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The  judiciary  department  of  the  State  of  Illinois  Is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COUET. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
ern, Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPORTEB. 

8amuel  P.  Irwin Bloomington. 

JUSTICES. 

First  District — Alonzo  K.  Vickers East  St.  Louis. 

Second  District — William  M.  Farmer Vandalia. 

Third  District — Frank  K.   Dunn Charleston. 

Fourth  District — George  A.  Cooke Aledo. 

Fifth  District— John  P.  Hand Cambridge. 

Sixth  District — James  H.  Cartwright Oregon. 

Seventh  District — Orrin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past,  Mr.  Justice  Dunn  is 
the  present  Chief  Justice. 

CLERK. 

J.  McCan  Davis,  Springfield. 

librarian. 
Ralph  H.  Wilkin,  Springfield. 

(ill) 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

REPORTERS. 

W.  Clyde  Jones  and  Keene  H.  Aldington,  of  the  law  firm  of  Jones, 
Addington,  Ames  &  Seibold,  105  West  Monroe  Street,  Chicago. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker,  Justice,  Ashland  Block,  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Thomas  C.  Clark,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albert  C.  Barnes,  Justice,  Ashland  Block,  Chicago. 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C** 
Warren  W.  Duncan,  Presiding  Justice,  Marion. 
James  S.  Baume,  Justice,  Galena. 
Emery  C.  Graves,  Justice,  Geneseo. 


BRANCH  D.** 
Martin  M.  Gridley,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice,  Ashland  Block,  Chicago. 
William  H.  McSurely,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

Dorrance  Dibell,  Presiding  Justice,  Joliet 
Duane  J.  Carnes,  Justice,  Sycamore. 
Charles  Whitney,  Justice,  Waukegan. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham* 
paign,   Christian,  Clark,   Coles,   Cumberland,   DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,    Moultrie,    Piatt,    Pike,    Sangamon,    Schuyler,    Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk — W.  C.  Hippard,  Springfield. 

George  W.  Thompson,  Presiding  Justice,  Galesburg. 
Jacob  R.  Creighton,  Justice,  Fairfield. 
Solon  Philbrick,  Justice,  Champaign. 


•  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  if 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly,  an- 
proved  June  2,  1897.     Hurd's  Statutes,  1897,  508,  Laws  of  1897,  185. 

*•  Established  under  act  of  June  6,  1911. 
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FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  Bits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clerk — Albert  C.  Mi  11  spa  ugh,  Mount  Vernon. 

Harry  Higbee,  Presiding  Justice,  Pittsfield. 
James  C.  McBride,  Justice,  Taylorville. 
Owen  P.  Thompson,  Justice,  Jacksonville. 

(3)  CIECUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
Seventeen  Judicial  Circuits,  as  follows:* 

First  Circuit— The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Warren  W.  Duncan,  Marion. 

William  N.  Butler,  Cairo. 
Second  Circuit. — The  counties  of  Hardin,  Gallatin,  White,  Hamil- 
ton, Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Law- 
rence and  Crawford. 

judges. 
Enoch  E.  Newlin,  Robinson. 
William  H.  Green,  Mt.  Vernon. 
Jacob  R.  Cbeighton,  Fairfield. 
Third   Circuit.— The  counties   of   Randolph,   Monroe,    St   Clair, 
Madison,  Bond,  Washington  and  Perry. 

judges. 
Louis  Bebnbeuteb,  Nashville. 
George  A.  Crow,  East  St  Louis. 
William  E.  Hadlet,  Collinsville. 
Fourth  Circuit.— The  counties  of  Clinton,  Marion,  Clay,  Fayette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGE8. 

Albert  M.  Rose,  Louisville. 
James  C.  McBride,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit. — The  counties  of  Vermilion,  Edgar,  dark,  Cumber- 
land and  Coles. 

JUDGES. 

William  B.  Scholfield,  Marshall. 
E.  R.  E.  Kimbrough,   Danville. 
Morton  W.  Thompson,  Danville. 
Sixth  Circuit. — The  counties  of  Champaign,  Douglas,  Moultrie, 
Macon,  DeWitt  and  Piatt 

JUDGES. 

William  G.  Cochran,  Sullivan. 
Solon  Philbrick,  Champaign. 
William  C.  Johns,  Decatur. 

*IAW8  1897,   186.  — 
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Seventh  Circuit. — The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

judges. 
James  A.  Creighton,  Springfield. 
Robebt  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 
Eighth  Circuit. — The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

judges. 
Harbt  Higbee,  Pittsfield. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 
Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galesburg. 
Habby  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 
Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Tazewell. 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria.  ^  ' 

Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 
Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

judges. 
Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 
Twelfth  Circuit. — The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 
Dorrance  Dibell,  Joliet. 

Charles  B.  Campbell,  Kankakee.  • 

Frank  L.  Hooper,  Watseka. 
Thirteenth  Circuit. — The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGE8. 

Samuel  C.  Stough,  Morris. 
Joe  A.  Davis,  Princeton. 
Edgar  Eldredge,  Ottawa. 
Fourteenth  Circuit. — The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

judges. 
Robert  W.  Olmsted,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,   Geneseo. 
Fifteenth  Circuit. — The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport. 

Sixteenth  Circuit. — The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Henry  B.  Willis,   Elgin.      (Deceased.) 
Duane  J.  Carnes,  Sycamore. 
Mazzini  Slusseb,  Downers  Grove. 
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Seventeenth    Circuit — The   counties   of   Winnebago,   Boone,    Mo 
Henry  and  Lake. 

JUDGES. 

Abthub  H.  Frost,  Rockford. 
Chables  H.  Donnelly,  Woodstock. 
Chaeles  Whitney,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
Clerk — Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clebk— John  W.  Rainey,  Jb.,  County  Building,  Chicago. 

JUDGES. 

Edward  O.  Bbown,  John  Gibbons, 

Richard   S.   Tuthill,  Adelob  J.  Petit, 

Jesse  A.  Baldwin,  Lockwood  Honors, 

Frank  Baker,  George    Kebsten, 

Kickham   Scanlan,  John  P.  McGoorty, 

Thomas    G.   Windes,  Frederick   A.    Smith, 

Merritt  W.  Pinckney,  Charles  M.  Walker. 

SUPERIOR  COURT. 
Clerk — Richard  J.   McGrath,   County   Building,   Chicago. 

judges. 

William  H.  McSurely,  Marcus  A.   Kavanagh, 

Ben  M.  Smith,  Joseph  H.  Fitch, 

Theodore  Brentano,  Henry  V.  Freeman, 

Richard  E.  Burke,  Albert  C.  Barnes, 

Thomas  C.  Clark,  Hugo  Pam, 

William  Fenimore  Cooper,  M.  L.  McKinley, 

William  E.  Dever,  Clarence  N.  Goodwin, 

.Martin  M.  Gbidley,  Charles  M.  Foell, 

Charles  A.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  jurisdiction  as  defined  by  Sec.  1  of  an 
act  entitled  "An  Act  in  relation  to  courts  of  record  in  cities,"  ap- 
proved May  10,  1901. 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunnegan,  Judge.  S.  F.  Connor,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  Edwabd  O.  Peterson,  Clerk. 

THE    CITY    COURT    OF    BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk.' 
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THE  CITY  COURT   OF  CANTON. 
H.  C.  Moran,  Judge.  Ernest   Hipslkt,   Clerk. 

THE  CITY  COURT  OP  CENTRALIA. 
Albebt  D.  Rodenberg,  Judge.  Guy  C.  Livesay,  Clerk. 

THE  CITY  COURT  OP  CHARLESTON. 
Charles  A.  Shuey,  Judge.  Arthur  C.  Shbiveb,  Clerk. 

THE   CITY   COURT   OP   CHICAGO   HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
John  A.  Dowdall,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harry  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robert  H.  Flannigan, 
W.  M.  Vandeventer,         Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Mangan,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
J.  M.  Bandy,  Judge.  Charles   Ritchie,   Clerk. 

THE   CITY   COURT   OF   HARRISBURG. 
Albebt  E.  Somebs,  Judge.  Charles  P.  Skaggs,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robert  T.  Cook,  Judge.  David   Baker,   Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.   Sterling  Pomeroy,   Judge.  Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  MoWllliams,  Judge.  Lauretta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Dean  Franklin,  Judge.  Wm.    H.    Wilson,    Clerk. 

THE  CITY  COURT   OF   MARION. 
Wm.  W.  Clemens,  Judge.  Harry  Holland,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John   McNutt,   Judge.  Thomas  M.  Lytlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
Josiah  P.  Hodge,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Henry  C.  Ward,  Judge.  Earl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  Hawthorne,  Judge.  William  H.  Burnell,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.   Barnes.   Judge.  O.    L.    Sprecher,    Clerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  168). 

Frank  P.  Danisch,  Clerk. 
chief  justice, 
Harrt  Olson. 

associate  judges. 

Harry  M.  Fisher  Hugh  J.  Kearns        John  J.  Roonet 

Edward  T.  Wade  Joseph  S.  LaBuy      Henry  C.  Beitler 

John  K.  Prindiville  John  R.  Newcomer    Max  Eberhardt 

Joseph  P.  Rafferty  John  R.  Caverly      Frederick  L.  Fake,  Jb. 

John  Courtney  Chas.  A.  Williams  Charles  N.   Goodnow 

John  J.  Sullivan  Jacob  H.  Hopkins      Oscar  M.  Torrison 

John  A.  Mahoney  Harry  P.  Dolan        Hosea   W.   Wells 

William  N.  Gemmill  Joseph  Sabath  Sheridan  E.  Fry 

Frank  H.  Graham  James  C  Martin      Hugh  R.  Stewart 

David  Sullivan  Thomas  F.  Scully  Joseph  Z.  Uhlir 
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(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.     (Laws  1881,  72.) 

JUDGES.  COUNTIES.  COUNTY    SEATS. 

Lyman  McCarl Adams Quincy. 

William  S.  Dewey Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

Willasd  T.  Bakes Brown Mt.  Sterling. 

James  R.  Peichard Bureau Princeton. 

Charles  E.  Cooke Calhoun Hardin. 

John   D.   Turnbaugh Carroll Mt.  CarrolL 

Charles  JEL  Martin Cass Virginia. 

William  G.  Spurgin Champaign Urbana. 

Charles  A.  Prater Christian Taylorville. 

Hershel  R.  Snavely Clark Marshall. 
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John  C.  Boevers Jo  Daviess Galena. 

J.  F.  Hight Johnson Vienna. 

Frank  G.  Plain Kane Geneva. 

John  H.  Williams,  Pro.  J. . .  Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakee. 

Clarence  S.  Williams Kendall Galesburg. 

R.  C.  Rice Knox Yorkville. 

Perry  L.  Persons Lake Waukegan. 

William    H.    Hinebaugh  . ...  La  Salle Ottawa. 
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JUDGES.  COUNTIES.  COUNTY     BEATS. 

Albebt  T.  Lardin,  Pro.  J. . .  La  Salle Ottawa. 

Jaspeb   A.    Benson Lawrence Lawrenceville. 

Robert   H.   Scott Lee Dixon. 
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CnABLEs  J.  Gehlbach Logan Lincoln. 

Orpheus  W.   Smith Macon Decatur. 

Truman  A.  Snell Macoupin Carlinville. 

John   E.   Hillskotter Madison Ed  wards  vl  lie. 

Joseph  P.  Streuber,  Pro.  J.. Madison Edwardsville. 
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G.  E.  Nelson Menard Petersburg. 

Henry  E.  Burgess Mercer Aledo. 

Frank  Durfee  Monroe Waterloo. 

John   L.   Dryer Montgomery Hillsboro. 

Edward  P.  Brockhouse Morgan Jacksonville. 

Isaac  Hudson Moultrie Sullivan. 

Frank    E.    Reed Ogle Oregon. 

Clyde  E.  Stone Peoria Peoria. 

Arthur  M.  Ottman,  Pro.  J. .  Peoria Peoria. 

Marion   C.   Cook Perry Pinckneyville. 

Elim    J.    Hawbaker Piatt Monticello. 

Paul  F.  Grote Pike Pittsfield. 

William    A.    Whiteside Pope Golconda. 

Wm.    A.   Wall Pulaski Mound  City. 

William  H.  Wescott Putnam Hennepin. 

Wm.  M.  Schuwerk Randolph Chester. 

Stephen  C.  Lewis Richland Olney. 

Robt.  W.  Olmsted? Rock    Island Rock  Island. 

Ben j.  S.  Bell,  Pro.  J....... Rock  Island ,.  Rock  Island. 

Kenneth  C.  Ronalds Saline Harrisburg. 

John  B.  Weaver Sangamon Springfield. 

C.  H.  Jenkins.  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler Rushville. 

F.  C.  Funk Scott Winchester. 

J.  K.  P.  Grider Shelby Shelbyville. 

Bradford   F.    Thompson Stark Toulon. 

John    B.    Hay St.   Clair Belleville. 

Frank   Perrin,   Pro.   J St.   Clair Belleville. 

Anthony  J.  Clarity Stephenson Freeport 
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Monroe    C.    Crawford Union Jonesboro. 

Lawrence    T.    Allen Vermilion Danville. 

Clinton  Abebnatiiy,  Pro.  J.. Vermilion Danville. 

Milburn  J.  White Wabash Mt.   Carmel. 

L.  E.  Murphy Warren Monmouth. 

W.  P.  Green Washington Nashville. 

Virgil  W.  Mills Wayne Fairfield. 

Julius   C.  Kern White Carmi. 

Wm.  A.  Blodgett Whiteside Morrison. 

George    J.    Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet. 

W.    F.    Slater Williamson Marlon. 

Louis   M.   Reckhow Winnebago Rockford. 

Arthur  C.  Fort Woodford .Eureka. 
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Thomas  Trohey,  Appellee,  v.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  16,428. 

New  trial — when  scurrilous  newspaper  articles  charging  impeding 
administration  of  justice  require.  If  at  the  time  a  jury  retires  to  con- 
sider of  their  verdict,  two  of  their  number  had  with  them  news- 
papers containing  articles  charging  one  of  the  parties  with  seek- 
ing to  impede  the  fair  administration  of  justice,  a  verdict  against 
such  party  should  be  set  aside,  even  though  the  articles  in  ques- 
tion were  in  no  wise  Inspired  by  the  other  party  to  the  cause  and 
even  though  there  be  no  direct  evidence  that  any  of  the  jurors  read 
such  articles — no  showing  having  been  made  that  the  jurors  did 
not  in  fact  read  such  articles. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1910.  Re- 
versed and  remanded.    Opinion  filed  March  12,  1912. 


John  E.  Kehob  and  C.  Lb  Eoy  Brown,  for  appel- 
lant. 

George  E.  Gorman  and  McGoorty  &  Pollock,  for 
appellee. 
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Trolley  v.  Chicago  City  Railway  Co.,  168  I1L  App.  1. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  for  $12,000 
entered  against  appellant  after  the  court  had  required 
appellee  to  remit  $3,000  from  a  verdict  of  $15,000. 
The  action  was  for  personal  injuries  sustained  No- 
vember 27,  1902.  Plaintiff  claimed  he  was  thrown 
from  his  wagon  by  reason  of  its  being  struck  by  a 
street  car  of  defendant.  Defendant  denied  that  any 
car  struck  plaintiff's  wagon  and  claimed  that  no  street 
car  had  anything  whatever  to  do  with  the  accident. 
The  case  has  been  tried  three  times.  The  first  trial 
resulted  in  a  verdict  for  $8,000.  A  new  trial  was 
granted  and  the  case  was  tried  a  second  time,  resulting 
in  a  disagreement  of  the  jury. 

The  declaration  contained  one  count  and  alleged 
that  defendant  negligently  ran  and  operated  a  south- 
bound car  upon  Clark  street  and  that  said  car  collided 
with  a  wagon  being  driven  on  said  street  by  plaintiff. 
The  ad  damnum  was  $15,000. 

The  accident  took  place  November  27, 1902.  Trohey 
was  a  teamster.  At  that  time  he  was  driving  a  two 
horse  wagon  hauling  crushed  stone  from  the  plant 
of  his  employer  at  Nineteenth  and  Lincoln  streets  to 
the  corner  of  Twenty-second  street  and  Archer  avenue. 
His  course  ,in  making  deliveries  was  from  Lincoln 
to  Eighteenth,  east  on  Eighteenth  to  Clark  and 
south  on  Clark  to  Twenty-second.  Trohey 's  wagon 
itself  weighed  3,100  pounds  and  it  was  loaded  with 
four  tons  of  crushed  stone.  When  he  reached,  and 
turned  south  in,  Clark  street,  he  fell  from  his  wagon 
and  two  wheels  of  it  passed  over  him.  Clark  street 
at  and  about  its  intersection  with  Eighteenth  street 
was  well  paved  both  inside  and  outside  the  street  rail- 
way tracks.  The  paved  space  between  the  west  rail 
of  the  west  track  in  Clark  street  and  the  west  curb 
was  17  to  20  feet  wide  and  there  was  nothing  to  pre- 
vent any  one  driving  in  that  portion  of  the  roadway. 

Trohey  claimed  that  when  he  turned  south  from 
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Eighteenth  street  in  Clark  street,  he  made  the  turn 
in  the  west  or  south-bound  track  and  then  proceeded 
southward  in  that  track;  that  when  he  reached  Clark 
street,  he  saw  approaching  him,  and  about  a  half  a 
block  north,  a  south-bound  car,  and  that,  after  seeing 
it,  he  continued  to  drive  south  in  the  track  until  he 
reached  a  point  about  fifteen  feet  south  of  the  south 
walk  on  Eighteenth  street,  where  he  began  to  turn 
out;  he  testified  that  he  did  not  look  back  from  the 
time  he  first  saw  the  car  approaching  and  did  not 
know  whether  the  wheels  of  his  wagon  were  in  the 
street  or  were  in  the  track  at  the  time  he  felt  a  jolt 
or  jar  and  fell  from  his  wagon;  nor  did  he  know 
whether  or  not  the  car  struck  his  wagon.  Other  wit- 
nesses, on  his  behalf,  however,  testified  that  a  south- 
bound car  did  strike  his  wagon.  A  larger  number  of 
witnesses,  on  behalf  of  defendant,  testified  that  plaint- 
iff turned  south  in  Clark  street  and  started  to  drive 
in  the  open,  newly-paved  space  between  the  west  track 
and  the  west  curb,  and  that  at  a  point  near  the  south 
line  of  Eighteenth  street,  he  fell  forward  between  his 
horses  without  the  street  car  touching  or  having  any- 
thing whatever  to  do  with  his  wagon. 

The  principal  controversy  at  the  trial  was  over  the 
question  whether  or  not  any  of  defendant's  cars  came 
in  contact  at  all  with  Trohey 's  wagon.  Defendant 
denied  that  there  was  any  such  contact,  and  insists 
that  the  testimony  for  plaintiff  does  not  affirmatively 
show  either  negligence  on  the  part  of  the  railway  com- 
pany, nor  that  plaintiff  himself  was  in  the  exercise  of 
ordinary  care  for  his  own  safety. 

At  the  time  of  the  trial,  there  was  some  public  ex- 
citement because  of  charges  made  by  the  state's  at- 
torney that  the  jury  commissioner's  office  was  corrupt, 
and  that  jury  tampering  on  an  extensive  scale  was 
being  practiced.  During  the  trial  of  the  cause  and  on 
the  morning  it  was  submitted  to  the  jury,  the  ' '  Chicago 
Examiner"  published  an  article  seriously  reflecting 
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upon  appellant,  and  it  appeared  that  at  the  time  the 
jury  retired,  two  of  the  jurors  took  with  them  to  the 
jury  room  copies  of  the  paper  containing  the  article. 
After  being  out  several  hours,  the  jury  returned  a 
verdict  for  $15,000. 

Appellant  seeks  a  reversal  here,  and  contends: 
That  the  manifest  preponderance  of  the  evidence  is 
to  the  effect  that  plaintiff  fell  from  his  wagon  without 
any  contact  with  any  car  of  or  negligence  on  the  part 
of  the  defendant;  that  the  court  committed  reversible 
error  in  rulings  upon  the  admission  and  rejection  of 
evidence;  that  the  jury  was  prejudiced  against  appel- 
lant by  the  scurrilous  "Examiner"  article,  and  by 
other  incidents  of  the  trial ;  and  that  the  damages  are 
grossly  excessive. 

After  an  extended  and  careful  examination  and  con- 
sideration of  the  case  made  in  the  court  below,  and  of 
the  briefs  and  arguments  submitted,  we  have  reached 
the  conclusion  that  the  judgment  must  be  reversed  and 
the  cause  remanded  for  another  trial.  This  conclusion 
is  based  upon  the  ground  that  the  court  below  should 
have  granted  a  new  trial  because  certain  of  the  jurors 
took  with  them  to  the  jury  room  copies  of  a  newspaper 
containing  an  article,  seriously  reflecting  upon  appel- 
lant. 

The  case  had  been  tried  twice  before.  It  involved 
a  sharp  conflict  in  the  testimony  for  the  respective 
parties ;  and  it  was  of  vital  importance  to  the  orderly 
administration  of  justice  between  the  parties  that  no 
improper  influence  should  be  brought  to  bear  upon 
the  jury. 

In  support  of  its  motion  for  a  new  trial  in  the  court 
below,  appellant  filed  the  affidavits  of  John  E.  Kehoe, 
Esq.,  its  attorney  who  tried  the  case,  and  Michael 
Ryan,  an  investigator  and  clerk  connected  with  its 
law  department,  respectively.  From  these  affidavits 
it  appeared  that,  when  the  jury  retired  to  consider 
its  verdict,  at  least  two  of  the  jurors  carried  with 
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them  copies  of  that  morning's  "Chicago  Examiner/ ' 
a  Chicago  morning  newspaper,  in  which  there  ap- 
peared upon  its  first  page,  with  large  conspicuous 
headlines,  an  article  as  follows : 

"Chicago  Examineb 

Wednesday,  October  6,  1909. 

Trails  Jury  Fixers  to  Traction  School — Wayman 
locates  'Claim  Agents'  Offices  Where  Witnesses  Are 
Bribed.  • 

Eegular  Line  of  Training — List  of  'Eight'  Jurors 
Drawn  from  Dives  and  Furnished  By  Keepers. 

Invading  the  skyscraper  buildings  in  which  the  Chi- 
cago City  Bailway  and  the  Chicago  Eailways  Com- 
pany maintain  *  schools  for  witnesses,'  the  state's  at- 
torney's investigators  declare  they  have  drawn  a  step 
nearer  the  fountain  source  of  most  of  the  jury-fixing, 
and  a  great  deal  of  the  graft  that  Mr.  Wayman  has 
started  to  destroy. 

"For  several  hours  yesterday  the  Wayman  detect- 
ives searched  the  buildings  at  Dearborn  and  Monroe 
streets  and  La  Salle  and  Monroe  streets  in  which  so- 
called  'business'  offices  are  maintained  as  blinds,  but 
which  are  in  reality  the  quarters  of  the  traction  com- 
panies' claim  agents. 

It  is  expected  these  quarters  will  be  shown  to  be 
the  rendezvous  of  organized  bands  of  jury-fixers,  and 
that  the  claim  agents  and  their  henchmen  will  ulti- 
mately be  revealed  as  the  rats  of  the  jury-fixing  busi- 
ness. 

"Keeping  Witnesses  in  Good  Humor. 

"In  the  curriculum  of  the  witness  schools  a  leading 
place  is  given  to  a  set  of  courses  designed  to  'keep 
the  witnesses  in  good  humor.'  Facilities  for  amuse- 
ments at  cards  are  provided.  There  are  special 
schools  for  women  witnesses.  In  these  the  classes  are 
mostly  devoted  to  bridge  whist.  It  is  the  regular 
practice  to  take  the  'scholars'  to  theatres  and  gardens, 
and  give  them  a  royal  good  time  so  long  as  their  tes- 
timony is  likely  to  be  useful. 

"Hotel  bills  and  traveling  expenses  are  paid  and 
liberal  pocket  money  provided.    When  it  is  desirable 
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to  have  the  witnesses  close  at  hand  they  are  taken  out 
regularly  to  dine  at  the  best  restaurants. 

"After  receiving  the  latest  reports  from  his  inves- 
tigators last  night  Mr.  Wayman  said : 

"  "The  jury  fixing,  with  the  corruption  of  all  sorts 
that  it  involves,  gets  worse  and  worse  as  we  progress. 
The  only  question  is — how  many  persons  are  guilty  V 

'  i  DlVEKEEPERS  KeCRUITING  AGENTS. 

"Jt  is  expected  that  divekeepers  who  paid  protec- 
tion money  to  grafters  in  the  police  department  will 
be  shown  to  have  recruited  in  the  levees  for  the  gangs 
of  jury-fixers. 

' '  The  resort  keepers  are  declared  to  have  kept  lists 
of  habitues  of  their  dives  from  whose  number  the 
<  fixed '  juries  were  regularly  drawn  by  the  jury  tam- 
perers  of  the  jury  commissioners '  office.  For  these 
lists  of  *  desirable  undesirables '  the  interests  benefited 
by  the  jury  fixing  paid  a  stated  price.  Thus  the  dive- 
keepers  have  been  able  to  recoup  considerable  of  the 
losses  sustained  through  payment  of  tribute  for  po- 
litical and  police  protection. ' ' 

That  such  an  article,  published  in  a  newspaper  of 
general  and  wide  circulation,  was  well  calculated  to 
strongly  prejudice  the  jurors  against  the  defendant  in 
the  case,  we  think  too  clear  to  admit  of  question ;  and, 
while  there  is  no  intimation  that  the  plaintiff  was  in 
any  way  responsible  for  the  fact,  its  probable  effect 
upon  the  jurors  must  have  been  exceedingly  harmful. 
It  is  true,  there  is  no  positive  and  direct  evidence  that 
the  jurors  read  the  article,  but  we  do  not  regard  it  as 
necessary  that  such  a  showing  should  be  affirmatively 
made.  In  Meyer  v.  Cadwalader,  49  Fed.  32,  a  new 
trial  was  granted  upon  substantially  the  same  showing 
that  was  made  in  this  case  without  any  direct  evidence 
being  offered  that  the  jurors  had  read  the  objection- 
able matter.  In  passing  upon  the  question  the  court 
said: 

"It  is  idle  to  say  that  there  is  no  direct  evidence 
that  the  jury  read  these  articles.  They  appeared  in 
the  daily  issues  of  leading  journals,  and  were  scattered 
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broadcast  over  the  community.  The  jury  separated 
at  the  close  of  each  session,  and  it  is  incredible  that, 
going  out  into  the  community,  they  did  not  see  and 
read  these  newspapers.  That  these  public  statements 
were  well  calculated  to  prejudice  the  jury  against  the 
plaintiffs  and  deprive  them  of  a  fair  trial  is  a  proposi- 
tion so  plain  that  it  would  be  a  sheer  waste  of  time  to 
discuss  it.  Good  ground,  therefore,  here  appears  for 
setting  aside  the  verdict. ' J 

In  People  v.  Stokes,  103  Cal.  193,  the  court  was  con- 
sidering the  effect  of  similar  newspaper  publications 
upon  a  jury,  and  was  passing  upon  the  question 
whether  or  not  it  must  be  affirmatively  shown  that  the 
jury  were  actually  influenced  thereby,  and  the  court 
said  that  "the  rule  laid  down  by  the  foregoing  cases, 
namely,  that  where  an  irregularity  is  shown  that  may 
have  influenced  the  result,  it  is  for  the  successful  party 
to  show  as  a  matter  of  fact  it  did  not,  rests  upon 
sound  principles"  (citing  Section  27,  Hayne  on  New 
Trials  and  Appeals). 

In  West  Chicago  Street  Railroad  Company  v.  Gren- 
nell,  90  HI.  App.  30,  this  court  passed  upon  the  probable 
effect  upon  a  jury  of  an  article  seriously  reflecting 
upon  the  railroad  company,  against  which  a  verdict 
was  recovered  in  the  court  below,  and  Mr.  Justice 
Adams,  delivering  the  opinion  of  the  court,  said: 
1 '  The  articles  also  plainly  intimated  that  witnesses  for 
appellant  were  bribed  and  were,  for  other  reasons, 
unworthy  of  credit.' ' 

And,  upon  a  showing  that  newspapers,  containing 
the  articles  in  question,  came  into  the  hands  of  the 
jurors,  this  court  reversed  the  judgment  of  the  court 
below,  and  said :  "  In  short,  the  probable  effect  of  the 
articles  on  the  mind  of  the  ordinary  juror  would  be 
to  prejudice  him  against  the  appellant  and  its  wit- 
nesses, and  to  intimidate  him,  and  swerve  him  from  an 
impartial  consideration  of  the  case."  #  *  #  "It 
has  been  held  in  cases  like  the  present,  that  direct  evi- 
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dence  that  newspaper  articles  prejudicial  to  one  of  the 
parties  were  read  by  the  jurors,  or  some  of  them,  is 
not  necessary  to  warrant  the  granting  of  a  new  trial ; 
that  it  may  be  inferred  from  circumstances  that  the 
jury  read  the  articles."  *  *  •  "That  the  reading 
by  jurors  of  newspaper  articles  prejudicial  to  one  of 
the  parties  is  cause  for  a  new  trial,  we  regard  as  well 
settled.  People  v.  McCoy,  71  Cal.  395;  People  v. 
Stokes,  103  id.  193;  Cartwright  v.  The  State,  71 
Miss.  82;  Walker  et  al.  v.  The  State,  37  Tex.  366; 
Carter  v.  State,  77  Tenn.  440."  *  #  *  "  No  affi- 
davits of  jurors  were  produced  denying  the  reading 
of  the  articles  in  question,  although  it  is  familiar  law 
that  the  affidavits  of  jurors  to  sustain  their  verdict 
are  admissible.  We  are  of  the  opinion  that  on  the 
affidavits  in  respect  to  the  articles  in  question,  the 
court  should  have  granted  a  new  trial." 

Counsel  for  appellee,  in  the  case  at  bar,  does  not, 
in  his  brief  and  argument,  deny  that  the  article  in 
question  would  undoubtedly  have  a  prejudicial  effect 
upon  the  minds  of  the  jurors.  He  made  no  attempt, 
in  the  court  below,  to  show  that  the  jurors  had  not 
read  the  article  in  question,  though  their  affidavits  to 
that  effect  were  admissible,  their  tendency  being  to 
sustain  their  verdict.  But  appellee  contends  here  that 
appellant  was  not  sufficiently  prompt  in  making  objec- 
tion to  the  trial  court,  but  that  it  waited,  speculating 
upon  the  verdict,  before  calling  the  court's  attention 
to  the  situation.  However,  it  appears  from  both  the 
affidavits  filed  in  this  case,  that  it  was  not  until  just 
as  the  jury  were  retiring  from  the  court  room  to  con- 
sider of  their  verdict,  that  the  affiants  became  aware 
that  the  jurors  had  in  their  possession  copies  of  the 
paper  containing  the  objectionable  article,  and,  even 
at  that  moment,  neither  of  affiants  knew  the  character 
of  the  article  in  question.  It  is,  therefore,  difficult  to 
see  upon  what  ground  we  could  hold  that  the  prejudi- 
cial error  was  waived  by  appellant.    We  think  the 
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court  below  committed  reversible  error  in  declining 
to  set  aside  the  verdict  and  grant  a  new  trial. 

As  to  the  objections  made  to  the  rulings  of  the  court 
below  upon  the  admission  and  rejection  of  evidence, 
while  we  think  that  some  of  them  are  well  taken,  others 
are  not,  and  none  are  of  sufficient  importance  to  justify 
extended  comment  in  view  of  the  fact  that,  upon  an- 
other trial,  it  is  altogether  probable  that  the  same 
questions  will  not  be  raised. 

For  the  reason  given,  the  judgment  of  the  court 
below  will  be  reversed,  and  the  cause  remanded  for 
another  trial. 

Reversed  and  remanded. 


Charles  F.  Dunbar,  Appellant,  v.  Warren  Springer 

et  al.,  Appellees. 

Gen.  No.  16,446. 

Contracts — effect  of  ratification  of  manner  of  performance.  Even 
though  performance  of  a  contract  is  not  such  as  a  party  is  entitled 
to,  yet  if  he  ratifies  the  performance  as  made  having  full  knowl- 
edge of  all  the  facts  and  of  the  extent  of  his  interest,  he  cannot 
subsequently  complain. 

Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1910.  Affirmed. 
Opinion  filed  March  12,  1912. 

Gbobge  U.  Spunneb  and  H.  N.  Bell,  for  appellant. 

Chables  L.  Babtlett,  Shebman  C.  Spitzeb,  Seymoub 
Edgebton,  Thomas  W.  Pbindeville  and  Douglas  C. 
Gbegg,  for  appellees. 

Mb.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 
On  the  18th  of  March,  1908,  appellant,  Charles  F. 
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Dunbar,  filed  a  bill  in  the  Superior  Court  of  Cook 
County,  against  Warren  Springer,  James  B.  Broug- 
ham, and  the  Chicago  Title  &  Trust  Co.,  appellees,  the 
objects  of  which  were : 

1.  To  set  aside  a  settlement  of  Dunbar's  against 
Springer  as  carried  out  and  acted  upon  under  an  es- 
crow agreement,  dated  November  30,  1904. 

2.  To  revive  the  notes  representing  Dunbar's  claim, 
which  had  been  canceled  by  the  Chicago  Title  &  Trust 
Co.  under  the  escrow  agreement. 

3.  To  have  delivered  up  for  cancellation  the  release 
of  Dunbar's  claim  against  Springer  which  the  Chicago 
Title  &  Trust  Co.  had  delivered  to  him. 

4.  To  obtain  a  personal  decree  against  the  defend- 
ant for  the  amount  of  Dunbar's  claim, — against 
Springer  as  upon  the  original  claim  as  revived;  as 
against  Brougham  upon  his  agreement  with  Springer 
in  writing  to  pay  Dunbar's  claim  among  others;  and 
against  the  Chicago  Title  &  Trust  Co.  for  its  improper 
cancellation  of  Dunbar's  trust  notes  without  authority, 
in  failing  to  follow  the  terms  of  the  escrow  agreement. 

Answers  were  filed  by  the  several  defendants,  and 
an  extended  hearing  had  before  the  Chancellor,  who 
entered  a  decree  dismissing  the  bill  for  want  of  equity, 
from  which  decree  Dunbar  appeals  to  this  court. 

From  the  pleadings  and  proof,  it  appears  that  on 
the  26th  of  December,  1903,  Dunbar  loaned  Springer 
$4,362.75,  and  took  his  judgment  note  therefor,  bearing 
six  per  cent  interest.  About  the  13th  of  July,  1904, 
Springer  induced  Dunbar  to  exchange  this  note  for 
three  other  notes  of  Springer's,  each  for  $2,133.33, 
for  which  he  pretended  to  give  security  upon  certain 
land  in  the  state  of  Kentucky.  Dunbar  subsequently 
ascertained  that  Springer  owned  no  land  in  Kentucky, 
and  the  alleged  security  was  fraudulent,  and  he  so 
notified  Springer,  who  had  then  about  consummated  an 
arrangement  with  a  number  of  his  creditors  to  accept 
notes,  aggregating  $72,000,  for  his  indebtedness  to 
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them,  secured  on  property  in  Chicago  by  deed  of  trust 
to  the  Equitable  Trust  Company.  Springer  offered  to 
Dunbar  four  of  these  notes,  each  for  $1,108.14,  Num- 
bered 5,  Series  A.  B.  C.  &  D.  respectively,  which  notes, 
it  was  alleged,  were  subsequently  improperly  canceled 
by  the  Chicago  Title  &  Trust  Company. 

At  the  time  of  the  transaction,  Springer's  total  in- 
debtedness was  about  $500,000.  On  April  4,  1904,  the 
bankruptcy  court  adjudged  him  solvent,  and  the  bank- 
ruptcy proceedings,  then  pending  against  him,  were 
dismissed.  He  was  said  to  then  own  property  worth  at 
least  $100,000  in  excess  of  his  liabilities.  On  Septem- 
ber 17,  1904,  Springer  conveyed  certain  property  to 
Brougham  in  consideration  of  his  agreement,  among 
other  things,  that  Brougham  would  satisfy  and  cause 
to  be  released  the  trust  deed  to  the  Equitable  Trust 
Company,  securing  the  $72,000  of  trust  notes  of  which 
four  had  been"  assigned  to  Dunbar.  In  pursuance  of 
this  agreement  with  Springer,  Brougham  settled  Dun- 
bar's claim  as  represented  by  the  four  notes  at  the 
escrow  department  of  the  Chicago  Title  &  Trust  Com- 
pany, on  November  30,  1904,  and  it  is  the  settlement 
thus  made  which  the  bill  was  filed  to  set  aside. 

At  that  time,  Dunbar  was  represented  by  attorneys 
Furber  &  Wakelee,  and  the  terms  of  the  agreement, 
or  settlement,  were  arranged  between  Brougham  on 
one  side  and  these  attorneys,  representing  Dunbar  on 
the  other.  Dunbar  alleges  that  he  understood  that  he 
was  to  receive  in  this  settlement  twenty-seven  per  cent, 
of  his  claim  in  cash,  sixteen  per  cent,  thereof  in  prop- 
erty designated  as  Park  avenue  property,  and  the  bal- 
ance in  land  in  La  Grange. 

Pursuant  to  this  settlement  agreement  of  November 
30,  1904,  an  escrow  agreement  was  entered  into  by 
which  there  was  deposited  with  the  Title  &  Trust  Com- 
pany Dunbar's  four  notes  as  representing  his  claim. 
The  agreement  provided  that  the  Title  &  Trust  Com- 
pany should  cancel  these  notes  when  it  should  receive 
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title  to  an  interest  for  Charles  F.  Dunbar  in  and  to 
land  therein  described,  which  interest  was  not  to  vest 
in  Dunbar  until  the  Trust  Company  had  received  from 
the  Citizens  *  National  Bank  of  Paintsville,  Kentucky, 
the  so-called  "Kentucky"  notes;  when  the  Kentucky 
notes  were  to  be  delivered  to  Springer,  together  with 
the  release  of  Dunbar's  claim  against  him,  and  at  the 
same  time  a  declaration  of  trust,  showing  Dunbar's 
interest  in  the  real  estate  under  the  escrow  agreement 
so  to  be  delivered  to  him.  No  interest  in  the  La  Grange 
land  mentioned  was  conveyed  to  the  Title  &  Trust  Com- 
pany for  complainant  after  November  30,  1904,  the 
date  of  the  escrow  agreement;  but  on  that  date,  the 
Trust  Company  held  title  to  the  land  in  question  under 
a  deed  from  one  Deiber  and  wife,  in  which  deed  it  was 
provided  that  the  Trust  Company  should  have  full 
power  and  authority  to  manage  or  dispose  of  the  prop- 
erty in  any  manner  it  deemed  wise,  and  that  no  bene- 
ficiary, under  said  conveyance,  should  have  any  inter- 
est in  the  land  itself,  but  only  a  personal  or  chattel 
interest  in  the  proceeds  of  sale  thereof.  This  deed 
was  dated  on  the  19th  of  November,  and  was  acknowl- 
edged and  recorded  on  the  26th  day  of  November,  1904. 
On  the  9th  of  the  following  month,  the  Title  &  Trust 
Company  executed  its  declaration  of  trust,  reciting 
that  it  had  acquired  title  to  the  property  in  question 
and  held  it  in  trust  for  various  persons  having  varying 
interests  therein,  and  showing  that  the  interest  of  Dun- 
bar was  38/100.  The  declaration,  however,  clearly 
showed  that  under  it,  the  beneficiary  acquired  no  in- 
terest whatever  in  the  real  estate,  but  became  entitled 
only  to  a  proportionate  share  of  the  proceeds  of  the 
property  when  disposed  of  by  the  Trust  Company. 
About  the  7th  of  December,  1904,  the  so-called  Ken- 
tucky notes  were  received  by  the  Trust  Company  to  be 
delivered  when  an  attached  sight  draft  against  Dun- 
bar for  $10  should  be  paid,  of  which  the  Trust  Com- 
pany notified  Dunbar.  At  about  this  time,  the  Trust 
Company   cancelled   these   four   so-called   Kentucky 
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notes,  and  delivered  them  to  Springer  and  released 
him  from  all  further  liability  to  Dunbar,  but  retained 
in  its  possession  the  Kentucky  notes  because  of  the 
failure  of  Dunbar  to  pay  the  draft  of  $10,  and  de- 
livered to  Furber  &  Wakelee,  attorneys  for  Dunbar, 
the  declaration  of  interest  in  the  land  mentioned  in  the 
escrow  agreement  above  referred  to. 

Subsequently,  when  Dunbar  saw  the  declaration  of 
interest  at  the  office  of  his  attorneys  and  was  informed 
by  them  that  he  was  not  entitled  to  any  portion  of  the 
land,  and  learned  that  he  was  not  to  receive  the 
twenty-seven  per  cent,  of  his  debt  in  cash  and  sixteen 
per  cent,  in  Park  avenue  property  as  he  had  supposed 
he  would,  he  refused  to  accept  the  declaration  of  in- 
terest, or  to  be  bound  by  the  settlement.  He  severed 
his  relations  with  Furber  &  Wakelee,  his  attorneys, 
and  consulted  various  other  attorneys,  and,  at  length, 
engaged  the  counsel  who  filed  the  bill  and  have  since 
conducted  the  litigation. 

Prior  to  the  filing  of  the  bill,  Brougham  contended 
that  Dunbar's  claim  was  entirely  settled  by  the  inter- 
est in  the  La  Grange  land,  to' which  Dunbar  was  en- 
titled under  the  deed  to  the  Trust  Company  and  its 
declaration  of  trust,  which  had  been  delivered  to  Fur- 
ber &  Wakelee,  his  attorneys,  and  that  Dunbar  was  not 
entitled  to  receive  the  twenty-seven  per  cent,  cash,  or 
any  other  cash  at  all,  nor  the  sixteen  per  cent,  of  the 
claim  in  Park  avenue  property.  However,  in  his  an- 
swer, he  admitted  that  Dunbar  was  entitled  to  receive, 
in  addition  to  the  interest  in  the  La  Grange  land  un- 
der the  deed  to  the  Trust  Company  and  its  declaration 
of  trust,  twenty-seven  per  cent,  of  his  claim  in  cash, 
and  he  declared  his  willingness  to  pay  it.  At  the  close 
of  the  trial,  Brougham  tendered  to  Dunbar,  in  open 
court,  as  and  for  the  twenty-seven  per  cent,  of  his 
claim,  the  sum  of  $1,177.94,  upon  condition  that  Dun- 
bar would  assign  to  Brougham  his  interest  in  about  • 
two  acres  of  the  La  Grange  land,  as  described  in  the 
escrow  agreement  and  declaration  of  trust,  it  being 
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claimed  that  Dunbar's  interest  had  included  these  two 
acres  because  of  an  error  in  computation. 

At  the  trial,  Brougham  also  tendered  in  open  court 
the  sum  of  $372.75,  being  the  difference  between  the 
claim  of  Dunbar  and  the  value  figured  at  the  agreed 
amount  per  acre  for  the  interest  in  land  secured  to 
Dunbar  by  the  declaration  of  trust,  which  tender  was 
refused  by  complainant,  and  thereupon  the  court  dis- 
missed complainant's  bill. 

In  reaching  the  proper  conclusion  upon  the  questions 
brought  before  us  by  this  record,  we  have  been  aided 
by  oral  arguments  and  briefs  and  printed  arguments 
made  by  appellant  and  each  of  appellees. 

At  the  threshold  of  the  controversy,  appellant's  right 
of  action  is  contested  upon  the  ground  that,  with  full 
knowledge  of  the  situation,  he  definitely  ratified  and 
approved  the  settlement  of  which  he  now  seeks  to  com- 
plain. To  correctly  decide  this  contention  has  required 
of  us  a  careful  examination  of  the  entire  record,  in- 
cluding the  testimony  of  Dunbar  himself,  that  of  his 
attorneys,  Furber  and  Wakelee,  respectively,  that  of 
the  witnesses  for  the  other  parties  to  the  controversy, 
and  the  various  exhibits  in  the  case.  From  such  ex- 
amination we  think  that  under  the  deed  to  the  Chicago 
Title  &  Trust  Company  and  its  declaration  of  trust, 
appellant  did  not  acquire  that  interest  in  the  land 
which  the  escrow  agreement  contemplated,  and  to 
which  he  supposed  himself  entitled.  Accordingly,  had 
he  done  nothing  which  could  amount  to  ratification, 
and  had  he  promptly  disavowed  his  acceptance  of  the 
conditions,  and  instituted  proceedings  to  set  aside  the 
settlement  and  to  secure  relief  similar  to  that  prayed 
in  this  bill,  he  might  have  made  a  case  entitling  h\m 
to  the  relief  prayed.  However,  we  do  not  decide  that 
question,  because  we  find  that  appellant  has,  by  his 
conduct,  clearly  waived  his  right  to  complain  of  the 
agreement  which  was  made  on  his  behalf  by  Furber 
and  Wakelee,  his  attorneys.  Upon  this  record,  we 
think  it  altogether  possible  that  Dunbar  did  not  origi- 
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nally  intend  such  an  agreement  as  was  actually  con- 
summated, but  if,  with  full  knowledge  of  the  situation, 
he  saw  fit  to  ratify  an  arrangement  which  diverged 
from  his  original  intention  and  understanding,  he  can- 
not now  be  heard  to  complain,  because  he  elected  to 
accept  and  ratify  the  arrangement  as  made.  It  ap- 
pears that  Brougham  made  an  agreement  by  which  he 
was  to  settle  with  Springer's  creditors.  For  the  pur- 
pose of  raising  money  to  do  this,  he  made  sales  of  the 
Springer  real  estate.  While  thus  endeavoring  to  dis- 
pose of  the  real  estate,  in  September,  1904,  he  called 
upon  Attorney  Furber  of  Furber  &  Wakelee,  to  get 
Furber  to  induce  his  father,  a  wealthy  investor  in  Chi- 
cago real  estate,  to  purchase  some  of  the  Springer  real 
estate.  Attorney  Furber  then  told  Brougham  that  they 
had  a  client,  Dunbar  (appellant),  who  had  a  claim 
against  Springer,  which  would  have  to  be  settled, 
whereupon  Brougham  stated  that  in  consideration  of 
Furber  'a  assistance  in  inducing  his  father  to  become  a 
purchaser  of  some  of  the  Springer  property,  he  would 
see  that  Dunbar's  claim  was  taken  care  of. 

Sometime  afterward,  Brougham  proposed  to  Furber 
&  Wakelee,  the  attorneys  for  Dunbar,  to  settle  the 
Dunbar  claim  by  giving  twenty-seven  per  cent,  thereof 
in  cash,  and  for  the  remainder  an  interest  in  the  so- 
called  La  Grange  land,  which  was  to  be  put  in  at  a  valu- 
ation of  $350  an  acre.  At  the  time  this  proposition 
was  made  to  Dunbar  in  the  presence  of  his  attorneys, 
he  was  furnished  a  legal  description  of  the  land  in 
question,  and  its  location  upon  a  map,  then  given  to 
him,  was  explained,  and  he  was  directed  by  his  attor- 
neys to  examine  the  property  and  ascertain  its  value. 
This  he  did,  and  reported  to  his  attorneys  that  he  had 
been  informed  that  the  land  was  worth  much  more 
than  $350  per  acre;  and  although  at  first  he  declined 
to  say  whether  or  not  he  would  accept  the  proposition, 
his  attorneys  testified  that  within  a  week  or  two,  he 
did  say  he  would  accept  it. 

IVom  the  testimony,  it  appears  that  the  escrow 
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agreement  in  question  was  afterwards  drawn  Tip  and 
discussed  by  a  representative  of  the  Trust  Company 
with  Mr.  Wakelee,  representing  Mr.  Dunbar,  by  Mr. 
Springer's  attorney,  and  by  Mr.  Dunbar  himself,  and 
the  terms  of  the  escrow  agreement  were  read  over  to 
him,  and  were  discussed  in  his  presence,  and  he  thor- 
oughly understood  the  import  of  the  agreement; 
and,  afterwards,  on  about  the  9th  of  December,  1904, 
the  Trust  Company,  pursuant  to  the  trust  agreement, 
sent  to  Furber  &  Wakelee,  his  attorneys,  for  Dunbar, 
the  declaration  of  interest.  Upon  receipt  of  this,  Mr. 
Dunbar  was  called  into  their  office  and  the  legal  effect 
of  the  declaration  of  interest  was  explained  to  him. 
It  is  important  also  to  note  that  at  the  time,  when  the 
declaration  of  interest  was  explained  to  Mr.  Dunbar  by 
his  attorneys,  and  also  when  the  trust  agreement  was 
■igned  in  the  office  of  the  Trust  Company,  it  was  ob- 
served by  Dunbar's  attorneys,  and  by  them  explained 
to  Dunbar,  that  an  error  had  crept  into  the  escrow 
agreement,  and  also  the  declaration  of  interest,  re- 
specting the  amount  of  the  interest  in  the  La  Grange 
land  which  Dunbar  was  to  receive.  This  error  con- 
sisted in  the  recital  that  Mr.  Dunbar  was  to  receive  a 
38/100  interest  in  the  La  Grange  land,  when,  in  fact, 
he  was  entitled  to  .3033  thereof.  By  agreement,  Mr. 
Dunbar  was  to  receive  twenty-seven  per  cent,  of  his 
claim  in  cash,  and  the  balance,  seventy-three  per  cent, 
of  his  claim,  in  an  interest  in  the  La  Grange  land,  to 
be  taken  at  an  agreed  valuation  of  $350  per  acre.  The 
La  Grange  tract  contained  thirty  acres,  at  an  aggre- 
gate agreed  value  of  $10,500;  seventy-three  per  cent, 
of  Dunbar's  claim  is  $3,184.81.  It  is  easy  to  see,  there- 
fore, that  the  escrow  and  the  declaration  of  interest 
were  erroneous  to  the  extent  indicated.  Almost  a  year 
after  this  *  transaction  Dunbar  called  upon  his  attor- 
neys, Furber  &  Wakelee,  with  respect  to  having  the 
settlement  carried  out.  To  avoid  any  misunderstand- 
ing as  to  what  their  client  directed  them  to  do,  his 
attorneys  made  a  written  memorandum  of  the  instruc- 
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tions  given  them  by  him  on  that  occasion.  It  seems 
that  the  memorandum,  as  originally  drawn,  showed 
"25%"  (figures  only),  as  being  the  amount  he  was 
to  receive  in  cash,  which  was  there  changed  to  twenty- 
seven  per  cent.  Dunbar's  attorneys,  Furber  &  Wake- 
lee,  both  testified  as  to  the  conversation  then  had  with 
Dunbar,  and  of  their  then  making  a  memorandum  of 
their  instructions,  which  was  offered  in  evidence,  and 
which  reads  as  follows : 

"Go  to  Brougham,  try  and  secure  readjustment  of 
proportions  of  land  and  cash  so  as  to  make  the  cash 
item  27%  of  claim.  Then  collect  the  money,  and  let 
Western  Springs  property  agreement  stand,  whereby 
Mr.  Dunbar  will  receive  27%  cash  and  the  remainder 
of  interest  in  Western  Springs  property.  Dated  No- 
vember 4,  1905." 

On  the  opposite  side  of  this  paper  was  the  follow- 
ing: 

' '  This  paper  was  read  to  Mr.  Dunbar  by  H.  J.  Fur- 
ber and  afterwards  by  H.  W.  Wakelee,  who  at  the  re- 
quest of  Mr.  Dunbar  eliminated  the  words  '25% '  when 
it  appeared. 

(Signed)     H.  J.  Furber,  Jb., 

H.  W.  Wakelee. 
November  4,  1905." 

Acting  upon  these  instructions,  his  attorneys  ar- 
ranged with  Brougham  to  prepare  a  paper  to  correct 
the  error  in  the  declaration  of  interest,  by  which  pa- 
per, Mr.  Dunbar  was  to  convey  to  Mr.  Brougham  an 
undivided  7/100  interest  (that  being  the  excess  over 
what  he  was  entitled  to)  in  the  La  Grange  land.  This 
paper  was  subsequently  given  to  Mr.  Dunbar  by  his 
attorneys,  who  told  him  that  when  he  executed  it,  he 
would  receive  the  twenty-seven  per  cent,  of  his  claim  in 
cash,  and  it  was  with  reference  to  effectuating  the  cor- 
rection of  the  error  in  the  escrow  agreement  and  in  the 
declaration  of  interest,  and  to  comply  with  the  terms 
of  his  agreement,  that  Brougham  made  his  tenders, 
above  referred  to,  at  the  time  of  the  trial. 

Vol*  OLXV1II  2. 
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From  the  testimony  it  appears  that  on  the  23rd  of 
December,  1904,  Dunbar's  attorneys  had  sent  him  a 
bill  for  $1,000  for  professional  services  in  the  matter 
of  the  Springer  controversy.  He  called  at  their  office 
and  negotiations  were  had,  resulting  in  their  making 
a  settlement  of  their  claim  against  him,  and  on  Janu- 
ary 20,  1905,  he  paid  them  $500  in  money,  and  they 
gave  him  a  receipt  which  embodied  the  terms  of  their 
agreement  on  that  date.  This  receipt  reads  as  fol- 
lows: 

'  'Beceived  of  Charles  F.  Dunbar  $500.00  on  account, 
for  legal  services  in  the  matter  of  the  Warren  Springer 
notes.  $125.00  further  is  payment  in  full  to  be  paid 
contingently,  either  upon  the  adjustment  of  this  claim 
upon  the  basis  of  the  cash  and  land  settlement  now 
pending,  or  upon  the  restitution  to  the  client  of  said 
notes,  as  client  may  elect. ' ' 

Mr.  Wakelee,  one  of  his  attorneys,  testified  that  the 
statement  in  the  receipt,  that  $125  further  was  to  be 
paid  upon  the  adjustment  of  the  claim  "upon  the  basis 
of  the  cash  and  land  settlement  now  pending"  meant 
the  twenty-seven  per  cent,  cash,  and  the  balance  in  La 
Grange  land,  and  that  the  settlement  involved  the  cor- 
rection of  the  papers  so  that  Dunbar's  interest  in  the 
La  Grange  land  would  be  reduced  from  38/100  to  .3033. 
This  document  here  in  evidence,  in  connection  with  the 
testimony  of  the  witnesses,  clearly  convinces  us  that 
Dunbar  fully  understood  the  situation  in  December, 
1904,  and  in  January,  1905,  and  that  nearly  ten  months 
afterwards,  he  definitely  and  clearly  instructed  his  at- 
torneys to  secure  a  readjustment  of  the  proportions  of 
the  land  and  cash  so  as  to  make  the  cash  item  twenty- 
seven  per  cent,  of  the  claim,  and  that,  whether  or  not 
he  had  previously  affirmatively  and  clearly  assented 
to  the  agreement,  he  must  be  held  to  have  expressly 
ratified  and  approved  it  at  this  time. 

Having  reached  this  conclusion,  it  follows  that  we 
must  hold  that  the  court  below  properly  dismissed  the 
bill,  and  its  decree  will,  therefore,  be  affirmed. 

Decree  affirmed. 


Chicago — First  District — March,  1912.     19 


Blind  v.  Griffin,  168  111.  App.  19. 


Charles  Blind,  Defendant  In  Error,  y.  J.  Ellsworth 

Griffin,  Plaintiff  in  Error. 

Gen.  No.  16,336. 

1.  Municipal  Court — how  form  of  action  determined  in  cases  of 
the  4th  class  in  the  Municipal  Court.  Written  pleadings  are  not 
required,  and  If  the  court  has  jurisdiction  of  the  subject-matter 
and  the  parties  such  judgment  may  be  entered  as  the  circumstances 
of  the  case  may  require. 

2.  Res  judicata — when  judgment  not  If  the  maker  of  a  note 
the  consideration  of  which  has  failed,  pays  the  same  to  one  who 
he  believes  at  the  time  Is  an  innocent  holder  for  value,  he  may  sub- 
sequently, upon  finding  out  that  such  party  was  not  an  innocent 
holder  for  value,  recover  the  amount  paid,  though  the  note  in  ques- 
tion had  been  reduced  to  judgment  under  a  power  to  confess. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKbnzik 
Cleland,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  12,  1912. 

Charles  Daniels  and  Sumner  C.  Palmer,  for  plaint- 
in  error. 

E.  J.  Kelley,  for  defendant  in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Snit  was  brought  by  the  plaintiff,  Charles  Blind, 
against  the  defendant,  J.  Ellsworth  Griffin,  doing  busi- 
ness as  J.  Ellsworth  Griffin  &  Company,  for  money 
theretofore  paid  out  by  the  plaintiff  on  two  notes 
given  by  him  to  the  defendant.  The  case  was  tried 
before  the  court  without  a  jury,  and  there  was  a  find- 
ing upon  which  judgment  was  rendered.  The  case  is 
brought  here  by  the  defendant,  Griffin,  by  a  writ  of 
error. 

From  the  record  it  appears  that  the  defendant,  J. 
Ellsworth  Griffin,  was  president  and  treasurer  of  an 
Illinois  corporation  known  as  the  Illinois  Securities 
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Company.  C.  Edward  Smith  was  vice-president  of 
the  same  company.  In  July,  1904,  while  these  two 
men  were  occupying  their  positions  as  such  officers 
of  the  Illinois  Securities  Company,  Smith  offered  to 
sell  to  Charles  Blind,  the  plaintiff,  forty  shares  of 
stock  of  the  par  value  of  $50  for  the  sum  of  $250, 
and  to  take  his  notes  therefor.  Two  notes  were  made 
out  to  the  order  of  J.  Ellsworth  Griffin  &  Co.,  one 
for-  $100  and  one  for  $150.  Afterwards  these  notes 
were  endorsed  by  Griffin,  and  apparently  came  into 
the  possession  of  two  different  persons,  named  Braug- 
han  and  Kaplinski,  who  afterwards  began  suit  upon 
them.  The  notes  included  powers  of  attorney  to  con- 
fess judgment.  The  plaintiff,  Blind,  made  payments 
on  the  $150  note  to  one  of  the  attorneys  of  record 
in  this  case  who  acted  for  Kaplinski.  On  the  $100 
note  Blind  paid  the  full  amount  of  the  note,  interest 
and  costs,  to  a  constable.  Part  of  the  amounts  it 
seems  was  paid  prior  to  the  rendition  of  judgments, 
and  the  rest  after  judgments  had  been  entered. 

It  is  claimed  that  because  judgments  were  entered 
and  no  defense  interposed  by  Blind  that  he  may  not 
maintain  his  suit,  because  the  judgments  are  res 
ad  judicata.  It  is  true  Blind  testified  that  he  knew 
when  he  sued  all  of  the  facts  as  testified  to  by  him 
in  the  hearing  of  the  case  now  before  us.  However, 
in  this  case  there  is  no  testimony,  so  far  as  we  have 
been  able  to  discover,  that  Blind  knew  or  had  reason 
to  know  that  Kaplinski  and  Braughan  were  not  holders 
for  value. 

In  his  answers  to  written  interrogatories  pro- 
pounded to  him  prior  to  the  trial  of  the  case,  Griffin 
declared  that  he  did  not  recollect  whether  on  July  19th, 
or  at  any  other  time,  he  received  the  two  notes;  that 
he  knew  C.  E.  Smith,  but  did  not  know  that  he  was  the 
one  referred  to  whose  name  appears  on  the  note  for 
$100  mentioned  in  the  statement  of  claim ;  that  Smith 
was  not  employed  by  him  during  the  month  of  July, 
1904;  that  he  had  some  business  dealings  with  Smith 
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during  1904,  but  the  exact  details  he  did  not  recollect ; 
that  he  did  not  recollect  that  previous  to  September 
18,  1904,  or  at  any  other  time,  he  endorsed  the  note 
for  $150  and  delivered  the  same  to  Kaplinski;  that 
he  did  not  recollect  that  previous  to  September  18, 
1904,  or  at  any  other  time,  he  endorsed  the  note  for 
$100  and  delivered  the  same  to  Braughan  or  any  other 
person;  that  he  did  not  know  whether  the  attorney 
referred  to  represented  Kaplinski,  and  did  not  recall 
whether  one  Williams  or  Blair  or  the  Imperial  Credit 
Company  represented  him  in  the  matter  of  the  collec- 
tion of  the  $150  note ;  that  he  did  not  recollect  that  he 
received  any  money  paid  by  Blind  on  account  of  said 
notes  from  Kaplinski,  the  said  attorney,  or  any  one 
else;  that  it  was  not  a  fact  that  he  agreed  to  give 
Blind  any  stock  of  the  Illinois  Securities  Company; 
that  he  did  not  recall  ever  having  authorized  any 
person  to  commence  suit  on  the  $150  note  in  the  name 
of  Kaplinski,  or  the  $100  note  in  the  name  of  Braug- 
han. 

When  called  as  a  witness  in  his  own  behalf  at  the 
trial,  Griffin  stated  that  Smith  was  vice-president  in 
July,  1904,  and  that  he,  Griffin,  was  president  and 
treasurer  of  the  Illinois  Securities  Company;  that 
both  were  selling  stock  in  the  company;  that  he  had 
no  private  relations  with  Smith;  that  Smith  was 
selling  stock  as  an  officer  of  the  company,  and  that 
he,  Griffin,  was  also  doing  so;  that  Smith  brought 
these  two  notes  to  him,  and  as  they  were  payable  to 
him  he  endorsed  them,  and  gave  one  back  to  Smith 
and  turned  the  other  over  to  the  company  as  a  part 
of  its  assets ;  that  he  himself  never  received  any  money 
on  either  of  the  notes.  It  is  noteworthy  that  in  his 
affidavit  of  meritorious  defense  filed  in  the  suit  he 
states  the  following: 

"That  the  plaintiff  paid  said  money  to  this  defend- 
ant on  said  notes  voluntarily ;  that  this  defendant  was 
an  innocent  bona  fide  holder  of  said  notes  before  ma- 
turity and  paid  value  therefor;  that  said  notes  were 
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given  for  good  and  valuable  consideration;  that  the 
consideration  never  at  any  time  failed;  that  said 
notes  were  executed  and  delivered  by  plaintiff  for 
stock  in  an  incorporated  company;  and  that  said 
stock  was  and  is  ready  for  delivery  to  said  plaintiff 
on  demand." 

Blind  testified  that  he  had  demanded  the  stock  of 
both  Smith  and  Griffin  and  that  it  had  never  been  re- 
ceived by  him.  From  the  defendant's,  Griffin's  own  tes- 
timony it  would  seem  that  Smith  also  was  selling  the 
stock  for  the  Securities  Company.  Why  the  notes 
should  have  been  made  out  to  Griffin  (as  Griffin  &  Co.) 
individually  and  not  to  the  Securities  Company  is  not 
explained.  It  is  apparent  that  Griffin  endorsed  the 
notes  in  blank  and  put  it  into  the  power  of  Kaplinski 
and  Braughan  to  coerce  the  plaintiff  into  paying  them, 
and  that  the  plaintiff  was  compelled  to  pay  them. 
Of  course  if  he  had  known  at  the  time  suits  were 
brought  upon  the  notes  that  Kaplinski  and  Braughan 
respectively  were  not  innocent  holders  for  value, 
Smith  should  have  interposed  the  defense  suggested. 
Allen  v.  Haley,  169  111.  532. 

The  case  before  us  being  one  of  fourth  class  in  the 
Municipal  Court  of  Chicago,  it  is  immaterial  whether 
the  basis  of  the  action  is  contract  or  tort.  Written 
pleadings  are  not  required,  and  if  the  court  has  juris- 
diction of  the  subject-matter  and  the  parties  such 
judgment  may  be  entered  as  the  circumstances  of  the 
case  may  require.  Edgerton  v.  C.  R.  I.  &  P.  Ry.  Co., 
240  111.  311. 

We  think  the  plaintiff  in  this  case  was  defrauded 
out  of  the  amount  of  money  for  which  judgment  has 
been  rendered,  and  that  the  defendant,  Griffin,  par- 
ticipated in  such  fraud.  The  glaring  discrepancies 
and  contradictions  in  his  testimony,  the  answer  to  in- 
terrogatories, and  in  the  affidavit  made  by  him  and 
filed  in  the  case,  tend  very  strongly  to  confirm  us  in 
our  opinion  in  this  regard.  We  find  no  error  in  the 
record,  and  the  judgment  is  affirmed, 

'Affirmed. 
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Michael  Murphy,  Defendant  in   Error,  t.  Jones   & 
Laughlin  Limited,  Plaintiff  in  Error. 

Gen.  No.  16,361. 

Mastee  and  sebvant — when  doctrine  of  assumed  risk  applies.  If 
the  risk  Is  apparent  to  the  servant,  and  the  danger  Is  appreciated  by 
him,  and  he  proceeds,  notwithstanding,  the  risk  is  deemed  to  have 
been  assumed  and  will  bar  a  recovery  by  him  if  injured. 

Action  In  case  for  personal  Injuries.  Error  to  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1910.  Reversed. 
Opinion  filed  March  12,  1912. 

H.  H.  C.  MnjiEB  and  W.  S.  Oppenheim,  for  plaintiff 
in  error. 

Wing  &  Wing  and  Fbed  W.  Bentley,  for  defendant 
in  error. 

M».  Justice  Clabk  delivered  the  opinion  of  the 
court. 

In  this  case  there  was  a  recovery  of  $1,000  in  favor 
of  the  defendant  in  error,  hereinafter  called  the 
plaintiff,  and  against  the  plaintiff  in  error,  hereinafter 
called  the  defendant,  in  a  suit  for  damages  for  per- 
sonal injuries  received  by  the  plaintiff  while  in  the 
employ  of  the  defendant  in  June,  1896.  There  was  a 
trial  before  the  court  and  a  jury  in  October,  1909,  the 
jury  rendering  a  verdict  in  the  sum  mentioned,  on 
which  judgment  was  thereafter  entered. 

The  declaration  charges  that  the  defendant  had  a 
derrick  which  it  used  in  the  conduct  of  its  business, 
upon  a  part  of  which  there  were  certain  steps  or  cleats, 
forming  a  ladder;  that  it  was  the  duty  of  plaintiff  to 
ascend  and  descend  the  steps  or  cleats,  and  therefore 
the  duty  of  defendant  to  use  all  reasonable  care  to- 
wards providing  and  maintaining  them  in  a  reasonable 
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and  proper  condition  of  repair;  that  the  defendant, 
not  regarding  its  duty,  negligently  and  improperly 
permitted  one  of  the  steps  or  cleats  to  be  removed, 
thereby  rendering  the  ladder  in  an  unsafe  condition 
to  be  used  in  ascending  and  descending  on  that  part 
of  the  derrick;  that  in  the  discharge  of  his  duty  the 
plaintiff  was  descending  the  ladder  and  that  as  a  re- 
sult and  in  consequence  of  the  cleat  or  step  being 
removed  from  the  derrick,  and  while  plaintiff  was  in 
the  exercise  of  due  and  ordinary  care,  he  fell  from 
the  derrick  to  the  ground,  sustaining  the  injuries 
complained  of. 

The  plaintiff  testified  that  he  climbed  up  the  ladder 
and  came  to  where  the  cleat  was  missing  and  saw 
that  it  was  not  there ;  that  he  did  not  examine  it,  and 
never  say  any  nails  there ;  that  he  pulled  himself  over 
the  place  where  the  cleat  was  missing;  that  he  then 
reached  a  padlock  which  he  unlocked,  and  allowed  the 
beam  to  swing  out ;  that  when  he  went  down  he  knew 
the  cleat  was  missing. 

The  only  matter  of  dispute  between  the  parties  as 
to  the  accident  seems  to  have  turned  upon  the  ques- 
tion as  to  the  length  of  time  that  Murphy  had  been 
employed  about  the  derrick  prior  to  the  accident,  and 
the  use  that  he  had  previously  made  of  it.  One  of  the 
witnesses  for  the  plaintiff  testified  that  he  had  seen 
Murphy  work  the  derrick  a  good  many  times, — twenty 
or  thirty  times.  There  was  testimony  tending  to  show 
that  the  cleat  had  been  off  the  derrick  for  some  time 
before  Murphy  was  injured.  There  is  no  proof  that 
it  was  known  to  the  officers  of  the  defendant  company. 
The  plaintiff  himself  insisted  that  he  did  not  know 
the  cleat  was  missing  until  ascending  the  derrick  on 
the  day  of  the  accident ;  that  he  had  not  worked  upon 
the  derrick  for  some  time,  and  that  when  he  last 
worked  upon  it  the  cleat  was  there.  On  the  other 
hand,  there  were  several  witnesses  called  by  the  de- 
fendant who  in  substance  testified  that  Murphy  had 
been  working  about  the  derrick  frequently  during 
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several  months  prior  to  the  accident.  The  superin- 
tendent of  the  defendant  company  testified  that  after 
the  accident  Murphy  said  to  him:  "Mr.  Simpson,  I 
kneTO  the  cleat  was  off  well  enough,  but  I  went  up  the 
boom  and  I  had  the  key  in  my  hand,  opened  the  pad- 
lock, let  the  bolt  fall,  put  the  key  in  my  mouth ;  I  had 
the  key  in  my  mouth,  and  I  put  my  hand  up  to  put  it 
in  my  pocket,  and  when  I  came  to  the  place  where  the 
cleat  was  out  I  fell."  Other  witnesses  for  the  de- 
fendant testified  that  they  were  present  when  this 
conversation  was  had,  and  corroborated  the  superin- 
tendent in  regard  to  it.  The  plaintiff  however  denied 
making  the  statement. 

The  plaintiff  testified  further,  as  to  the  manner  in 
which  the  accident  occurred,  that  some  of  the  nails 
that  had  been  used  in  tightening  the  step  or  cleat  still 
remained  in  the  beam,  and  that  they  caught  him  in 
the  leg;  that  when  his  leg  caught  on  the  nails  he  lost 
his  balance  and  fell.  A  motion  was  made  to  strike 
out  this  testimony  on  the  ground  of  variance. 

The  contention  of  the  plaintiff  is  that  the  proximate 
cause  of  the  accident  was  that  stated  in  the  declara- 
tion, that  is  to  say,  the  absence  of  a  cleat  or  step; 
that  the  missing  cleat  was  the  cause  of  the  exposed 
nails,  and,  being  the  first  cause  of  the  dangerous  con- 
dition, was  therefore  the  proximate  cause.  The  cases 
of  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242, 
Houren  v.  C.  M.  &  St.  P.  By.  Co.,  236  111.  620,  and 
Seith  v.  Commonwealth  Edison  Co.,  241  111.  252,  are 
cited  in  support  of  this  contention.  In  the  case  last 
mentioned  Mr.  Justice  Cartwright,  speaking  for  the 
court,  uses  the  following  language:  "The  negligent 
act  or  omission  must  be  the  cause  which  produces 
the  injury,  but  it  need  not  be  the  sole  cause  nor  the 
last  or  nearest  cause.  It  is  sufficient  if  it  occurs  with 
some  other  cause,  which,  in  combination  with  it,  causes 
the  injury,  or  if  it  sets  in  motion  a  chain  of  circum- 
stances and  operates  on  them  in  a  continuous  se- 
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quence,  unbroken  by  any  new  or  independent  cause.' ' 
In  our  opinion  the  testimony  in  the  t  case  before  us  was 
not  improperly  admitted. 

The  remaining  question  to  be  determined  is  whether 
or  not  the  risk  was  one  that  was  assumed  by  the 
plaintiff.  In  our  opinion  it  was.  The  fact  that  the 
cleat  was  off  was  apparent  to  him  as  he  ascended 
the  ladder.  He  could  have  refused  to  go  to  the  top 
of  the  ladder  until  this  cleat  was  nailed  on.  In  Gun- 
ning System  v.  Lapointe,  212  111.  274,  the  rule  is  stated 
thus:  "While,  as  a  broad,  general  proposition,  the 
master  is  required  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  work,  it  is  also  true  that  if  the 
defect  is  so  open  and  obvious  that  the  servant  does 
see  and  know  of  the  existence  of  the  defect,  and  the 
danger  arising  therefrom  is  apparent  and  known  to 
him  or  within  the  observation  of  a  reasonably  prudent 
man  in  his  situation,  and  the  servant  enters  upon  and 
continues  the  work,  he  is  held  to  assume  the  risks  and 
hazards  of  the  employment  due  to  such  conditions.' ' 

In  the  following  cases  recovery  was  denied,  although 
there  was  evidence  tending  to  show  that  the  master 
had  been  informed  of  the  defect  and  promised  to 
repair  it:  Illinois  Steel  Co.  v.  Mann,  170  111.  200; 
Webster  Mfg.  Co.  v.  Nisbett,  205  111.  273;  Kistner  v. 
American  Steel  Foundries,  233  111.  35;  Meador  v.  L. 
S.  &  M.  S.  Ey.  Co.,  138  Ind.  290. 

In  the  present  case  it  was  not  shown  that  the  master 
had  knowledge  of  the  defect  or  had  promised  to  re- 
pair it. 

We  think  the  motion  at  the  close  of  all  the  testimony 
should  have  been  granted  and  the  jury  instructed  to 
find  a  verdict  for  the  defendant.  The  judgment,  for 
the  reasons  stated,  will  be  reversed. 

Reversed. 
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Ernst  Tosetti  Brewing  Company,  Defendant  in  Error, 
t.  Henry  C.  Wagner  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  16,365. 

1.  Judgment — when  against  one  defendant  improper.  In  an  ac- 
tion of  assumpsit  where  one  defendant  is  in  default  and  the  other 
has  appeared  and  demanded  a  jury  trial,  a  judgment  against  the 
defendant  in  default  should  not  be  entered  until  such  time  as  the 
issue  joined  by  the  other  defendant  appearing  has  been  determined. 

2.  Judgments — when  two  improper.  In  an  action  of  assumpsit 
two  judgments  should  not  be  entered  against  the  same  defendant 

3.  Municipal  Court — when  without  jurisdiction  to  amend.  Af- 
ter the  lapse  of  thirty  days  from  the  time  of  the  final  order  in  a 
cause,  the  Municipal  Court  is  without  jurisdiction  to  amend  its 
record. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed 
March  12,  1912. 

Geoege  H.  Sugetje,  for  plaintiffs  in  error. 

MacChesney,  Beokeb  &  Bradley,  for  defendant  in 
error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

On  May  25,  1909,  the  Ernst  Tosetti  Brewing  Com- 
pany,  a  corporation,  defendant  in  error,  filed  a 
praecipe  and  statement  of  claim  in  the  Municipal 
Court  of  Chicago,  and  on  that  day  summons  was 
issued  against  Henry  Wagner,  doing  business  as 
George  Wagner,  the  summons  being  returnable  June 
3,  1909. 

On  June  1st  Henry  Wagner  entered  a  special  ap- 
pearance and  demanded  a  trial  by  jury,  at  the  same 
time  filing  an  affidavit  of  merits  reciting  that  he  had 
a  good  defense  to  the  suit,  upon  the  merits,  to  the 
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whole  of  the  plaintiff's  demand,  and  setting  up  as  a 
special  defense  that  he  was  employed  by  George  F. 
Wagner  under  a  stipulated  salary  per  week  and  acted 
as  manager,  and  therefore  "des  joins"  liability. 

On  June  1st  an  amended  statement  of  claim  was 
made  and  a  summons  was  issued  to  George  F.  Wagner. 

On  July  10th  a  motion  was  made  by  the  plaintiff 
Brewing  Company  for  leave  to  amend  the  statement 
of  claim  by  making  George  F.  Wagner  additional  party 
defendant.  This  motion  was  allowed,  and  on  July 
12th  an  amended  praecipe  and  statement  of  claim  was 
filed.  This  is  entitled  "  Ernst  Tosetti  Brewing  Co. 
(a  corp.)  vs.  Henry  Wagner,  doing  business  as  George 
Wagner,  and  George  F.  Wagner,' '  the  affidavit  of 
plaintiff's  claim  being  dated  May  24,  1909,  and  recit- 
ing that  the  nature  of  plaintiff's  demand  is  for  "cash 
advanced  and  for  goods,  wares  and  merchandise  sold 
and  delivered  by  plaintiff  to  defendant  at  his  special 
request  up  to  and  including  April  21st,  1909,  and  that 
there  is  due  to  plaintiff  from  the  defendant  after 
allowing  to  the  defendant  all  his  just  credits,  deduc- 
tions and  set-offs,  the  sum  of  $443.50." 

On  the  same  day  an  "amended  and  additional"  writ 
of  summons  was  issued.  This  appears  to  have  been 
served  on  George  F.  Wagner  on  July  13,  1909. 

On  July  22nd  the  appearance  of  George  F.  Wagner 
was  entered,  but  no  affidavit  of  defense  was  filed. 

On  August  6th  an  order  in  the  form  of  a  judgment 
was  entered,  which  recites  that: 

"It  appearing  to  the  court  that  the  plaintiff  herein 
has  filed,  as  provided  by  law  and  the  rules  of  this 
court,  an  affidavit  showing  the  nature  of  the  plaintiff's 
demand  and  the  amount  claimed  to  be  due  the  plaintiff 
from  the  defendants  after  allowing  to  the  defendants 
all  just  credits,  deductions  and  set-offs,  and  that  this 
cause  is  a  suit  upon  a  contract  for  the  payment  of 
money,  and  that  the  defendant  George  F.  Wagner 
herein  is  in  default  for  want  of  an  affidavit  of  merits 
or  defense  in  this  case,  it  is,  on  motion  of  the  plaintiff, 
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ordered  by  the  court  that  judgment  be  entered  herein 
against  said  defendant  George  F.  Wagner  by  default 
for  want  of  such  affidavit  of  merits.  And  as  to  the 
damages  sustained  by  the  plaintiff  herein,  the  court 
finds  that  there  is  due  to  the  plaintiff  the  sum  of  money 
shown  in  said  affidavit  of  claim  to  be  due,  and  assesses 
the  plaintiff's  damages  at  the  sum  of  Four  Hundred 
and  Forty  three  dollars  and  Fifty  cents  ($443.50). 

"This  cause  coming  on  for  further  proceedings 
herein  it  is  considered  by  the  court  that  the  plaintiff 
have  judgment  on  the  default  and  assessment  of  dam- 
ages herein  and  that  the  plaintiff  have  and  recover  of 
and  from  the  said  defendant  George  F.  Wagner,  the 
damages  of  the  plaintiff  amounting  to  the  sum  of 
Four  Hundred  and  Forty  three  dollars  and  Fifty  cents 
($443.50)  in  form  as  aforesaid  assessed,  together  with 
the  costs  and  charges  by  the  plaintiff  herein  expended, 
and  that  execution  issue  therefor." 

On  October  15,  1909,  an  affidavit  of  merits  was  filed 
by  Henry  C.  Wagner,  denying  liability  as  to  the  whole 
of  the  plaintiff's  demand. 

On  the  same  day  the  record  shows  that  there  was  a 
trial  before  the  court  and  a  jury  and  a  verdict  ren- 
dered for  the  amount  claimed.  The  verdict  is  entitled 
"Ernst  Tosetti  Brewing  Company  (a  corp.)  v.  Henry 
C.  Wagner.' ' 

On  October  23rd  a  motion  for  a  new  trial  was  over- 
ruled, and  a  judgment  upon  the  verdict  was  rendered 
against  the  defendant  Henry  C.  Wagner. 

On  December  28,  1909,  the  following  order  was  en- 
tered : 

"Ernst  Tosetti  Brewing  Company, 
a  corporation, 

vs. 
Henry  Wagner  doing  business  as 
George  Wagner,  and  George  F.  Wagner. 

"On  motion  of  the  plaintiff,  due  notice  thereof  hav- 
ing been  given  to  said  defendants,  who  are  represented 
herein  by  their  attorneys,  it  appearing  to  the  court 
from  the  record  herein  that  on  August  6,  1909,  a  de- 
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fault  for  failure  to  file  an  affidavit  of  merits  and  a 
judgment  for  $443.50  and  costs  were  entered  against 
said  defendant  George  F.  Wagner;  and  that  on  Oc- 
tober 15,  1909,  another  judgment  on  the  verdict  ren- 
dered herein  for  the  same  amount  was  entered  against 
said  defendant  Henry  C.  Wagner;  and  it  appearing 
that  said  first  judgment  was  prematurely  entered  and 
before  the  issues  had  been  submitted  to  the  jury,  and 
was  therefore  void;  and  that  the  second  judgment  as 
recorded  by  the  clerk  is  not  in  form  such  a  judgment 
as  should  have  been  rendered  herein,  it  is  therefore 
ordered  that  said  judgment  of  August  6,  1909,  except 
the  default,  be  and  the  same  is  hereby  set  aside,  and 
that  the  said  judgment  of  October  15,  1909,  be  and 
the  same  is  hereby  amended  so  that  it  shall  appear  to 
have  been  rendered  against  both  defendants,  to-wit 
Henry  C.  Wagner  and  George  F.  Wagner,  instead  of 
Henry  C.  Wagner  alone." 

On  January  21,  1910,  the  following  order  was*  en- 
tered : 

"This  day  come  the  parties  to  this  cause,  by  their 
attorneys  respectively,  and  thereupon  the  defendants 
move  the  court  to  vacate  the  order  entered  herein 
on  the  28th  day  of  December,  A.  D.  1909,  and  the  court 
after  hearing  the  arguments  of  counsel  and  being 
fully  advised  in  the  premises  doth  overrule  said 
motion. 

"  It  is  further  ordered  by  the  court  that  the  amount 
of  stay  of  execution  bond  herein  be  fixed  at  the  sum  of 
Five  Hundred  Dollars  ($500)." 

On  January  27,  1910,  a  writ  of  error  was  caused  to 
be  issued  from  this  court  by  Henry  C.  Wagner,  doing 
business  as  George  F.  Wagner,  and  George  F.  Wagner. 
Assignments  of  error  are  filed  which  call  in  question 
practically  every  order  entered  in  the  case. 

The  order  of  August  6, 1909,  was  erroneous,  because 
at  that  time  the  suit  being  against  two  defendants 
there  ought  not  to  have  been  a  judgment  rendered 
against  one  of  them  alone.  The  proper  order  would 
have  been  merely  one  of  default  against  George  F. 
Wagner  for  want  of  an  affidavit  of  merits;  but  the 
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assessment  of  damages  should  have  been  left  until 
there  was  a  trial  before  a  jury,  as  demanded  by  the 
defendant  Henry  Wagner,  at  which  time  the  issues 
should  have  been  tried  as  between  the  plaintiff  and  the 
defendant  Henry  C.  Wagner,  and  the  jury  should  have 
been  sworn  to  assess  damages,  if  any,  and  should 
have  assessed  them  against  both  defendants  if  any 
were  found. 

The  order  of  October  23,  1909,  was  erroneous  be- 
cause it  purports  to  enter  a  judgment  in  favor  of  the 
plaintiff  and  against  both  defendants,  whereas  a  judg- 
ment had  previously  been  rendered  against  one  of  the 
defendants,  viz,  Henry  C.  Wagner,  and  thus  two  judg- 
ments appear  of  record  against  him  upon  the  one 
claim. 

The  order  of  December  28th  was  erroneous  because 
it  purports  to  amend  a  judgment  entered  October  15, 
1909,  whereas  no  judgment  was  entered  on  that  day, 
the  one  referred  to  apparently  being  that  of  October 
23rd.  The  court  was  also  without  jurisdiction  to  enter 
the  order.  Section  21  of  the  Municipal  Court  Act  pro- 
vides that  the  court  may  within  thirty  days  after  the  en- 
try of  a  judgment,  order  or  decree,  final  in  its  nature, 
vacate,  set  aside  or  modify  the  same.  The  section 
makes  the  jurisdiction  like  that  of  the  Circuit  Court 
during  a  term.  The  act  then  provides  that  if  no 
motion  to  vacate,  set  aside  or  modify  any  such  judg- 
ment, order  or  decree  shall  be  entered  within  thirty 
days  after  the  entry  of  such  judgment,  order  or  decree, 
the  same  shall  not  be  vacated,  set  aside  or  modified 
excepting  upon  appeal  or  writ  of  error,  or  by  a  bill  in 
equity,  or  by  a  petition  to  said  Municipal  Court  set- 
ting forth  grounds  for  vacating,  setting  aside  or  modi- 
fying the  same,  which  would  be  sufficient  to  cause  the 
same  to  be  vacated,  set  aside  or  modified  by  bill  in 
equity.  No  petition  was  filed,  and  under  the  section 
of  the  statute  referred  to  the  court  had  lost  jurisdic- 
tion to  modify  or  amend  the  judgments. 

For  the  reasons  stated,  the  judgment  entered  August 
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6, 1909,  against  the  defendant  George  F.  Wagner  must 
be  reversed;  also  the  judgment  of  October  23,  1909, 
against  both  defendants;  also  the  order  of  December 
28,  1909, — all  for  the  reasons  stated.  There  should 
be  a  hearing  before  a  jury  on  the  issues  as  between 
the  plaintiff  and  the  defendant  Henry  C.  Wagner,  and 
the  jury  should  be  sworn  in  that  connection  to  assess 
the  damages  against  both  defendants,  if  by  their  ver- 
dict they  shall  find  for  the  plaintiff. 

Reversed  and  remanded. 


The  People  ex  rel.   Harris  F.  Williams,  Plaintiff  in 
Error,  y.  Elton  Lower  et  al.,  Defendants  in  Error. 

Gen.  No.  16,389. 

Mandamus — when  writ  does  not  issue.  Mandamus  is  never 
granted  In  anticipation  of  a  supposed  omission  of  duty,  however 
strong  the  presumption  may  be  that  the  persons  whom  it  is  sought 
to  coerce  by  the  writ  will  refuse  to  perform  their  duty  when  the 
proper  time  arrives. 

Mandamus.  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Kickham  Scanlan,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed  March 
12,  1912. 

Hiram  T.  Gilbert,  for  plaintiff  in  error. 

Edward  J.  Brtjndage  and  Clyde  L.  Day,  for  defend- 
ants in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  has  brought  up  for  review  a 
judgment  entered  in  a  mandamus  proceeding,  which 
judgment  reads  as  follows: 

"This  day  again  come  the  parties,  by  their  respect- 
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ive  attorneys,  and  thereupon  there  coming  on  to  be 
heard  the  amended  demurrer  of  the  defendants  to  the 
petition  of  the  relator  herein  and  the  court  having 
heard  the  arguments  of  counsel  and  being  now  duly- 
advised  in  the  premises,  it  is  ordered  by  the  court  that 
the  said  demurrer  be  and  the  same  is  hereby  overruled. 

"Thereupon  the  said  defendants  having  elected  to 
stand  by  their  said  demurrer,  it  is  ordered  by  the  court 
that  a  writ  of  mandamus  issue  out  of  and  under 
the  seal  of  this  court,  commanding  said  defendants 
Elton  Lower,  M.  L.  McKinley  and  H.  D.  Fargo,  as  civil 
service  commissioners  of  the  City  of  Chicago,  to  hold 
or  cause  to  be  held  within  ninety  days  from  the  date 
hereof  a  promotional  examination  in  said  City  of  Chi- 
cago for  the  office  of  superintendent  of  streets,  limited 
to  assistant  superintendents  of  streets  of  said  City  of 
Chicago,  unless  they  shall  be  prevented  from  so  doing 
by  the  fact  that  none  or  not  more  than  one  of  said 
assistant  superintendents  of  streets  shall  register  for 
such  promotional  examination,  and,  in  case  such  ex- 
amination shall  be  successfully  passed  by  one  or  more 
of  said  assistant  superintendents  of  streets,  to  make 
an  eligible  list  composed  of  such  of  said  assistant 
superintendents  of  streets  as  shall  have  successfully 
passed  said  examination,  to  the  end  that  from  such 
eligible  list  there  may  be  certified  to  the  commissioner 
of  public  works,  in  accordance  with  law,  the  names  of 
persons  eligible  to  appointment  as  superintendent  of 
streets,  and  that  thereafter  said  defendants  proceed 
in  the  premises  in  accordance  with  law. 

"It  is  further  ordered  by  the  court  that  nothing 
herein  contained  shall  be  construed  as  a  determination 
by  the  court  as  to  the  steps  to  be  taken  by  said  defend- 
ants in  case  none  or  not  more  than  one  of  said  assist- 
ant superintendents  of  streets  shall  register  for  such 
promotional  examination,  or  in  case  more  than  one  of 
said  assistant  superintendents  of  streets  register  for 
such  promotional  examination  and  none  of  them  shall 
pass  the  same,  but  that  the  course  to  be  pursued  by  said 
defendants  in  such  case  shall  be  open  to  determination 
hereafter  in  any  proper  suit  brought  for  that  purpose 
in  any  court  of  competent  jurisdiction,  to  the  same  ex- 
tent as  if  this  order  had  not  been  entered.' ' 

Vol.  CLXVIU  3. 
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In  his  petition  the  relator,  plaintiff  in  error,  in 
addition  to  the  relief  that  was  accorded  in  the  judg- 
ment, asked  the  following : 

"that  in  case  none  or  not  more  than  one  of  said  as- 
sistant superintendents  of  streets  shall  register  for 
such  promotional  examination,  or  in  case  more  than 
one  of  said  assistant  superintendents  of  streets  regis- 
ter for  such  promotional  examination  and  none  of 
them  shall  pass  the  same,  said  civil  service  commis- 
sioners hold  or  cause  to  be  held  a  promotional  exam- 
ination in  said  City  of  Chicago  for  the  office  of  super- 
intendent of  streets  which  shall  be  open  to  all  ward 
superintendents  of  the  City  of  Chicago  who  may  apply 
to  be  examined  thereat,  and  that,  in  case  said  exam- 
ination shall  be  successfully  passed  by  one  or  more  of 
said  ward  superintendents,  said  civil  service  commis- 
sioners make  an  eligible  list  composed  of  such  of  said 
ward  superintendents  as  shall  have  successfully  passed 
said  examination  and  from  such  eligible  list  certify 
names  to  the  commissioner  of  public  works  for  appoint- 
ment of  superintendent  of  streets  according  to  law  and 
also  commanding  said  civil  service  commissioners,  in 
case  thereafter  an  original  examination  is  held  for  the 
office  or  place  of  superintendent  of  streets,  to  admit 
no  person  to  the  same  who  has  not  been  an  actual 
resident  of  the  City  of  Chicago  for  at  least  one  year 
next  preceding  the  date  of  the  examination.' ' 

From  the  judgment  above  set  forth  it  will  appear 
that  the  court  declined  to  provide  what  course  the 
civil  service  commissioners  should  pursue  in  case  none 
or  not  more  than  one  of  the  assistant  superintendents 
of  streets  should  register,  or  in  case  two  or  more  of 
them  registered  and  none  passed,  except  to  provide 
that  they  should  comply  with  the  law,  which  wad  of 
course  unnecessary  to  be  stated. 

It  is  a  well  known  principle  that  mandamus  is  never 
granted  in  anticipation  of  a  supposed  omission  of  duty, 
however  strong  the  presumption  may  be  that  the  per- 
sons whom  it  is  sought  to  coerce  by  the  writ  will 
refuse  to  perform  their  duty  when  the  proper  time 
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arrives.    High    on    Extraordinary   Legal    Eemedies, 
Sec.  12. 

It  is  apparent  from  the  judgment  that  was  entered 
in  the  case  now  under  consideration  that  if  the  pro- 
visions thereof  were  carried  into  effect  and  the  civil 
service  commissioners  held  or  caused  to  be  held  a  pro- 
motional examination  for  the  office  of  superintendent 
of  streets,  and  at  such  examination  more  than  one 
of  the  assistant  superintendants  of  streets  registered 
for  such  promotional  examination,  and  one  of  such 
assistant  superintendents  so  registering  passed  the 
examination,  then  nothing  more  need  have  been  done 
by  the  commissioners  than  to  certify  to  the  commis- 
sioner of  public  works  the  name  of  the  successful  can- 
didate. 

If  thus  a  superintendent  of  streets  were  provided 
for  the  city  (as  probably  was  the  result)  no  good 
purpose  could  be  subserved  by  the  rendering  of  an 
opinion  by  this  court  upon  the  other  questions  in- 
volved. Our  opinion  upon  these  hypothetical  ques- 
tions would  not  be  controlling  upon  the  commissioners 
who  might  happen  to  be  in  office  at  the  time  of  its 
rendition  nor  upon  their  successors.  The  Supreme 
Court  of  the  state,  rendering  its  decision  in  a  case 
properly  before  it,  is  the  only  tribunal  which  can  es- 
tablish an  effective  and  controlling  precedent. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Frank  L.  Smith  et  al.,  Defendants  In  Error,  v.  Alfred 

S.  Mitchell,  Plaintiff  in  Error. 

Gen.  No.  16,443. 

1.  Landlord  and  tenant — when  execution  of  lease  sufficient  to 
hind  latter.  Where  a  lease  contains  mutual  covenants  and  is  exe- 
cuted by  the  lessor  only,  but  is  delivered  to  and  accepted  by  the 
lessee,  the  latter  is  bound  by  its  terms. 

2.  Municipal  Coubt — how  form  of  action  determined.  The  court 
having  jurisdiction  of  the  subject-matter  and  the  parties,  may,  in  an 
action  of  the  4th  class,  render  such  judgment  as  the  justice  of  the 
case  demands. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Cottbell,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  12,  1912. 

Thttbman,  Staffobd,  Hume  &  Bubbas,  for  plaintiff 
in  error.    » 

No  appearance  for  defendants  in  error. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the  conrt. 

Judgment  was  recovered  in  this  case  for  $27.50,  be- 
ing for  one  month's  rent  of  an  apartment  in  the  city 
of  Chicago.  The  lease  purported  to  be  under  seal,  and 
was  signed  by  the  plaintiff  in  error,  Mitchell,  as  lessee. 
On  behalf  of  the  lessors  it  was  signed  by  Hopkins  & 
Luther,  as  their  agents. 

Plaintiff  in  error  insists  the  lease  should  not  have 
been  received  in  evidence,  because  as  it  purports  to  be 
under  seal  the  authorization  of  the  agents,  also  under 
seal,  should  appear,  and  there  was  no  such  authoriza- 
tion shown.  Such  has  been  held  to  be  the  rule  in  cases 
where  lessees  sought  to  be  charged  with  the  rent  did 
not  sign  the  leases  themselves,  but  the  leases  sought  to 
be  introduced  purported  to  be  signed  by  some  one 
whose  authorization  under  seal  had  not  been  shown  In- 
graham  v.  Edwards,  64  III  526 ;  Walsh  v.  Murphy,  167 
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id.  228.  It  has  been  often  held,  however,  that  where 
a  lease  contains  mutual  covenants  and  is  executed  by 
the  lessor  only,  but  is  delivered  to  and  accepted  by  the 
lessee,  the  latter  is  bound  by  its  terms.  Henderson  v. 
Virden  Coal  Co.,  78  I1L  App.  437 ;  Fields  v.  Brown,  90 
111.  App.  195. 

The  record  shows  that  while  the  lessors  in  person 
did  not  sign  the  lease,  it  was  delivered  to  and  accepted 
by  them ;  that  they  had  given  possession  of  the  demised 
premises  and  accepted  rent  in  accordance  with  the 
terms  of  the  lease.  The  lessors,  therefore,  would  not 
have  been  allowed  to  repudiate  the  contract.  Fields 
v.  Brown,  supra.  The  plaintiff  in  error  signed  the 
lease  as  lessee  and  accepted  benefit  under  it.  He  can- 
not now  repudiate  it.  The  contract  need  not  neces- 
sarily have  been  under  seal.  Lake  v.  Campbell,  18  HI. 
106. 

Counsel  for  the  plaintiff  in  error  say  that  the  entire 
case  of  the  defendants  in  error  having  rested  upon 
the  sealed  instrument  signed  by  the  agents,  and  they 
having  declared  upon  the  same  as  a  specialty,  they 
were  not  entitled  to  recover.  In  this  statement  coun- 
sel lose  sight  of  the  fact  that  in  the  Municipal  Court 
of  Chicago  in  cases  of  the  fourth  class  no  written  plead- 
ings are  required.  The  court  having  jurisdiction  of 
the  subject-matter  and  the  parties,  may  render  such 
judgment  as  the  justice  in  the  case  demands.  Edger- 
ton  v.  C.  R.  I.  &  P.  Ey.  Co.,  240  HI.  311.  Cases  turn- 
ing upon  pleadings  are  therefore  not  in  point. 

The  plaintiff  in  error  alleges  as  a  further  ground 
for  reversal  that  there  was  a  practical  eviction,  be- 
cause the  premises  had  become  uninhabitable,  being 
infested  with  fleas.  There  is  no  proof  in  the  record 
as  to  how  the  apartment  became  infested, — whether 
through  the  fault  of  the  plaintiff  in  error  or  other- 
wise,— and  we  do  not  regard  the  defense  thus  inter- 
posed as  conclusive.  In  any  event  it  was  a  question 
of  fact  to  be  determined  by  the  jury,  and  the  jury 
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decided  it  adversely  to  the  plaintiff  in  error.  This 
verdict  has  received  the  approval  of  the  court  below 
by  its  order  overruling  a  motion  for  a  new  trial. 

We  find  no  reason  for  reversing  the  judgment,  and 
the  same  is  affirmed. 

Affirmed. 


Frederick  Bergewisch  et  al.,  Appellants,  t.  United 
States  Packing  Company,  Appellee. 

Gen.  No.  16,447. 

1.  Appeals  and  errors — when  pro  forma  affirmance  justified.  If 
the  abstract  does  not  show  any  motion  for  a  new  trial  or  an  ar- 
rest of  judgment  or  any  finding  or  judgment  of  the  court  below,  and 
does  not  show  any  prayer  for  appeal,  or  any  ruling  of  a  court  in 
respect  to  such  matters  or  any  exceptions  to  rulings  or  decisions,  a 
pro  forma  affirmance  may  be  ordered. 

2.  Practice — effect  of  failure  to  present  propositions  of  law. 
The  failure  of  a  party  to  present  propositions  of  law  to  be  passed 
upon  by  the  court  does  not  preclude  the  right  of  such  court  to 
enter  judgment  in  favor  of  such  party. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Ben 
M.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  12,  1912. 

Henry  W.  Leman  and  Frank  H.  Culver,  for  appel- 
lants. 

Lackner,  Btjtz  &  Miller,  for  appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the  conrt. 

This  is  a  suit  brought  by  the  appellants  against  the 
appellee  for  an  alleged  breach  of  contract  in  failing  to 
deliver  a  quantity  of  storage  packed  eggs.  The  record 
is  in  two  parts,  only  one  of  which  has  been  abstracted. 
The  abstract  of  record  does  not  show  any  motion  for 
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a  new  trial,  or  in  arrest  of  judgment,  nor  any  finding 
or  judgment  of  the  court  below;  neither  does  it  show 
any  prayer  for  appeal,  nor  any  rulings  of  the  court  in 
respect  to  such  matters,  nor  any  exceptions  to  rulings 
or  decisions.  We  would  be  justified  in  affirming  the 
judgment  for  this  failure  to  comply  with  the  rules. 
Thornton  v.  Muus,  120  111.  App.  422;  Thompson  v. 
People,  192  HI.  79. 

The  judgment  must  be  affirmed  on  the  merits  of  the 
case.  It  would  seem  that  the  minds  of  the  parties 
never  met.  The  contract  is  based  upon  certain  letters 
which  passed  between  the  parties,  and  a  telegram. 
The  telegram  received  by  the  appellee  reads  differ- 
ently from  that  claimed  by  the  appellants  to  have  been 
delivered  to  the  telegraph  company  for  transmission. 
The  entire  case  of  appellants  seems  to  rest  upon  this 
telegram  so  claimed  to  have  been  delivered  to  the  tele- 
graph company  for  transmission,  but  which,  as  stated, 
was  not  in  the  form  received  by  appellee. 

On  May  2,  1909,  the  appellee,  which  is  a  Chicago 
corporation,  quoted  to  the  appellants,  a  Cincinnati 
firm,  No.  1  storage  packed  eggs  at  15%  cents  per  dozen. 
The  appellants  replied  May  5th,  asking  for  other  eggs, 
namely  Northern  eggs,  chips  and  rottens  taken  out,  No. 
1  packing,  and  stating  in  their  letter  that  they  wanted 
No.  1  stock.  On  May  6th  the  appellee  replied  to  the 
letter  of  May  5th,  stating  in  effect  that  it  could  not  fill 
the  order  with  the  best  of  storage  packed  eggs  and  that 
it  was  not  then  candling  any  eggs.  The  letter  then 
proceeds :  "If  you  would  be  content  to  accept  our  best 
mark  of  storage  packed  eggs,  candling  waived,  we 
would  be  glad  to  put  in  300  cases  for  you  within  the 
next  week  or  ten  days    *    *    * ' ' 

On  May  8th  appellee  received  the  following  tele- 
gram from  appellant : 

"Keceived  letter.  Will  take  400  cases  per  your  let- 
ter of  the  6th,  which  includes  our  grade,  waiving  can- 
dling. Shipping  directions  by  letter." 

The  message  as  claimed  to  have  been  delivered  to 
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the  telegraph  company  by  appellants,  reads  as  follows : 

"Beceived  letter.  Will  take  400  cases  per  your  let- 
ter of  the  6th,  which  includes  our  grade  of  5th,  waiv- 
ing candling.    Shipping  directions  by  letter. ' ' 

After  writing  two  letters  asking  for  shipping  direc- 
tions, the  appellee  on  May  23rd  stored  397  cases  of 
eggs  in  Western  Warehouse  M,  at  Chicago,  notified 
appellants  to  that  effect,  enclosing  invoice  and  insur- 
ance policy,  and  it  also  notified  appellants  that  it  was 
drawing  upon  appellants  for  the  amount,  with  ware- 
house receipt  attached.  This  draft  was  refused  by  the 
appellants  and  was  protested.  Later  on  this  suit  was 
brought  for  the  difference  between  the  market  value 
of  the  eggs  of  the  class  claimed  by  appellants  to  have 
been  bought  of  appellee,  and  the  contract  price. 

In  our  opinion,  after  a  careful  examination  of  the 
record,  the  appellants  failed  to  show  that  the  eggs 
which  had  been  delivered  in  pursuance  of  the  order 
were  not  of  the  quality  which  appellants  now  claim 
were  to  be  delivered.  We  think  there  was  a  total  fail- 
ure to  prove  the  allegation  of  the  declaration  in  this 
regard. 

The  appellants  urge  that  the  judgment  should  be  re- 
versed because  section  61  of  the  Practice  Act,  being 
chapter  110  of  the  Eevised  Statutes,  was  not  complied 
with.    This  section  reads  as  follows : 

"61.  Tbial  by  coukt. — special  finding.  Upon  a 
trial  by  the  court  either  party  may,  within  such  time  as 
the  court  may  require,  submit  to  the  court  written 
propositions  to  be  held  as  law  in  the  decision  of  the 
case,  upon  which  the  court  shall  write  'refused*  or 
'held',  as  he  shall  be  of  opinion  is  the  law,  or  modify 
the  same,  to  which  either  party  may  except  as  to  other 
opinions  of  the  court.  In  any  case  so  tried  the  court 
shall  find  specifically  upon  any  material  question  or 
questions  of  fact,  which  shall  be  submitted  in  writing 
by  either  party  before  the  commencement  of  the  argu- 
ment" 

Certain  written  propositions  were  offered  by  the  ap- 
pellants  and   were  passed  upon  by  the  court  and 
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marked  either  "refused"  or  "held."    No  objection  is 
urged  to  the  courts  action  in  this . respect. 

The  curious  point  is  made  that  because  appellee,  who 
was  the  defendant  below,  did  not  tender  any  proposi- 
tions of  law,  therefore  judgment  could  not  be  rendered 
in  its  favor  and  against  the  plaintiff.  It  is  quite  true 
that  if  the  plaintiff  had  been  successful  in  the  court 
below,  and  the  defendant  had  not  tendered  any  propo- 
sition of  law,  no  questions  of  law  would  have  been  re- 
served for  decision  by  the  court  except  such  as  were 
raised  by  propositions  submitted  by  the  plaintiff,  if 
any,  or  by  demurrer  to  the  evidence  if  one  was  inter- 
posed. Smith  v.  Billings,  169  111.  294.  We  know  of  no 
provision  in  the  statutes  requiring  the  successful  party 
to  submit  propositions  of  law  in  order  to  maintain  his 
judgment,  when  the  correctness  of  it  is  challenged  on 
appeal,  and  the  appellants  have  cited  to  us  no  case 
establishing  such  a  rule, — presumably  because  no  such 
case  is  to  be  found. 

We  find  no  error  in  the  record,  and  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


Edward  Oehler,  Appellant,  v.  Charles  Levy,  Appellee. 

Gen.  No.  16,461. 

1.  Contempt — when  sworn  answer  does  not  require  discharge. 
If  the  contempt  be  civil  in  its  nature  the  sworn  answer  of  the 
respondent,  though  prima  facie  entitling  him  to  a  discharge,  does 
not  require  that  the  court  enter  a  discharge  as  is  the  case  where 
the  contempt  is  criminal  in  character. 

2.  Contempt — when  respondent  not  entitled  to  jury  trial.  In 
a  proceeding  for  contempt  for  the  violation  of  a  remedial  injunction, 
the  defendant  is  not  entitled  as  a  matter  of  right  to  a  trial  by 

Jury. 

3.  Contempt — what  essential  to  infliction  of  punishment.    The 
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court  should  not  exercise  Its  power  and  Impose  a  fine  or  a  sentence 
of  imprisonment  upon  a  respondent  in  a  proceeding  for  violating 
a  remedial  injunction,  unless  satisfied  by  most  convincing  evidence 
of  the  truth  of  the  charge  made. 

Bill  for  Injunction.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  George  A.  Dupuy,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1910.  Affirmed. 
Opinion  filed  March  12,  1912.     Rehearing  denied  March  26,  1912. 

Samuel  B.  King  and  Jule  F.  Brower,  for  appellant. 

Fred  Bernstein  and  Barker,  Church  &  Shepard, 
for  appellee. 

•    Mr.  Justice  Clark  delivered  the  opinion  of  the  court. 

Suit  was  brought  by  the  appellant,  as  complainant, 
against  the  appellee,  as  defendant,  for  an  injunction 
restraining  the  defendant  from  maintaining  or  permit- 
ting to  be  maintained  on  his  property  a  stable  for 
horses,  of  a  character  claimed  to  be  prejudicial  and 
harmful  to  the  complainant.  The  character  of  the  in- 
junction finally  granted  was  set  forth  in  this  court  on 
a  former  appeal.  Oehler  v.  Levy,  139  111.  App.  294. 
The  decision  was  affirmed  by  the  Supreme  Court  in 
Oehler  v.  Levy,  234  111.  595. 

The  decree  enjoined  the  defendant  "from  maintain- 
ing or  permitting  to  be  maintained  upon  his  property, 
a  stable  for  horses  in  such  numbers  or  in  such  a  man- 
ner as  to  produce  noise  sufficient  habitually  to  disturb 
the  sleep  or  comfort  of  the  dwellers  in  the  building 
owned  by  the  appellant  which  immediately  adjoined  ap- 
pellee *s.  building,  or  as  to  produce  odors  or  gases  de- 
leterious to  the  health  or  comfort  of  the  dwellers  of  his 
building  or  so  to  conduct  business  on  defendant's 
premises  as  to  cause  by  the  noise  and  loud  talking 
incident  thereto  habitual  disturbance  to  the  health, 
sleep  or  comfort  of  such  dwellers." 

The  order  which  we  are  asked  to  reverse  was  an  or- 
der discharging  the  rule  which  had  been  entered  upon 
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the  appellant's  (complainant's)  petition,  requiring  the 
appellee  (defendant)  to  show  cause  why  the  defendant 
should  not  be  punished  for  contempt  of  court  for  dis- 
obedience of  the  terms  of  the  final  decree  or  order 
heretofore  referred  to.  There  was  a  hearing  before 
the  chancellor  upon  affidavits,  counter  affidavits,  and 
reply  affidavits. 

It  is  now  insisted  that  the  chancellor  erred  in  de- 
termining that  the  injunctional  order  was  not  shown  to 
have  been  violated  by  the  proof  submitted  to  him.  It 
is  unfortunate  that  the  parties  did  not  avail  themselves 
of  section  86  of  the  Practice  Act  (chapter  110  of  the 
Revised  Statutes),  and  move  the  court  to  exercise  its 
discretion  and  require  evidence  to  be  presented  by  oral 
examination  of  the  witnesses  in  open  court  or  before 
a  master  in  chancery. 

The  nature  of  the  case  is  such  that  it  is  very  difficult 
to  determine  the  rights  of  the  parties  from  affidavits. 
Affidavits  are  ordinarily  prepared  by  the  solicitors, 
and  the  language  used  is  their  language  adopted  by 
the  affiants.  If  the  witnesses  had  been  examined  in 
open  court,  the  court  would  have  been  better  able  to 
determine  their  truthfulness,  or  the  lack  of  it,  by  their 
conduct  and  demeanor  on  the  stand,  by  the  cross-ex- 
amination, etc. 

It  has  been  held  that  proceedings  for  contempt  in 
cases  like  the  one  before  us  are  civil  in  their  nature, 
and  not  criminal  (O'Brien  v.  People,  216  111.  354),  and 
for  that  reason  a  sworn  answer  of  the  defendant  is  not 
sufficient  to  purge  him  of  the  alleged  contempt,  as  is 
the  rule  in  cases  where  the  contempt  charged  is  crim- 
inal in  its  nature.  The  case  cited  is  authority  upon 
the  further  proposition  that  the  constitutional  right 
of  a  trial  by  jury  is  not  violated  in  such  cases. 

It  will  hardly  be  contended,  however,  that  a  proceed- 
ing which  may  result  in  imprisonment  or  the  imposi- 
tion of  a  fine  upon  the  defendant  is  not  in  its  nature 
at  least  quasi  criminal.  In  our  opinion  the  court 
should  not  exercise  its  power  and  impose  a  fine  or  a 
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sentence  of  imprisonment  upon  the  defendant  unless 
satisfied  by  most  convincing  evidence  of  the  truth  of 
the  charge.  In  Powers  v.  People,  114  111.  App.  323, 
it  was  said :  *  '  Even  in  civil  contempts  there  must  be 
an  intention  to  do  wrong  and  a  wilful  refusal  to  com- 
ply with  the  order  of  the  court. ' ' 

The  court  had  before  it  the  verified  petition  of  the 
appellant  together  with  affidavits  from  five  individuals ; 
also  the  verified  answer  of  appellee,  together  with  affi- 
davits of  sixteen  other  persons  in  support  of  his  an- 
swer. The  makers  of  the  affidavits  in  support  of  the 
petition  were  all  tenants  of  the  apartment  building  in 
question,  excepting  one,  and  she  was  the  wife  of  a  ten- 
ant. Two  at  least,  of  the  affidavits  in  support  of  the 
answer  of  appellee  were  made  by  persons  who  were 
or  had  been  occupants  of  the  appellant's  apartment 
house;  the  other  affidavits  were  made  by  persons  liv- 
ing near  that  building.  Several  of  the  affidavits  merely 
relate  to  measurements.  Taking  the  proof  as  a  whole, 
we  are  unable  to  reach  any  other  conclusion  than  did 
the  learned  chancellor  before  whom  the  matter  was 
litigated. 

The  contention  of  the  appellant  is  that  the  business 
itself  is  a  nuisance,  and  that  where  such  an  injunction 
exists  as  that  in  the  present  case,  the  conduct  of  such  a 
business  must  be  regarded  as  contempt  of  the  court 
which  issued  the  injunction.  So  to  hold  would  be,  in 
our  opinion,  to  enlarge  the  scope  of  the  injunctional 
order.  That  order  does  not  prohibit  the  defendant 
from  maintaining  a  stable,  but  merely  from  maintain- 
ing a  stable  for  horses  in  such  numbers  or  in  such  a 
manner  as  to  produce  noise  sufficient  habitually  to  dis- 
turb the  sleep  or  comfort  of  the  dwellers  in  the  build- 
ing owned  by  appellant  (complainant),  or  as  to  pro- 
duce odors  or  gases  deleterious  to  the  health  or  com- 
fort of  such  dwellers  of  the  building,  or  to  conduct  the 
business  in  such  a  manner  as  by  the  noise  and  loud 
talking  incident  thereto  to  cause  habitual  disturbance 
to  the  health,  sleep  or  comfort  of  such  dwellers. 
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The  affidavits  filed  by  appellant  tended  very  strongly 
to  show  that  the  injunctional  9rder  had  been  disobeyed, 
On  the  other  hand,  the  affidavits  filed  by  the  appellee, 
although  in  large  part  necessarily  negative  in  charac- 
ter, to  the  effect  that  affiants  had  not  been  disturbed, 
etc.,  tended  strongly  to  support  the  contention  of  ap- 
pellee that  he  had  remedied  conditions  in  and  about 
his  stable, — had  caused  a  cessation  of  the  noise  and 
loud  talking  which  had  occurred  prior  to  the  filing  of 
the  bill,  etc. 

When  the  case  was  in  the  Supreme  Court  a  cross- 
error  was  assigned  to  the  effect  that  this  court  erred 
in  not  directing  a  decree  enjoining  Levy  from  keeping 
any  horses  in  the  building.  After  stating  that  while 
the  direction  to  the  Superior  Court  by  this  court,  when 
incorporated  in  the  decree,  practically  prohibited  Levy 
from  maintaining  his  stable  upon  the  premises,  theo- 
retically it  does  not,  the  Supreme  Court  used  this  lan- 
guage: "The  Appellate  Court  was  not,  as  it  states  in 
its  opinion,  prepared  to  hold,  as  a  matter  of  law, — 
and  neither  is  this  court, — that  a  stable  may  not  be 
kept  in  a  residence  district  of  a  large  city  in  such  man- 
ner that  it  would  not  be  regarded  as  a  nuisance,  and 
for  that  reason  it  refused  to  direct  the  Superior  Court 
to  enter  a  decree  enjoining  the  appellant  from  keep- 
ing any  horses  in  his  building  or  upon  his  premises. 
In  this  we  think  there  was  no  error. ' 9 

The  chancellor  found  upon  the  evidence  before  him 
that  it  was  possible  for  the  appellee  to  maintain  a 
stable  in  a  manner  not  inhibited  by  the  injunction. 

For  the  reasons  stated  the  order  entered  by  the  Su- 
perior Court  is  affirmed. 

Affirmed. 


46  Appellate  Courts  op  Illinois. 

Lesicki  v.  J.  Burton  Co.,  168  111.  App.  46. 


Joseph  Lesicki,  Plaintiff  in  Error,  t.  J.  Burton 
Company,  Defendant  in  Error. 

Gen.  No.  16,403. 

1.  Master  and  servant — what  essential  to  recover  where  injury 
follmoed  obedience  of  order.  Lack  of  knowledge  of  the  danger  to 
be  encountered  which  resulted  in  the  injury  complained  of  is  es- 
sential to  recover  where  the  servant  was  injured  while  acting  in 
obedience  to  an  order  of  his  master. 

2.  Master  and  servant — what  does  not  render  servant  vice-prin- 
cipal. The  mere  fact  that  a  servant  was  accustomed  to  give  orders 
to  the  men  with  whom  he  labored  does  not  make  him  a  vice- 
principal  in  respect  to  the  common  labor  which  he  and  the  plaint- 
iff  at  the  time  were  engaged  upon. 

Action  in  case  for  personal  injuries.  Error  to  the  Superior  Court 
of  Cook  county;  the  Hon.  Willard  M  McEwen,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1910. 
Affirmed.     Opinion  filed  March  12,  1912. 

David  K.  Tone  and  H.  M.  Ashton,  for  plaintiff  in 
error. 

Bulkley,  Gray  &  More,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error,  an  employe  of  defendant  in  error, 
brought  an  action  on  the  case  for  personal  injury 
caused  by  an  accident  on  a  cotton  carding  machine, 
which  accident  resulted  in  the  loss  of  plaintiff  in  er- 
ror 's  hand.  The  declaration  consisted  of  but  one  count, 
and  averred  that  the  defendant  in  error  was  operating 
in  its  factory  a  certain  carding  machine  used  for  clean- 
ing and  combing  cotton ;  that  the  machine  consisted  of 
a  large  number  of  iron  rollers  with  nails  placed  close 
to  each  other  upon  said  rollers,  and  projecting  above 
the  surface  of  the  rollers;  that  the  rollers  were  so 
placed  and  so  caused  to  revolve  toward  each  other  that 
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the  cotton  would  be  pulled  in  between  the  rollers  and 
cleaned  and  carded;  that  the  power  was  applied  by 
means  of  a  belt  that  was  caused  to  revolve  around  a 
pulley ;  that  there  were  two  pulleys  close  to  each  other, 
one  a  fast  pulley,  which  was  firmly  attached  to  the  rol- 
lers and  the  belt,  when  placed  upon  it,  caused  the  rol- 
lers to  revolve,  and  the  other  pulley  a  loose  one  upon 
which  the  belt  was  shifted  when  defendant  in  error 
desired  to  stop  the  machine.  When  the  machine  was 
to  be  started  again  the  belt  would  be  shifted  from  the 
loose  pulley  to  the  fast  pulley.  The  power  was  com- 
municated from  the  shaft  upon  which  the  fast  pulley 
was  attached,  by  means  of  cog-wheels  placed  on  several 
of  the  rollers.  The  declaration  further  alleged  that 
on  the  11th  of  November,  1907,  a  quantity  of  cotton 
had  become  bunched  between  two  of  the  rollers  so  that 
the  machine  did  not  work  properly ;  that  defendant  in 
error  shifted  the  belt  from  the  fast  to  the  loose  pulley, 
and  in  that  manner  stopped  the  machine ;  that  the  fore- 
man of  the  defendant  in  error  directed  the  plaintiff  in 
error  to  remove  the  cotton  from  the  rollers  with  his 
hands,  and  while  plaintiff  in  error  was  engaged  in  re- 
moving the  cotton  the  defendant  in  error,  through  its 
foreman,  carelessly  and  negligently  shifted  the  belt 
from  the  loose  pulley  to  the  fast  pulley  without  the 
knowledge  of,  and  without  warning  to,  the  plaintiff  in 
error,  and  that  by  means  thereof,  plaintiff  in  error's 
hand  was  caught  between  the  rollers  of  the  machine, 
and  cut  off. 

To  this  declaration  the  defendant  in  error  filed  a 
plea  of  the  general  issue.  A  trial  was  had  before  a 
jury,  resulting  in  a  verdict  and  judgment  for  defend- 
ant in  error,  and  this  writ  of  error  is  prosecuted  for 
the  purpose  of  reversing  the  judgment. 

Plaintiff  in   error   contends   that  the  instructions 

given  by  the  trial  court  numbered  8,  10,  11,  12  and  13, 

on  behalf  or  at  the  request  of  defendant  in  error,  were 

each  erroneously  given,  and  were  responsible  for  the 

verdict  of  not  guilty  rendered  by  the  jury. 
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Instruction  No.  8  was  as  follows : 

"The  court  instructs  the  jury  that  the  negligence 
charged  by  the  plaintiff  against  the  defendant  in  his 
declaration  is  that  the  defendant's  foreman,  not  being 
a  fellow  servant,  directed  the  plaintiff  to  remove  cotton 
from  between  the  rollers  of  the  machine,  said  machine 
having  been  stopped;  and  that  while  plaintiff  was  in 
the  act  of  removing  the  cotton,  the  machine  was  started 
by  the  defendant,  and  plaintiff's  hand  was  pulled  be- 
tween the  rollers.  As  a  matter  of  law  you  are  in- 
structed that  in  order  to  recover  any  damages  in  this 
case  whatsoever  the  plaintiff  must  have  proved  by  a 
preponderance  of  all  the  evidence  in  the  case,  and  un- 
der the  instructions  of  the  court : 

First,  that  defendant  by  its  foreman  who  was  not  a 
fellow  servant  directed  plaintiff  to  remove  cotton  from 
between  the  rollers ; 

Second,  that  at  the  time  of  giving  such  directions, 
the  machine  w^s  stopped; 

Third,  that  while  plaintiff  was  removing  the  cotton 
the  machine  was  suddenly  and  without  warning  started 
by  the  defendant; 

Fourth,  that  plaintiff  was  ignorant  of  the  danger 
and  was  at  the  time  and  just  prior  thereto  in  the  exer- 
cise of  ordinary  care  for  his  own  safety, 

And  unless  the  plaintiff  has  so  proven  all  of  the 
foregoing  propositions,  or,  if  the  plaintiff  has  failed 
to  prove  any  one  of  them,  he  cannot  recover  in  this 
case,  and  your  verdict  should  be  'Not  Guilty.'  " 

The  objection  urged  to  the  above  instruction  is  that 
the  fourth  clause  of  the  instruction  was  erroneous  in 
that  it  required  proof  that  the  plaintiff  was  ignorant 
of  the  danger  at  the  time.  It  is  urged  that  where  a 
servant  was  acting  under  the  imperative  order  of  a 
master,  he  was  not  compelled  to  show  that  he  was 
ignorant  of  the  danger.  It  is  argued  that  on  the  con- 
trary the  rule  is  well  settled  that  where  a  servant  is 
directed  by  his  master  to  do  a  piece  of  work  that  is  at- 
tended with  danger,  the  servant  may  recover,  even 
though  he  knows  that  the  work  is  dangerous,  unless  the 
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danger  is  so  imminent  that  no  man  of  ordinary  pru- 
dence would  incur  it. 

In  Baier  v.  Selke,  211  HI.  512,  Selke  was  working  in 
the  cellar  of  Baier  and  others'  brewery,  and  was  di- 
rected by  the  foreman  of  Baier  to  clean  out  a  rice  tub. 
The  clutch  connecting  the  rice  tub  shaft  with  the  main 
shaft  was  not  disconnected  as  it  ought  to  have  been 
to  make  the  work  safe.  While  Selke  was  working  at 
the  rice  tub  Weber,  the  foreman,  threw  in  a  clutch 
which  connected  the  main  shaft  with  the  engine,  and 
the  shaft  in  the  rice  tub  not  being  disconnected  from 
the  main  shaft,  it  began  to  revolve  and  Selke  was  in- 
jured. The  evidence  in  that  case  showed  that  Selke 
went  to  the  tub  and  commenced  to  clean  it  outside  the 
door  and  Weber,  who  was  present,  said,  " Don't  make 
hocus  pocus  outside ;  go  right  in,  everything  is  ready ; ' ' 
the  plaintiff  looked  in,  and  Weber  said,  "Just  go  in, 
that  don't  bite  you,  the  machinery,  don't  start  up 
there ; ' '  that  Weber  said  everything  is  all  right  in  the 
rice  tub  and  the  plaintiff  went  in  and  commenced  to 
clean  inside  of  the  tub,  and  the  machinery  was  after- 
wards started.  At  page  515  of  the  opinion  the  court, 
through  Mr.  Justice  Cartwright,  said,  "If  Weber 
(foreman)  ordered  the  plaintiff  into  the  rice  tub  with 
assurance  of  safety,  when  the  shaft  was  not  discon- 
nected and  the  machinery  was  liable  to  be  started  with 
a  certainty  of  injuring  the  plaintiff,  the  defendants 
would  be  responsible  for  the  consequence,  provided  the 
plaintiff  was  ignorant  of  the  danger  and  was  himself 
in  the  exercise  of  ordinary  care."  See  also  Republic 
Iron  &  S.  Co.  v.  Lee,  227  111.  246;  E.  J.  &  E.  By.  Co.  v. 
Myers,  226  id.  358. 

Under  the  authority  of  these  cases  we  think  the  ob- 
jections urged  to  the  instructions  are  not  well  founded. 
The  facts  in  that  case  are  not  distinguishable  in  point 
of  principle  from  the  facts  shown  in  evidence  in  this 
case,  and  the  rule  of  law  applied  to  the  facts  in  Baier 
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v.  Selke,  we  think  was  properly  applied  to  the  facts  in 
the  case  under  consideration. 

Instructions  10,  11,  12  and  13  relate  to  the  law  of 
fellow  servants,  and  what  facts  and  circumstances  are 
to  be  considered  in  determining  that  question.  The 
criticism  of  these  instructions  made  by  the  plaintiff  in 
error  is  that  they  should  not  have  been  given  because 
the  question  of  fellow  servant  was  not  in  the  case. 
They  urge  in  their  brief,  "to  sum  up  the  situation  no 
question  of  fellow  servant  was  involved  in  this  case." 
Referring  to  the  declaration  we  find  there  alleged, 
"that  plaintiff  was  directed  by  a  foreman  of  the  de- 
fendant, said  foreman  being  a  vice-principal  of  the 
defendant,  and  not  a  fellow  servant  of  the  plaintiff, 
to  remove  the  cotton,"  etc.  The  evidence  tended  to 
show,  and  may  be  said  to  be  undisputed,  that  the  per- 
son for  whose  act  the  defendant  in  error  was  sought 
to  be  held  liable  in  the  action  was  one  of  four  workmen 
who  labored  for  the  same  employer  in  the  same  room 
around  the  same  machines,  and  at  the  same  kind  of 
work.  There  was  abundant  evidence  in  the  case  that 
the  plaintiff  in  error,  at  the  time  of  the  accident,  and 
Code,  the  alleged  foreman,  were  engaged  in  the  com- 
mon labor  of  putting  the  machine  in  which  the  plaintiff 
in  error  was  injured,  and  which  he  was  operating,  in 
running  order.  A  wheel  had  fallen  off  the  machine  and 
plaintiff  in  error  had  stopped  and  re-started  the  ma- 
chine several  times  in  attempting  to  replace  the  wheel 
upon  the  axle,  and  while  doing  so  he  was  joined  by 
Code,  who  then  took  a  hand  in  the  work.  This  appears 
to  be  the  evidence  of  the  plaintiff  in  error.  It  appears 
from  the  evidence  that  both  of  the  two  elements  which 
enter  into  the  fellow  servant  question,  namely,  habitual 
association  and  the  direct  co-operation  in  the  partic- 
ular business  in  hand,  existed.  The  mere  fact  that 
Code  was  accustomed  to  give  orders  to  the  men  with 
whom  he  labored,  as  shown  by  the  evidence,  would  not 
make  him  vice-principal  in  respect  to  the  common  labor 
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which  he  and  the  plaintiff  in  error  at  the  time  were 
engaged  upon.  Chenoweth  v.  Burr,  242  111.  312 ;  Baier 
v.  Selke,  supra. 

It  appears,  therefore,  both  from  the  averments  in 
the  declaration  and  the  evidence  offered  on  the  trial 
that  the  question  of  fellow  servant  was  involved  in 
the  case,  and  instructions  relating  to  that  question 
were  not  objectionable  provided  they  stated  the  law 
correctly.  We  do  not  find  in  the  errors  assigned  and 
in  the  brief  of  plaintiff  in  error  any  specific  objections 
to  the  instructions  given  on  the  fellow  servant  ques- 
tion, or  that  they  stated  incorrectly  the  law  which  they 
assumed  to  state.  The  objections  made  relate  to  the 
application  of  the  law  given  in  these  instructions  to 
the  allegations  of  the  declaration  and  the  facts  in  issue 
in  the  case. 

We  think  there  was  evidence  in  the  record  tending 
to  show  that  Code  at  the  time  the  injury  was  inflicted 
was  acting  as  the  fellow  servant  of  plaintiff  in  error, 
engaged  in  work  upon  the  same  machine. 

It  is  also  urged  that  the  weight  of  the  evidence  in 
this  case  was  clearly  with  the  plaintiff  in  error,  and 
that  the  judgment  of  the  court  below  should  be  re- 
versed as  manifestly  contrary  to  the  weight  of  the  evi- 
dence. Upon  a  careful  consideration  of  the  evidence 
we  are  of  the  opinion  that  it  supports  the  verdict,  and 
we  cannot  interfere  with  or  set  it  aside  upon  the  ground 
that  it  is  manifestly  against  the  weight  of  the  evidence. 

We  think  the  trial  court  did  not  err  in  its  instruc- 
tions, and  that  the  judgment  should  be  affirmed.  It  is 
accordingly  affirmed. 

Affirmed. 
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Mary  Schweer,  Appellee,  y.  City  of  Chicago  Heights, 

Appellant. 

Gen.  No.  16,467. 

Notices — when  of  injuries  received  upon  sidewalk  sufficient.  Such 
a  notice  if  signed  by  the  attorney  of  the  party  claiming  to  have 
been  injured  is  sufficient  to  satisfy  the  statute.  Held,  further  in 
this  case,  that  the  notice  in  question  otherwise  complied  with  the 
provisions  of  the  statute. 

Trespass  on  the  case.  Appeal  from  the  City  Court  of  Chicago 
Heights;  the  Hon.  Homes  Abbott,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1910.  Affirmed. 
Opinion  filed  March  12,  1912. 

George  A.  Bbinkman,  for  appellant. 
Lindhout  &  Lindhout,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

This  appeal  is  prosecuted  from  a  judgment  for  $750, 
recovered  by  Mary  Schweer  against  the  City  of  Chi- 
cago Heights,  in  the  City  Court  of  Chicago  Heights. 
The  action  is  trespass  on  the  case  for  injuries  which 
Mrs.  Schweer  sustained  because  of  the  negligence  of 
the  City  of  Chicago  Heights,  in  maintaining  a  defect- 
ive sidewalk  on  the  east  side  of  Union  street,  about 
fifty  feet  south  of  15th  street  in  that  city. 

The  evidence .  shows  that  the  plaintiff  below,  appel- 
lee, stepped  into  a  hole  in  the  sidewalk  and  broke  both 
bones,  the  tibia  and  fibia,  in  the  lower  third  of  her 
right  leg.  The  particular  sidewalk  where  the  accident 
happened  was  and  had  been  for  sometime  in  a  state  of 
disrepair,  and  for  the  purpose  of  making  a  cement 
sidewalk  in  place  of  the  board  sidewalk  on  which  the 
plaintiff  was  injured,  some  portions  of  the  walk  had 
been  torn  up  and  taken  away.    In  some  places  the  ce- 
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ment  sidewalk  was  already  in  place,  in  other  places 
there  was  a  cinder  walk,  and  in  still  other  places  a  mud 
walk. 

The  principal  ground  urged  for  a  reversal  of  the 
judgment  is  based  upon  the  notice  set  forth  in  the 
plaintiff's  declaration  and  offered  in  evidence  in  the 
case.  That  notice  was  addressed  to  the  city  attorney 
by  name,  and  to  the  city  clerk  by  name  of  the  City  of 
Chicago  Heights,  and  read  as  follows : 

"You  are  hereby  notified  that  on  April  9,  1909,  at 
about  10  o'clock  a.  m.,  Mrs.  Mary  Schweer  of  1419 
Parnell  avenue  in  the  City  of  Chicago  Heights  received 
a  broken  limb  and  other  injuries  through  getting 
caught  in  a  defective  sidewalk  on  the  east  side  of 
Union  street,  and  at  a  point  about  50  feet  south  from 
the  intersection  of  15th  street  and  Union  street,  in  the 
City  of  Chicago  Heights,  Cook  County,  in  the  State  of 
Illinois. 

The  name  of  the  attending  physician  is  Dr.  F.  A. 
Walls,  with  offices  above  Bradley's  drug  store  on  the 
corner  of  Illinois  street  and  West  End  avenue,  in  the 
City  of  Chicago  Heights,  Illinois.' ' 

The  notice  was  signed  by  the  attorneys  for  Mrs. 
Mary  Schweer  and  was  endorsed  as  received  and  filed 
on  the  16th  day  of  June,  1909,  by  George  A.  Brink- 
man,  city  attorney,  and  by  W.  E.  Lennertz,  city  clerk. 

The  objections  to  the  notice  urged  are,  "first,  that 
the  notice  does  not  show  to  whom  the  cause  of  action 
accrued;  second,  from  the  notice  it  cannot  be  ascer- 
tained who  contemplates  bringing  the  suit ;  and,  third, 
it  not  appearing  to  whom  the  cause  of  action  accrued, 
and  who  contemplates  bringing  the  suit,  therefore  the 
notice  should  not  be  signed  by  attorneys  for  Mary 
Schweer ;  fourth,  the  notice  cannot  be  sustained  except 
by  extrinsic  evidence  to  establish  the  fact  whether 
Mary  Schweer  was  living,  and  if  she  were  not  living 
the  notice  could  not  be  signed  by  her  attorneys,  at  any 
rate,  it  could  only  be  held  good  after  construction; 
fifth,  the  address  of  the  attending  physician  is  not 
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given;  sixth,  the  notice  does  not  state  that  Dr.  F.  A. 
Walls  was  her  attending  physician,  nor  does  it  state 
that  said  doctor  attended  her  for  the  injury  she  claims 
to  have  received ;  and,  seventh,  the  notice  was  not  prop- 
erly proven,  nor  admitted  in  evidence,  so  far  as  the 
record  is  concerned." 

In  our  opinion,  none  of  the  objections  to  the  notice 
is  well  taken.  The  notice  was  sufficient  and  was  prop- 
erly admitted  in  evidence. 

It  was  urged  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  taking  the  route  which  she  did 
in  going  to  her  home;  that  instead  of  going  down 
Union  street  she  should  have  gone  east  on  16th  street 
to  Wallace  street,  where  the  sidewalks  were  in  a  good 
state  of  repair ;  and  that  in  choosing  the  route  that  she 
took  she  was  guilty  of  contributory  negligence.  The 
jury  found  against  the  appellant  on  the  question  of 
contributory  negligence,  and  we  think  properly  under 
the  evidence. 

It  is  urged  that  the  court  below  erroneously  refused 
three,  instructions  offered  on  behalf  of  the  defendant 
on  the  question  of  whether  there  was  or  was  not  a 
better  route.  We  think  the  court  did  not  err  in  refus- 
ing the  instructions. 

Error  is  also  urged  in  that  the  court  refused  several 
instructions  requested  by  the  appellant.  We  have 
carefully  examined  the  instructions  given  as  well  as 
the  instructions  refused,  and  in  each  case  we  think 
that  the  refused  instructions  were  sufficiently  covered 
by  the  instructions  given  by  the  court. 

There  is  no  substantial  controversy  in  the  evidence 
as  to  the  condition  of  the  walk  at  and  prior  to  the 
time  of  the  injury,  at  the  place  where  the  plaintiff  was 
injured,  or,  as  to  the  injury  received.  The  evidence 
tends  to  show  without  substantial  dispute  that  the  side- 
walk had  been  defective  for  a  long  time,  and  that  the 
appellant  had  notice  of  the  defect,  and  that  the  appel- 
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lant  was  guilty  of  negligence  in  maintaining  the  side- 
walk in  the  condition  that  the  proof  showed. 

We  find  no  substantial  or  reversible  error  in  the 
record,  and  the  judgment  is  affirmed. 

Affirmed. 


Bart  Horan,  Defendant  in  Error,  y.  Cooke  Brewing 

Company  et  al. 

Cooke  Brewing  Company,  Plaintiff  in  Error. 

Gen.  No.  16,254. 

■ 

Writs  op  error — when  dismissal  will  be  ordered.  Where  one  de- 
fendant sues  out  a  writ  of  error  and  makes  the  plaintiff  below 
the  only  defendant  in  error  and  takes  no  steps  whatever  to  sum- 
mon or  sever  his  co-defendants  in  the  cause,  a  dismissal  of  the 
writ  will  be  ordered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  C. 
Scovel,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.    Dismissed.    Opinion  filed  March  13,  1912. 

E.  F.  Mastebson,  for  plaintiff  in  error. 
Cabl  A.  Ross,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Bart  Horan,  a  minor,  by  Katherine  Horan,  his  next 
friend,  in  an  action  to  recover  for  injury  to  his  means 
of  support,  brought  under  section  9  of  the  act  entitled 
Dram-Shops,  recovered  a  verdict  and  judgment  for 
$1,000  in  the  Municipal  Court  against  John  Flynn, 
William  Duggan,  Michael  P.  Duggan  and  the  Cooke 
Brewing  Company,  a  corporation.  The  Cooke  Brew- 
ing Company  alone  sues  out  this  writ  of  error  wherein 
it  makes  the  plaintiff  below  the  only  defendant  in  er- 
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ror,  and  no  steps  whatever  have  been  taken  to  sum- 
mons and  sever  the  other  defendants  in  the  court  be- 
low. In  such  state  of  the  record  this  writ  of  error 
must  be,  and  accordingly  is,  dismissed.  Mclntyre  v. 
Sholty,  139  111.  171;  Bellinger  v.  Barnes,  221  111.  240; 
Wuerzburger  v.  Wuerzburger,  221  111.  277. 

Writ  of  error  dismissed. 


Trout  Auto  Livery  Company,  Defendant  in  Error,  v. 
The  People's  Gas  Light  &  Coke  Company,  Plaintiff 
in  Error. 

Gen.  No.  16,270. 

1.  Automobiles — what  not  essential  to  exercise  of  ordinary  care. 
In  order  that  the  driver  of  an  automobile  shall  be  in  the  exercise  of 
ordinary  care  it  is  not  essential  that  he  anticipate  that  the  driver 
of  another  automobile  with  whom  he  comes  in  collision  will  vio- 
late the  law  of  the  road  by  driving  on  the  wrong  side  of  the 
street.  . 

2.  Automobiles — who  liable  for  acts  of  driver.  A  person  put 
in  charge  of  an  automobile  to  try  it  out  for  another  who  is  sub- 
ject to  the  direction  and  control  of  such  other,  is  his  agent  and 
servant  no  matter  how  many  other  employments  he  may  then  have 
had  with  others. 

3.  Damages — when  loss  of  profits  may  be  shown.  In  the  case 
of  injury  to  an  automobile,  where  no  rental  value  can  be  definitely 
established  it  is  proper  to  award  loss  of  profits  where  they  can  be 
clearly  and  certainly  established. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzix 
CLELAin),  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  13,  1912. 

Seaes,  Meagheb  &  Whitney,  for  plaintiffs  in  error ; 
James  F.  Meagheb,  Edwin  Hedbick,  Jb.,  and  Fbed- 
ebick  A.  Fbeeabk,  of  counsel. 

Walteb  J.  Milleb,  for  defendant  in  error. 
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Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

In  a  trial  without  a  jury  Trout  Auto  Livery  Com- 
pany recovered  judgment  in  the  sum  of  $385  against 
The  Peoples  Gas  Light  &  Coke  Company,  plaintiff  in 
error.  Defendant  in  error's  claim  is  for  damages 
sustained,  January  20,  1909,  to  its  automobile,  and  for 
loss  of  sixteen  days'  use  of  the  same,  by  reason  of  a 
collision  with  plaintiff  in  error's  automobile  at  the 
crossing  of  Jackson  boulevard  and  Homan  avenue, 
Chicago. 

It  is  strenuously  insisted  by  plaintiff  in  error  that 
the  evidence  does  not  support  the  judgment.  The 
testimony  for  the  defendant  in  error  tended  to  show 
that  its  automobile,  which  will  be  referred  to  in  this 
opinion  as  the  taxicab,  while  being  driven  southward 
on  the  west  or  right  side  of  Homan  avenue  and  across 
Jackson  boulevard  by  its  chauffeur,  Eobert  A.  Forres- 
ter, at  from  ten  to  fifteen  miles  per  hour,  was  violently 
struck  and  damaged  by  plaintiff  in  error's  machine, 
hereinafter  designated  as  the  automobile,  while  being 
driven  westerly  over  the  same  crossing  on  the  south 
or  left  side  of  Jackson  Boulevard  at  a  speed  of  about 
twenty  miles  per  hour,  and  that  the  collision  occurred 
within  about  ten  feet  of  the  line  of  the  south  curb  of 
Jackson  boulevard.  The  testimony  for  the  plaintiff 
in  error  tended  to  prove  that  the  automobile  was 
being  driven  westward  on  the  north  or  right  side  of 
Jackson  boulevard  about  five  feet  south  of  the  north 
curb  and  collided  with  the  taxicab  on  a  line  about 
five  feet  south  of  the  north  curb  of  the  boulevard  and 
about  ten  feet  east  of  the  line  of  the  west  curb  of 
Homan  avenue;  that  at  the  time  of  the  collision  the 
automobile  was  running  at  a  speed  of  less  than  eight 
miles  an  hour,  while  the  taxicab  was  running  fifteen 
or  twenty  miles  an  hour,  and  had  not  sounded  a  horn 
or  other  signal  while  approaching  the  boulevard ;  and 
that  the  driver  of  the  automobile  threw  out  the  clutch 
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and  put  on  tine  brakes  and  did  everything  he  could  to 
avoid  a  collision  after  he  saw  the  taxicab.  Mr.  Ely, 
the  driver  of  the  automobile,  testified  that  when  he 
first  saw  the  taxicab  he  was  about  ten  feet  east  of  the 
east  line  of  the  avenue  and  driving  at  the  rate  of  eight 
or  nine  miles  an  hour,  and  that  at  that  time  the  taxicab 
was  about  as  far  north  of  the  boulevard  as  he  could 
see  up  the  avenue  from  his  position,  running  about 
twenty  miles  an  hour.  He  also  testified  that  at  the 
moment  of  the  collision  his  car  was  traveling  about 
two  miles  per  hour,  and  that  his  machine  stopped 
dead  still  when  it  struck  the  taxicab,  and  that  after 
waiting  a  short  time  he  moved  his  machine  forty  to 
sixty  feet  westerly  off  the  crossing  and  then  stopped 
to  see  what  had  happened  to  the  taxicab.  He  is  cor- 
roborated by  the  testimony  of  two  witnesses  riding  in 
his  car  at  that  time,  the  superintendent  of  the  pur- 
chasing department,  and  a  clerk,  of  the  plaintiff  in 
error.  They  were  contradicted  in  these  matters  by 
Mr.  Forrester  and  a  policeman  who  testified  that  the 
automobile  was  driven  by  its  own  momentum  twenty- 
five  to  forty  feet  after  colliding  with  the  taxicab.  The 
physical  facts  also  seem  to  corroborate  plaintiff  in 
error's  witnesses.  The  taxicab  was  very  much  bat- 
tered up  generally,  the  rear  axle  was  broken,  the  rear 
left  wheel  dished,  and  the  running  board,  one  rear  light, 
and  the  rear  fender  were  so  badly  damaged  that  it 
required  an  expense  of  $225  to  repair  the  machine. 
All  the  witnesses  agree  that  the  taxicab  skidded  to 
the  curb  stone  at  the  southwest  corner  of  the  crossing 
sidewise  and  turned  over  with  its  right  side  on  the 
curb  there.  It  is  also  undisputed  that  the  left  front 
side  of  the  automobile  struck  the  left  rear  wheel  of 
the  taxicab,  just  touching  the  taxicab  as  some  of  the 
witnesses  put  it.  It  is  almost  inconceivable  that  such 
a  collision,  as  described  by  plaintiff  in  error's  wit- 
nesses, could  have  taken  place  on  the  north  side  of 
Jackson  boulevard,  said  to  be  about  eighty  feet  wide, 
and  have  driven  the  taxicab  so  far  and  have  done  so 
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much  damage,  with  the  automobile  traveling  at  the 
rate  of  only  two  miles  an  hour.  The  expert  evidence 
shows  that  an  automobile  of  the  kind  in  question, 
when  moving  at  a  speed  of  eight  or  nine  miles  an  hour, 
can  be  stopped  within  the  distance  of  eight  or  ten  feet. 
The  court  was  warranted  in  finding  that  plaintiff  in 
error's  witnesses  were  mistaken  as  to  their  position 
and  speed  at  and  after  the  time  when  they  first  dis- 
covered the  taxicab,  and  that  they  must  have  been 
traveling  on  the  left  or  south  side  of  the  boulevard 
at  a  high  rate  of  speed.  These  are  the  most  important 
facts  to  be  determined  in  the  case  in  solving  the  ques- 
tion of  the  contributory  negligence  of  the  respective 
chauffeurs.  To  be  in  the  exercise  of  ordinary  care 
the  law  did  not  require  Forrester  to  anticipate  that 
Ely,  the  chauffeur  on  the  automobile,  would  violate 
the  law  of  the  road  by  driving  his  machine  on  the  left 
side  of  the  street.  This  may  account  in  a  great  degree 
for  the  failure  of  Forrester  to  see  the  automobile, 
when  he  looked  to  see  if  the  way  was  clear,  as  he 
claimed.  Seeing  no  automobile  or  other  vehicle  on 
the  right  side  of  the  boulevard  coming  in  his  direction 
he  was  warranted  in  assuming  that  there  would  be 
none  on  the  other  side,  for  the  law  of  the  road,  "keep 
to  the  right,"  is  one  of  the  oldest  and  best  known  laws 
of  the  road  or  the  street.  While  the  evidence  bearing 
on  the  question  of  the  contributory  negligence  of  the 
chauffeur  of  the  taxicab  was  a  close  question,  yet,  we 
do  not  think  we  are  warranted  in  reversing  the  finding 
of  the  court  on  that  ground,  and  certainly  not  on  the 
question  of  plaintiff  in  error's  negligence. 

The  evidence  in  this  case  clearly  established  the 
fact  that  plaintiff  in  error  was  the  owner  of  the  auto- 
mobile, and  this  is  not  disputed.  Ely,  the  driver  of 
the  automobile,  testified:  "The  Peoples  Gas  Light 
and  Coke  Company  turned  this  automobile  over  to 
me.  Mr.  Mayer,  the  purchasing  agent  for  the  Gas 
Company,  is  the  one  who  turned  the  car  over.    I  think 
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he  thought  it  would  be  a  good  way  to  try  it  out  and 
see  whether  it  was  a  good  thing.  I  had  been  operating 
the  car  for  them  since  the  middle  of  the  summer  and 
had  run  about  six  thousand  miles  before  this  time." 
Mr.  Mayer  and  another  employe  of  plaintiff  in  error 
and  Mr.  Ely  were  the  only  occupants  of  the  automobile 
when  the  collision  occurred.  This  evidence  is  suffi- 
cient to  prove  that  Ely  was  running  the  car  by  author- 
ity of  the  plaintiff  in  error,  and  for  the  purpose  of 
trying  or  testing  it.  It  makes  a  prima  facie  case, 
which  was  not  rebutted.  Hiroux  v.  Baum,  19  L.  E.  A. 
(N.  S.)  332.  The  fact  that  Ely  was  employed  by  some 
other  person  to  erect  a  building  for  plaintiff  in  error 
does  not  rebut  the  prima  facie  case.  The  real  question 
is  for  whom  was  he  running  the  machine  and  who  had 
the  control  of  the  machine  and  the  chauffeur  as  to  the 
running  of  the  machine.  If  he  was  put  in  charge  of 
the  machine  to  try  it  out  for  plaintiff  in  error,  and 
was  subject  to  their  direction  and  control  in  the  use 
thereof,  he  was  their  agent  and  servant  as  to  the 
machine,  no  matter  how  many  other  employments  he 
then  had  with  others. 

On  the  question  of  damages  it  is  conceded  that  if 
the  defendant  in  error  can  recover  at  all,  that  it  should 
be  allowed  $225  for  damages  to  the  machine,  the  actual 
cost  of  repairing  it.  The  item  of  $160  for  loss  of  the 
use  of  the  machine  is  the  item  of  damages  of  which 
plaintiff  in  error  complains.  The  objection  to  this 
amount  is  urged  upon  the  ground  that  the  value  of  its 
use  was  established  by  proving  the  average  earnings 
of  such  a  machine  per  day,  less  the  expenses  of  run- 
ning the  same.  Both  parties  and  the  court  were  of 
one  mind  that  the  reasonable  rental  value  of  the  taxi- 
cab  was  the  proper  measure  of  damages  for  loss  of  its 
use.  But  it  was  proved  on  the  trial  that  there  were 
no  taxicabs  in  Chicago  for  sale  or  rent  and  that  only 
one  other  firm  at  that  time  in  Chicago  had  them  for 
use,  and  it  was  a  competitor  of  defendant  in  error. 
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In  other  words,  no  taxicabs  were  being  rented,  and 
there  were  none  for  rent.  The  method  adopted  was 
one  way  of  proving  what  the  probable  rental  value 
would  be,  if  taxicabs  were  put  upon  the  market  for 
rent.  The  evidence  was  proper  evidence  bearing  on 
the  worth  of  the  taxicab's  use,  and  it  was  proper  to 
consider  it.  In  such  case  where  no  rental  value  can 
be  definitely  established  it  is  proper  to  award  loss  of 
profits  of  the  business  in  question,  where  they  can  be 
clearly  and  certainly  established.  St.  L.,  etc.,  Ey.  Co. 
v.  Capps,  72  111.  188 ;  Shelbyville,  etc.,  Ey.  Co.  v.  Lew- 
ark,  4  Ind.  471. 

The  defendant  in  error  lost  the  use  of  its  machine 
for  sixteen  days,  and  the  evidence  tended  to  establish 
that  the  average  of  the  net  earnings  of  a  taxicab  per 
day  at  that  time  was  about  twelve  to  fifteen  dollars, 
and  that  defendant  in  error  was  receiving  about  four 
or  five  applications  per  day  for  taxicabs  that  it  could 
not  supply.  In  the  absence  of  evidence  to  rebut  this 
showing,  the  damages  are  not  excessive. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Abraham  Rosin,  Defendant  in  Error,  y.  Sam  Freed, 

Plaintiff  in  Error. 

Gen.  No.  16,283. 

Appeals  and  errors — when  erroneous  exclusion  of  evidence  will 
not  reverse.  The  sustaining  of  objections  to  proper  questions  will 
not  reverse  If  the  evidence  sought  to  be  adduced  was  fully  brought 
out  In  response  to  other  questions  which  were  fully  answered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  N. 
Goodnow,  Judge,  presiding.  •  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  13,  1912. 

P.  F,  Mubbay,  for  plaintiff  in  error. 
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Bbown  &  Navigato,  for  defendant  in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Abraham  Bo  sin,  defendant  in  error,  alleged  in  his 
statement  of  claim  in  the  Municipal  Court  that  Sam 
Freed  agreed  to  pay  him  the  sum  of  eighteen  dollars 
per  week  to  work  for  him  as  a  jeweler  for  a  time  ex- 
tending to  and  beyond  May  1,  1909,  and  on  December 
26, 1908,  wrongfully  discharged  him  from  said  employ- 
ment, and  that  thereafter  until  this  suit  was  brought 
plaintiff  remained  out  of  employment.  He  claims 
$150  as  damages  therefor  and  $50  for  extra  time  em- 
ployed the  week  immediately  preceding  Christmas, 
1908.  The  judgment  in  the  court  below  in  this,  the 
second  jury  trial,  was  in  favor  of  Rosin  for  $160, 
and  Freed  prosecutes  this  writ  of  error  to  review  the 
record  thereof. 

The  only  errors  complained  of  by  the  plaintiff  in 
error  are  two  rulings  of  the  court  in  excluding  cer- 
tain evidence  offered  by  him  in  the  trial  court. 

Plaintiff  in  error,  after  being  cross-examined  by 
defendant  in  error  under  Section  33  of  the  Municipal 
Court  Act,  was  asked  by  his  own  counsel  to  state 
why  he  discharged  defendant  in  error  from  his  em- 
ployment. The  same  question  was  asked  plaintiff  in 
error  by  his  counsel  when  examined  in  chief  in  his 
own  behalf,  but  at  each  time  the  court  ruled  that  the 
evidence  was  improper.  What  Freed  would  have 
stated,  or  what  his  counsel  expected  him  to  state,  in 
answer  to  those  questions,  was  not  explained  to  the 
court.  It  does  appear,  however,  very  clearly  from  the 
evidence  that  the  defense,  and  the  only  defense,  of- 
fered by  plaintiff  in  error  as  the  ground  for  such  dis- 
charge, was  that  Freed  was  missing  goods  from  his 
store,  and  that  Rosin,  in  his  judgment,  was  the  thief. 
He  had  Rosin  arrested  upon  a  state's  warrant  upon 
his  own  complaint,  and  the  evidence  bearing  upon  the 
charge  of  theft  was  fully  gone  into  in  this  case,  and  the 
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jury  was  thereby  fully  and  completely  informed  of  the 
reason  for  the  discharge.  The  jury  would  not  have 
been  any  more  informed  of  the  reason  for  the  dis- 
charge had  Freed  been  allowed  to  so  state  in  positive 
words,  unless  he  should  have  given  a  different  ground 
therefor  than  stealing,  the  only  one  upon  which  evi- 
dence was  offered.  Eosin  was  also  asked  in  cross- 
examination  what  took  place  at  the  time  he  was  dis- 
charged, and  the  court  ruled  it  improper  as  cross- 
examination.  This  was  error,  because  it  was  proper 
on  the  question  of  whether  or  not  he  was  discharged 
at  all.  However,  everything  that  took  place,  that  is, 
all  that  was  said  and  done  by  both  parties  at  that 
time,  was  fully  brought  out  in  the  other  evidence,  and 
there  is  no  dispute  as  to  what  did  take  place  at  that 
time.  Freed  positively  admitted  that  he  discharged 
defendant  in  error,  and  sought  to  justify  his  act  by 
proving  that  Eosin  was  stealing  his  goods.  Plaintiff 
in  error  was  not  prejudiced  by  the  rulings  against 
him,  and  if  it  be  conceded  that  both  rulings  of  the 
court  are  erroneous,  he  was  not  prejudiced  thereby, 
as  the  rulings  were  on  evidence  bearing  upon  facts 
that  were  well  proved  by  the  other  evidence  and  not 
contested.  Ill  is  not  urged  that  the  verdict  is  not 
supported  by  the  evidence,  and  an  examination  of  the 
evidence  shows  that  the  verdict  is  so  supported. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 
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The  Neville  Illuminating  Sign  Company,  Defendant 
in  Error,  v.  A.  A.  Campbell  et  al. 
A.  A.  Campbell,  Plaintiff  in  Error. 

Gen.  No.  16,288. 

Contbacts — when  full  performance  excused.  Held,  In  this  case, 
that  the  failure  of  the  defendant  to  perform  its  obligation  to  pay 
city  inspection  fees,  put  it  out  of  the  plaintiff's  power  to  connect 
an  electric  sign  which  it  had  agreed  to  construct  and  put  in  opera- 
tion without  violating  an  ordinance  and  incurring  a  penalty  and 
that  the  plaintiff  notwithstanding  its  failure  fully  to  perform  was 
entitled  to  recover  the  contract  price. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzts 
Clelaxd,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Affirmed.  Opinion  filed  March  13, 
1912. 

Eobert  D.  Mblick,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  by  A.  A.  Campbell 
to  reverse  a  judgment  of  the  Municipal  Court  against 
him  of  sixty  dollars  for  an  alleged  breach  of  his  con- 
tract with  defendant  in  error  for  the  erection  of  an 
electric  sign  at  10  Sherman  street,  Chicago.  The  trial 
was  had  before  the  court  without  a  jury. 

The  contract  price  of  the  sign  was  seventy  dollars, 
ten  dollars  to  be  paid  when  the  sign  was  hung  in 
working  order  and  the  balance  to  be  paid  in  six 
monthly  payments,  beginning  with  June  6,  1909.  The 
contract  further  provided  that  in  default  of  any  pay- 
ment that  all  of  the  remaining  installments  should  at 
once  become  due  and  payable.  It  was  further  agreed 
that  in  case  of  default  or  failure  to  pay  the  full  pur- 
chase price  or  any  payments  thereon,  that  plaintiff 
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in  error  would  pay  for  the  use  of  the  sign  while  in 
his  possession  ten  dollars  per  month,  and  that  the 
written  contract  signed  by  the  parties  contained  all 
agreements  between  them. 

The  evidence  showed  that  defendant  in  error  hung 
the  sign  and  connected  the  same  with  the  electric 
current  in  May  or  June,  1909,  and  that  the  first  in- 
stallment  of  ten  dollars  was  paid  by  plaintiff  in  error, 
May  22,  1909,  and  that  the  remainder  of  the  contract 
price  was  due  under  the  contract  by  reason  of  his 
default  in  further  payments  as  they  came  due.  The 
ordinances  of  the  city  of  Chicago,  introduced  in  evi- 
dence, provide  that  the  owner  of  such  a  sign  shall 
pay  for  the  use  of  the  city  an  annual  inspection  fee, 
and  that  after  a  permit  to  erect  such  a  sign  has  been 
issued  and  the  sign  erected  under  such  permit,  the 
applicant  shall  forthwith  notify  the  city  electrician, 
who  shall  cause  an  inspection  of  the  same,  and  if  found 
erected  in  accordance  with  the  ordinance,  such  ap- 
plicant shall  be  authorized  in  writing  to  operate  and 
maintain  the  sign  for  one  year.  The  ordinance  also 
provides  heavy  penalties  against  any  person  or  cor- 
poration who  shall  erect  or  maintain  an  electric  sign 
or  use  any  electric  current  in  any  sign  in  violation 
of  the  ordinance.  Defendant  in  error  caused  such 
permit  to  erect  said  sign  to  be  issued  May  10,  1909, 
to  plaintiff  in  error  and  guaranteed  the  payment  of 
the  fees  therefor.  The  Edison  Company  disconnected 
the  sign  of  plaintiff  in  error  from  the  electric  current, 
presumably  because  the  inspection  fees  were  not  paid 
and  permit  to  operate  the  same  obtained. 

Plaintiff  in  error  contends  that  the  defendant  in 
error  failed  to  perform  its  contract  with  him  because 
it  failed  to  pay  the  inspection  fees  and  to  obtain  a 
permit  to  plaintiff  in  error  to  maintain  and  operate 
the  sign,  and  because  the  sign  was  not  connected  with 
his  meter. 

The  answer  to  this  contention  is  that  the  written 
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contract  does  not  obligate  defendant  in  error  to  ob- 
tain the  permit  to  operate  the  sign  and  to  pay  for 
the  inspection  fees.  Guaranteeing  to  the  city  the 
payment  of  such  fees  did  not  create  an  obligation 
upon  defendant  in  error  to  plaintiff  in  errot  to  pay 
such  fees.  The  contract  only  required  the  defendant 
in  error  to  deliver  and  hang  the  sign  in  working  order, 
and  the  implied  duty  of  the  plaintiff  in  error  was  to 
obtain  the  permit  and  pay  the  inspection  fees  and  the 
contract  price  of  the  sign.  The  failure  of  the  plaintiff 
in  error  to  perform  this  obligation,  put  it  out  of  the 
defendant  in  error's  power  to  connect  the  sign  with 
the  meter  and  the  electric  current  without  violating 
the  ordinance  and  incurring  the  penalty.  Therefore, 
the  failure  of  plaintiff  in  error  to  pay  the  installments 
on  the  contract  as  they  came  due,  gave  the  defendant 
in  error  the  option  and  the  right  to  sue  for,  and  re- 
cover, the  unpaid  balance  of  the  contract  price,  and 
the  fact  that  the  sign  was  disconnected  by  the  Edison 
Company  constituted  no  defense  to  this  suit. 

The  other  contentions  of  plaintiff  in  error  that  the 
statement  or  pleading  of  the  defendant  in  error  wa» 
insufficient  to  support  the  judgment  are  without  merit, 
and  the  judgment  of  the  court  is  affirmed. 

Judgment  affirmed. 


3.  3.  Waxelbaum,  Plaintiff  in  Error,  v.  Southern 
Railway  Company,  Defendant  in  Error. 

Gen.  No.  16,297. 

1.  Common  carriers — burden  to  establish  assent  to  limitations  of 
liability.  Under  the  law  of  Illinois  the  burden  is  upon  the  carrier 
to  show  assent  of  the  shipper  to  the  terms  of  a  contract  limiting 
its  common  law  liability. 

2.  Commoh  carriers — when  law  of  sister  state  governs  contract 
of  shipment.    Tho  law  of  the  place  of  making  controls  in  the  in- 
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terpretation  and  effect  to  be  given  to  a  contract  of  shipment. 

3.  Common  carriers — when  limitations  of  liability  valid  in  sister 
state  enforced.  If  a  carrier  is  permitted  by  the  laws  of  a  sister 
state  to  limit  its  common  law  liability,  such  a  limitation  of  liability 
will  be  recognized  and  enforced  in  the  courts  of  this  state  even 
though  the  carrier  fail  to  establish  the  assent  of  the  shipper  to  the 
conditions  of  limitation  imposed  by  the  bill  of  lading. 

4.  Comity — how  law  of  sister  state  determined.  If  the  reported 
decisions  of  the  courts  of  a  sister  state  are  relied  upon  to  establish 
the  law  thereof  they  should  be  read  to  the  court  and  not  to  the 
jury,  and  the  court  should  determine  what  the  law  of  such  sister 
state  is.  Held,  further,  in  this  case  that  the  reading  of  the  law  to 
the  court  in  the  presence  of  the  jury  was  a  mere  technical  error 
which  would  not  work  a  reversal. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M. 
Torrisox,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  13,  1912. 

Chables  A.  Buti^eb,  for  plaintiff  in  error, 
Pombrot  &  Martin,  for  defendant  in  error. 

Me.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

J.  J.  Waxelbaum,  trading  as  J.  J.  Waxelbaum  & 
Company,  sued  Central  of  Georgia  Railway  and  South- 
ern Railway  Company  for  $493  as  damages  to  a  car- 
load of  peaches  shipped  by  the  plaintiff  in  error  from 
Goggins,  Ga.,  July  18,  1906,  to  Seeseel  &  Ashner  at 
Memphis,  Term.  The  damages  claimed  are  for  the  al- 
leged negligence  of  the  carriers  in  failing  to  properly 
re-ice  and  care  for  the  peaches  while  en  route.  The 
suit  was  dismissed  as  to  the  Central  of  Georgia  Rail- 
way, and  in  a  jury  trial  judgment  was  rendered  in 
favor  of  the  Southern  Railway  Company  in  bar  of  the 
action  and  for  costs,  and  Waxelbaum  prosecutes  this 
writ  of  error. 

The  bill  of  lading  issued  to  plaintiff  in  error  at  Gog- 
gins, Ga.,  contains  the  following  provisions : 

"No  carrier  shall  be  liable  for  loss  or  damage  not 
occurring  on  its  portion  of  the  route,  nor  after  said 
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property  is  ready  for  delivery  to  consignee  *  *  * ; 
neither  of  the  said  carriers  shall  be  responsible  or 
liable  for  any  act,  omission  or  negligence  of  the  other 
carriers  over  whose  lines  said  property  is,  or  is  to  be, 
transported. 

* '  Claims  for  loss  or  damage  shall  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly  after  ar- 
rival of  the  property,  and  if  delayed  for  more  than 
thirty  days  after  the  delivery  of  the  property,  *  *  * 
no  carrier  hereunder  shall  be  liable  in  any  event.' ' 

The  evidence  of  the  plaintiff  in  error  is  that  no 
notice  of  his  claim  was  presented  to  the  defendant  in 
error  within  thirty  days  after  his  shipment  arrived  at 
Memphis.  The  evidence  for  the  defendant  in  error 
is  to  the  effect  that  it  did  not  receive  such  notice  until 
in  September  following  such  shipment.  It  is  claimed 
by  counsel  for  plaintiff  in  error  that  Mr.  Blount,  sales- 
man and  manager  for  Ashner-Brothers  of  Memphis, 
gave  notice  of  the  claim  of  plaintiff  in  error  to  defend- 
ant in  error  on  arrival  of  the  peaches  at  Memphis. 
This  statement  seems  to  be  based  on  Blount's  testi- 
mony to  the  effect  that  he  informed  a  Mr.  Smith,  who 
was  working  in  the  office  of  the  defendant  in  error, 
of  the  bad  condition  of  the  peaches  on  their  arrival 
in  Memphis,  and  that  he,  Blount,  immediately  ordered 
the  car  re-iced  by  the  Tennessee  Ice  Company.  This 
testimony  falls  far  short  of  giving  any  notice  to  de- 
fendant in  error  of  this  claim.  He  merely  told  the 
agent  of  the  defendant  in  error  that  the  peaches  were 
in  bad  condition.  There  was  no  suggestion  by  him 
that  defendant  in  error  was  responsible  for  that  con- 
dition or  that  any  one  was  claiming  that  it  was,  and  it 
was  not  even  suggested  by  Blount  that  any  carrier  had 
caused  such  damage  or  bad  condition.  Blount  himself 
testified  that  his  firm  never  filed  a  claim  for  damages 
to  the  fruit  with  the  defendant  in  error  within  thirty 
days  after  delivery  of  the  same.  Notice  to  the  Fruit 
Growers  Express  or  to  the  Central  of  Georgia,  if  given 
within  the  thirty  days,  was  not  notice  to  the  Southern. 
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Neither  would  the  suggestion  or  consent  of  the  Cen- 
tral of  Georgia  to  the  filing  of  the  claim  with  the  Ar- 
mour Car  Lines,  be  the  suggestion  or  consent  of  the 
Southern,  as  contended  by  plaintiff  in  error.  The  con- 
tract or  bill  of  lading  expressly  provides  that  notice 
in  writing  shall  be  delivered  to  the  agent  at  point  of 
delivery  promptly  after  arrival,  etc.,  and  no  carrier 
shall  be  liable  for  any  act  of  the  other  carrier,  and 
the  words  of  the  contract  must  govern,  if  it  is  a  bind- 
ing contract. 

Under  the  law  of  Illinois  the  burden  is  upon  the 
carrier  to  show  assent  of  the  shipper  to  the  terms  of  a 
contract  limiting  its  common  law  liability.  Tate  v.  Mo. 
Pac.  Ey.  Co.,  157  111.  App.  105. 

But  the  contract  in  question  was  made  in  the  state 
of  Georgia  for  the  shipment  of  the  car  in  question  to 
Memphis,  Tenn.,  and  the  car  while  in  transit  or  at  des- 
tination was  not  delivered  to  any  carrier  in  Illinois, 
and  did  not  even  pass  through  Illinois.  Therefore,  the 
law  of  the  state  of  Georgia  must  control  in  the  inter- 
pretation and_effect  to  be  given  to  the  contract,  as  it 
does  not  appear  to  have  been  made  in  view  of  the  laws 
of  any  other  state.  Coats  v.  C,  E.  I.  &  P.  Ey.  Co.,  239 
HI.  154. 

In  the  case  of  Eichmond  &  D.  Ey.  Co.  v.  Shomo,  90 
Ga.  496,  at  page  498,  in  passing  on  a  similar  contract 
the  Supreme  Court  of  Georgia  said: 

"  *  It  is  to  be  assumed  that  when  the  plaintiff  signed 
this  contract  he  knew  its  contents ;  it  was  his  duty  to 
know,  and  it  is  not  denied  that  he  did.  If  it  f"'\a 
to  speak  the  whole  contract  it  was  incumbent  upon  him 
to  see  that  it  did  so  before  he  accepted  and  signed  it.  * 
The  rule  is  well  settled  that  resort  cannot  be  had  to  a 
prior  parole  agreement  to  add  to  or  vary  in  behalf  of 
the  shipper  the  terms  of  a  special  contract  and  con- 
tained in  the  bill  of  lading  accepted  and  signed  by  him 
before  the  goods  are  shipped  where  it  does  not  appear 
that  his  signing  was  the  result  of  fraud  or  mistake. 
*    *     *     The  contract  as  signed  must,  therefore,  be 
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taken  as  the  final  repository  and  sole  evidence  of  the 
agreement  between  the  parties  and  any  limitations  in 
it  not  inconsistent  with  the  law  are  binding  upon  the 
shipper. ' ' 

In  Southern  Ry.  Co.  v.  Tollerson,  129  6a.  at  page 
647,  the  same  court  said: 

"Upon  trial  the  plaintiff  put  in  evidence  a  written 
contract  entered  into  between  himself  and  the  South- 
ern Ry.  Co.  *  *  *  In  this  contract  there  was  the 
following  stipulation :  *  That  as  a  condition  precedent 
to  any  right  to  recover  any  damages  for  loss  or  injury 
to  said  live  stock  notice  in  writing  of  the  claims  there- 
for shall  be  given  to  the  agent  of  the  carrier  actually 
delivering  said  live  stock  wherever  such  delivery  may 
be  made  and  such  notice  shall  be  so  given  before  said 
live  stock  is  removed  or  is  intermingled  with  other  live 
stock. ' ' 

■  The  court  held  such  notice  reasonable  and  then  con- 
cluded, on  page  649  of  said  opinion,  by  saying : 

1  *  It  thus  clearly  appears  from  the  evidence  submitted 
by  the  plaintiff  on  the  trial,  that  the  stipulation  as  to 
giving  the  written  notice  of  the  claim  for  damages  was 
not  met  within  the  time  specified,  in  the  contract  and 
therefore  a  verdict  was  demanded  in  behalf  of  the  de- 
fendant, and  accordingly  the  court  erred  in  not  grant- 
ing a  new  trial. ' ' 

The  foregoing  opinions  of  the  Supreme  Court  of 
Georgia  were  proved  and  read  before  the  court  and 
must  be  accepted  as  the  law  of  the  case. 

There  is  no  force  in  plaintiff  in  error 's  contention 
that  the  court  erred  in  allowing  the  reports  read  in  the 
hearing  of  the  jury  and  that  therefore  they  are  not  to 
be  considered  by  this  court.  It  was  necessary  and 
proper  to  prove  the  law  of  Georgia,  and  the  proof 
should  have  been  made  to  the  court  and  not  to  the  jury, 
and  the  reports  should  not  have  been  read  in  the  pres- 
ence of  the  jury.  But  the  error  was  only  a  technical 
one  that  cannot  prejudice  the  plaintiff  in  error  in  this 
case.  The  plaintiff  in  error  stipulated  with  defendant 
in  error  that  the  provision  above  quoted  in  regard  to 
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giving  notice  of  his  claim  was  reasonable  and  binding 
on  him,  if  the  contract  was  entered  into.  The  evidence 
shows  that  Waxelbaum  knew  all  about  the  contract  or 
bill  of  lading  issued  by  the  Central  of  Georgia;  that 
he  had  shipped  for  many  years  over  the  same  road 
the  same  character  of  fruits  and  knew  what  bill  of 
lading  he  would  receive  and  its  provisions.  It  made 
no  difference  therefore  whether  the  bill  of  lading  was 
delivered  to  him  on  the  day  of  shipment  or  afterwards. 
Coats  v.  C,  E.  I.  &  P.  Ey.  Co.,  239  111.  154. 

While  the  plaintiff  in  error  did  testify  that  he  was 
forced  to  accept  the  bill  of  lading,  it  is  very  evident 
that  he  simply  meant  that  the  railroad  company  would 
issue  no  other  bill  of  lading,  and  that  he  had  to  accept 
the  one  given  him  or  not  ship  on  the  road.  The  com- 
pany had  the  right  under  the  laws  of  his  own  state 
to  make  the  terms  in  the  bill  of  lading,  in  question, 
the  only  terms  upon  which  his  fruit  would  be  shipped. 

It  will  not  be  necessary  to  discuss  any  of  the  other 
errors  assigned,  as  it  clearly  appears  from  the  fore- 
going that  defendant  in  error  was  entitled  to  the  judg- 
ment rendered.  The  judgment  of  the  court  is,  there- 
fore, affirmed. 

Judgment  affirmed. 


Chicago    Portland    Cement    Company,    Plaintiff    in 
Error,  v.  George  Hofman,  Jr.,  Defendant  in  Error. 

Gen.  No.  16,299. 

1.  Sales — liov)  warranty  cannot  be established.  The  general  rule 
is  that  preliminary  negotiations  for  the  purchase  of  existing  mer- 
chandise are  merged  in  the  written  contract  of  sale  and  if  no 
warranty  is  provided  for  in  the  written  contract' the  purchaser  is 
precluded  from  claiming  one. 

2.  Contracts — when  local  trade  meaning  of  words  may  be  es- 
tablished by  parol.    Where  certain  words  used  in  a  written  contract 
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have  acquired  a  particular  meaning  by  local  or  trade  usage  and 
such  usage  is  shown  to  have  been  so  general,  uniform  and  frequent 
as  to  warrant  the  Inference  that  the  parties  had  knowledge  of  and 
contracted  with  reference  to  the  usage,  it  is  competent  to  show 
that  meaning  by  parol. 

3.  Contracts — when  words  employed  in  written,  not  subject  to 
interpretation.  When  the  contract  is  expressed  in  words  well  un- 
derstood by  the  parties  and  that  are  not  equivocal  or  uncertain  in 
meaning  the  parties  are  bound  by  the  terms  used  in  the  contract, 
but  where  the  true  meaning  of  the  terms  used  is  doubtful,  then 
the  court  may  legally  take  into  consideration  all  that  was  said  by 
the  parties  and  all  their  acts  that  tend  to  shed  light  on  the  mean- 
ing of  the  words  used,  whether  such  statements  and  acts  are  con- 
temporaneous or  subsequent  to  the  contract. 

4.  Practice — effect  of  non-submission  of  propositions  of  Jaw  or 
fact.  If  no  written  propositions  of  law  or  fact  are  submitted  to  the 
court  the  Appellate  Court  will  presume  that  the  trial  court  did  not 
consider  any  immaterial  or  improper  evidence  in  reaching  its  de- 
cision, if  there  is  proper  evidence  to  justify  the  Judgment 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie 
Cleland,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  13,  1912. 

Btjell  &  Abbey,  for  plaintiff  in  error. 
Samuel  Fbiedlandeb,  for  defendant  in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  recover  from  defendant  in  error 
a  balance  of  $496.20,  claimed  to  be  due  to  plaintiff  in 
error  for  cement  delivered  pursuant  to  a  written  con- 
tract between  said  parties,  dated  June  26,  1908.  The 
cause  was  tried  before  the  court  without  a  jury,  re- 
sulting in  a  judgment  of  $16.20  in  favor  of  plaintiff  in 
error.  The  cement  company  prosecutes  this  writ  of 
error. 

It  was  stipulated  by  the  parties  in  open  court  that 
the  balance  due  to  plaintiff  in  error  for  cement  de- 
livered to  defendant  in  error  under  the  contract  was 
$496.20,  subject  to  the  right  of  the  defendant  in  error 
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to  prove  a  counter-claim  in  recoupment  after  the  intro- 
duction in  evidence  of  the  contract  by  the  plaintiff  in 
error.  The  counter-claim  set  up  by  defendant  in  er- 
ror is  for  breach  of  warranty  as  to  the  quality  of  the 
cement  and  resulting  damages  to  defendant  in  error  by 
reason  of  expenditures  caused  thereby;  and,  also,  for 
breach  of  an  alleged  contract  by  plaintiff  in  error,  made 
after  the  delivery  of  the  cement,  to  pay  the  expense  of 
rectifying  said  defects  caused  by  inferior  cement. 

The  contentions  of  the  parties  in  regard  to  the  writ- 
ten contract  grow  out  of  the  following  clause  thereof, 
to  wit :  ' '  We  agree  to  have  every  car  tested  as  to  its 
quality,  and  should  any  number  of  cars  fail  to  come 
up  to  the  Standard  quality,  we  agree  to  furnish  you 
new  cement,  and  further  a^ree  that  should  the  cement 
prove  inferior  after  building  is  constructed,  we  will 
rectify  same  at  our  expense. ' ' 

Defendant  in  error  was  constructing  a  tower  in  the 
village  of  Lyons,  and  had  already  completed  one  story 
thereof  with  " Atlas  Cement/'  when  the  agent  of 
plaintiff  in  error  closed  the  said  contract-  with  him  for 
"  AA  Portland  Cement,' '  with  which  the  tower  was  to 
be  completed.  The  only  complaint  of  defendant  in  er- 
ror against  the  cement  furnished  by  plaintiff  in  error 
was  that  it  was  much  darker  than  the  Atlas  cement, 
and  that  by  reason  thereof  defendant  in  error  was  put 
to  great  expense  in  whitening  the  work  with  the  former 
cement  to  make  it  harmonize  with  the  work  done  on  the 
first  story  of  the  tower.  On  the  trial  the  court  per- 
mitted thedefendant  in  error  to  testify  that  the  agent 
of  the  plaintiff  in  error  by  an  oral  agreement  guar- 
anteed to  the  defendant  in  error  that  the  cement  de- 
scribed in  the  written  contract  was  as  light  or  lighter 
in  color  as  the  Atlas  cement,  and  assured  defendant  in 
error  that  the  words  "standard  quality,"  used  in  the 
contract  meant  that  the  cement  must  be  equal  to  or 
better  than  the  Atlas  cement  in  quality  and  in  color. 
These  oral  statements,  as  claimed  by  the  defendant  in 
error,  were  made  at  the  time  the  written  contract  was 
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being  typewritten  and  just  after  the  words,  * '  standard 
quality,' '  had  been  written,  and  before  the  contract 
was  signed.  The  court  at  first  refused  to  allow,  but 
did  later  permit,  plaintiff  in  error  to  introduce  evi- 
dence to  prove  that  the  words,  " standard  quality," 
had  a  well-known  and  fixed  meaning  to  persons  en- 
gaged in  the  sale  and  use  of  cement ;  that  they  had  the 
same  signification  as  the  words,  the  standard  specifica- 
tions, which  have  reference  simply  to  the  grinding 
strength  of  cement,  and  the  soundness,  specific  gravity, 
and  setting  qualities  thereof,  etc.,  and  that  the  ques- 
tion of  color  does  not  enter  into  such  specifications; 
and  that  the  words  standard  quality  or  standard 
specifications  were  adopted  and  defined  by  the  Ameri- 
can Society  for  Testing  Materials,  and  were  in  general 
use  and  well  known  to  the  trade.  These  rulings  of  the 
court  are  assigned  as  error  by  the  cement  company. 
The  general  rule  is  that  preliminary  negotiations  for 
the  purchase  of  existing  merchandise  are  merged  in 
the  written  contract  of  sale,  and  if  no  warranty  of 
quality  is  provided  for  in  the  written  contract  the  pur- 
chaser is  precluded  from  claiming  one.  The  T.  P.  T. 
Co.  v.  The  Crane  Co.,  208  111.  218 ;  The  F.  &  L.  Mfg. 
Co.  v.  K.  &  Co.,  146  111.  App.  350. 

"Where  certain  words  used  in  a  written  instrument 
have  acquired  a  particular  meaning  by  local  or  trade 
usage,  and  such  usage  is  shown  to  have  been  so  gen- 
eral, uniform  and  frequent,  as  to  warrant  the  infer- 
ence that  the  parties  had  knowledge  of  and  contracted 
with  reference  to  the  usage,  it  is  competent  to  show 
that  meaning  by  parol.  Packard  v.  Van  Schoick,  58 
111.  79. 

"When  the  contract  is  expressed  in  words  well  under- 
stood by  the  parties  and  that  are  not  equivocal  or  un- 
certain in  meaning,  the  parties  are  bound  by  the  terms 
used  in  the  contract;  but  where  the  true  meaning  of 
the  terms  used  is  doubtful,  then  the  court  may  legally 
take  into  consideration  all  that  was  said  by  the  par- 
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ties  and  all  their  acts  that  tend  to  shed  light  on  the 
meaning  of  the  words  used,  whether  such  statements 
and  acts  are  contemporaneous  or  subsequent  to  the  con- 
tract. F.  &  L.  Mfg.  Co.  v.  Kittredge,  242  111.  88 ;  Evans 
v.  Boss  Const.  Co.,  142  HI.  App.  375. 

Defendant  in  error  had  been  using  cement  in  con- 
struction work  for  yeaTS,  and  admits  that  the  words 
standard  quality  have  a  certain  and  definite  meaning 
among  cement  men,  and  that  the  words  had  been  used 
in  many  contracts  by  him  for  the  purchase  of  cement. 
He  did  not  undertake  to  dispute  the  evidence  of  plaint- 
iff in  error's  witnesses  as  to  its  meaning.  We  think, 
therefore,  no  evidence  should  have  been  considered  by 
the  court  as  to  oral  statements  made  previous  to  the 
signing  of  the  contract.  When  parties  adopt  a  con- 
tract containing  trade  words  of  well-known  meaning  to 
them,  they  should  not  be  heard  to  say  that  there  was 
an  oral  agreement  that  they  were  intended  to  mean  an 
entirely  different  thing  from  their  trade  use.  If  the 
rule  were  otherwise,  defendant  in  error  could  as  con- 
sistently contend  that  he  might  show  that  there  was 
an  oral  contract  that  the  price  of  the  cement  was  to 
be  $1.25  per  barrel  of  380  pounds  instead*  of  the  con- 
tract price  of  $1.31. 

Defendant  in  error  testified  that  after  he  had  used 
the  cement  in  question  and  made  his  complaint  to 
plaintiff  in  error  that  the  upper  stories  of  the  tower 
finished  in  that  cement  were  much  darker  than  the 
first  story;  that  the  agent  had  Mr.  Fraser,  its  presi- 
dent and  others  of  the  company  to  go  out  to  the  tower 
and  view  the  work;  that  he,  defendant  in  error,  said 
to  Mr.  Fraser:  "I  don't  know  what  to  do,  but  it  is 
up  to  you  people  to  do  all  there  is  to  be  done  in  order 
to  get  it  (the  first  story)  the  same  as  the  others,  be- 
cause it  would  look  bad."  He  further  testified  that 
Fraser  replied:  "The  Cement  Company  will  always 
stand  back  of  their  contract.  I  don't  know  exactly 
what  to  do,  but  I  will  tell  you— you  start  and  do  that 
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work  (sandstone  the  tower  and  get  it  the  same  color) 
— you  go  over  that  and  get  the  thing  right  and  the 
Cement  Company  will  stand  back  of  you  and  pay  for 
it;"  that  the  defendant  in  error  then  said  to  his  con- 
tractor, Mr.  Sauber,  in  hearing  of  Mr.  Fraser,  "Now 
you  have  heard  what  Mr.  Fraser  said.  Do  this  as 
economically  as  you  can  and  get  it  right."  He  fur- 
ther testified  that  he  had  it  sandstoned  twice  or  three 
times  in  accordance  with  Fraser 's  suggestion  at  a  cost 
of  $480. 

He  is  corroborated  in  this  evidence  by  Mr.  Sauber 
and  a  Mr.  Westphal.  Five  witnesses  for  defendant  in 
error  testified  that  the  upper  stories  of  the  tower  were 
darker  than  the  first  story.  About  an  equal  number  of 
witnesses  for  the  plaintiff  in  error  testified  that  the 
upper  stories  of  the  tower  when  they  were  finished  in 
the  cement  in  question  and  dried  were  the  same  in 
color  as  the  first  story;  and  three  or  four  witnesses 
for  plaintiff  in  error,  including  Mr.  Fraser,  testified 
that  Mr.  Fraser  did  not  agree  that  the  cement  com- 
pany would  pay  for  the  sandstoning  of  the  tower  to 
get  the  colors  to  harmonize.  None  of  these  witnesses, 
except  Mr.  Fraser,  could  or  would  testify  that  they 
heard  all  the  conversations  between  Fraser  and  Hof- 
mann.  Upon  these  questions  of  fact  we  cannot  say 
that  the  finding  of  the  court  against  plaintiff  in  error 
is  manifestly  against  the  weight  of  the  evidence,  and 
we  cannot,  therefore,  legally  reverse  the  judgment 
upon  those  findings.  Donelson  v.  E.  St.  L.  Ey.  Co., 
235  111.  625. 

No  written  propositions  of  law  or  of  facts  were  sub- 
mitted to  the  court  to  be  held  as  law  or  as  facts  in  this 
case.  This  court  should,  therefore,  hold  the  presump- 
tion to  be  that  the  court  did  not  consider  any  imma- 
terial or  improper  evidence  in  reaching  its  decision, 
as  there  is  proper  evidence  to  justify  the  judgment. 
The  Merchants'  Desp.  Trans.  Co.  v.  Joesting,  89  HI. 
153 ;  Ellison  v.  C.  T.  &  T.  Co.,  80  111.  App.  399. 
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The  promise  of  plaintiff  in  error  to  pay  for  the  sand- 
stoning  of  the  tower,  if  defendant  in  error  would  have 
his  contractor  do  the  same,  if  made,  was  binding  on  it, 
although  made  after  the  written  contract  was  executed. 
This  oral  contract  was  supported  by  a  new  and  valu- 
able consideration,  the  promise  of  plaintiff  in  error 
to  pay  for  the  work,  if  defendant  in  error  would  have 
the  same  done ;  and  the  acceptance  of  the  proposition 
and  the  incurring  the  expense  therefor  by  defendant  in 
error. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Judgment  affirmed. 


I.  Lurya  Lumber  Company,  Defendant  in  Error  t. 

Abraham  Bernstein  et  al. 

Abraham  Bernstein,  Plaintiff  in  Error. 

Gen.  No.  16,320. 

1.  Mechanic's  liens — when  subcontractor's  notice  sufficient.  Held, 
that  the  notice  of  the  subcontractor  given  to  the  owner  set  forth 
in  this  opinion  was  sufficient  to  entitle  him  to  enforce  a  lien  against 
such  owner. 

2.  Mechanic's  liens — what  contractors  proper  to  be  named  in 
notice  of  subcontractor.  A  notice  of  a  subcontractor  properly  names 
as  contractors  those  who  were  contractors  at  the  time  of  the  serv- 
ice of  the  notice  upon  the  owner. 

3.  Mechanic's  liens — how  act  construed.  "While  this  act  is  in 
derogation  of  the  common  law  and  should  be  strictly  construed  yet 
the  construction  should  be  reasonable  and  such  as  will  fender  It 
effectual. 

4.  Mechanic's  liens — when  subcontractor  entitled  to  recover 
at  law.  A  subcontractor  who  in  an  action  in  the  Municipal  Court 
against  the  owner  and  the  contractors  proves  his  right  to  a  lien 
on  the  date  when  he  commenced  his  suit  he  is  entitled  to  recover 
the  amount  shown  to  be  due  him  against  such  owner  and  contract- 
ors, and  it  Is  not  incumbent  upon  him  to  prove  that  he  has  insti- 
tuted a  suit  in  equity  to  enforce  his  lien  pursuant  to  the  require- 
ments of  a  notice  served  upon  him  by  the  owner. 
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5.  Contracts — when  estoppel  to  deny  arises.  If  the  original 
contract  Introduced  In  evidence  In  an  action  hy  a  subcontractor 
against  the  owner  was  attached  to  the  plea  Interposed  by  such 
owner  to  the  action,  such  owner  Is  estopped  to  deny  such  contract 
and  the  fact  that  It  was  signed  by  the  contractors,  where  his  plea 
avers  that  such  contract  was  entered  Into  and  was  actually  signed 
by  the  contractors. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  H. 
Houston,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Affirmed.  Opinion  filed  March  13,  1912. 
Rehearing  denied  March  28,  1912. 

Statement  by  the  Court.  This  writ  of  error  is 
prosecuted  by  Abraham  Bernstein  to  review  a  record 
of  the  Municipal  Court  by  which  it  appears  that  L 
Lurya  Lumber  Company  obtained  a  judgment  at  law 
in  the  sum  of  $312.42  against  plaintiff  in  error,  and 
Harry  Stone,  Max  Hanoch  and  Barnet  Luntz.  The 
court  also  found  that  the  defendant  in  error  had  proved 
that  it  had  a  lien  upon  the  premises  described  as  west 
half  of  lot  14,  block  5,  in  Brainard  &  Evans  Addition 
to  Chicago. 

The  statement  of  claim  is  for  lumber  delivered  to 
said  premises  owned  by  plaintiff  in  error,  under  con- 
tract with  Stone,  Hanoch  and  Luntz,  contractors  with 
plaintiff  in  error  to  erect  a  building  on  said  premises, 
the  last  lumber  being  delivered  August  25,  1908. 
Plaintiff  in  error  pleaded  in  abatement,  that  on  Octo- 
ber 21,  1908,  he  served  notices  in  writing  signed  by 
himself,  on  said  contractors  and  defendant  in  error, 
stating  that  he  was  owner  of  said  premises  and  re- 
quired each  of  said  parties  to  commence  a  suit  within 
thirty  days  to  enforce  any  claim  or  lien  he  might  have 
against  said  premises  for  work  or  material  furnished, 
etc.  Said  plea  further  set  forth  that  defendant  in  er- 
ror is  a  subcontractor  and  performed  certain  work  and 
furnished  certain  materials  for  said  premises  under  a 
written  contract  which  plaintiff  in  error  had  with 
Hanoch  and  Luntz,  dated  June  19,  1908 ;  that  said  con- 
tract provided  that  said  contractors  should  build  up  a 
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second  floor  with  brick  walls,  uniform  in  height  and 
length  with  the  front  of  the  building  which  stood  on 
said  premises  according  to  certain  plans  and  specifica- 
tions, etc.;  that  plaintiff  in  error  agreed  to  pay  said 
contractors  therefor  $1,800;  that  said  contractors  re- 
ceived therefor  between  $1,450  and  $1,500;  that  the 
work  was  never  completed  and  the  balance  due  is  in- 
sufficient to  pay  all  claimants  under  the  statute;  that 
plaintiff  cannot  maintain  this  suit,  but  should  have 
filed  a  bill  or  petition  within  thirty  days  after  said 
notice.  Prays  that  writ  be  quashed  and  suit  abated, 
and  plea  is  verified  by  affidavit,  and  a  copy  of  the  build- 
ing contract  is  attached  to  the  plea. 

Blum  &  Blum,  for  plaintiff  in  error. 

Harry  M.  Fisher,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

First.  Plaintiff  in  error  insists  that  defendant  in 
error's  notice  is  insufficient  to  give  him  a  subcontract- 
or's lien  under  the  statute.  Omitting  the  description 
of  the  premises  which  is  correctly  given,  the  notice 
is  as  follows: 

1 6  To  Abraham  Bernstein  : 

You  are  hereby  notified,  that  I.  Lurya  Lumber  Co. 
have  been  employed  by  Hanoch  &  Stone  to  furnish  lum- 
ber under  his  contract  with  you  on  your  property  de- 
scribed as  follows :  *  *  *  and  that  there  was  due  the 
undersigned  on  the  twenty-fifth  day  of  August,  1908, 
therefor  the  sum  of  Two  Hundred  Ninety  Four  and 
2/100  dollars,  and  that  the  undersigned  will  hold  the 
buildings  and  your  interest  in  the  grounds  liable  for 
the  amount  that  was  due  and  unpaid  the  undersigned 
on  account  thereof.  Dated  at  Chicago,  Illinois,  this 
Twentieth  day  of  October,  A.  D.  1908. 

I.  Lubya  Lumber  Co., 
Per  M.  Joseph/' 
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The  said  notice  was  served  on  plaintiff  in  error 
the  day  of  its  date  by  said  M.  Joseph  who  was  proved 
to  be  the  secretary  of  defendant  in  error  on  that  date. 
The  notice  complies  substantially  with  all  the  require- 
ments of  Par.  38  of  the  Lien  Act  and  is  sufficient. 
Chap.  82,  Kurd's  Stat.,  1909. 

The  contractors  originally  were  Hanoch  and  Luntz, 
who  were  partners,  but  the  partnership  was  dissolved, 
Luntz  paid  off  and  Stone  substituted  in  his  stead  by 
agreement  of  the  contractors  and  the  plaintiff  in  er- 
ror, and  Hanoch  and  Stone  were  the  contractors  when 
the  notice  was  served  and  were  the  proper  ones  to  be 
named  therein  as  contractors.  Par.  36,  Sec.  22,  Chap. 
82  Hurd. 

It  was  not  necessary  that  the  notice  have  the  seal 
of  the  corporation  attached,  nor  that  the  designation 
of  secretary  be  added  to  Joseph's  name.  Plaintiff  in 
error  was  served  with  a  written  notice  of  the  claim  of 
defendant  in  error  and  the  amount  due  it  in  the  form 
prescribed  by  the  statute,  and  the  notice  was  sufficient 
to  protect  defendant  in  error  to  the  extent  of  the 
amount  named  in  the  notice.  While  the  lien  law  is  in 
derogation  of  the  common  law  and  should  be  strictly 
construed,  yet,  the  construction  should  be  reasonable, 
and  such  as  will  render  it  effectual.  Culver  v.  Schroth, 
153  111.  437 ;  Cary-Lombard  L.  Co.  v.  Fullenwider,  150 
111.629. 

Second.  The  contract  between  the  owner  and  the 
contractors  was  amply  proved.  The  original  contract 
introduced  in  evidence  was  attached  to  plaintiff  in  er- 
ror's plea,  and  in  that  plea  it  is  averred  to  be  the  con- 
tract entered  into  between  the  owners  and  said  con- 
tractors, and  the  plea  sets  out  the  contract  as  actually 
signed  by  the  contractors.  They  were  thereby  estop- 
ped to  deny  the  contract  or  the  fact  that  it  was  signed 
by  the  contractors.  A  verbal  contract,  however,  was 
sufficient  under  the  statute  and  the  proof  not  only 
establishes  the  contract,  but  that  it  was  performed  by 
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the  contractors  and  money  paid  to  them  thereon  by 
plaintiff  in  error. 

Third.  The  evidence  not  only  proves  that  the  lum- 
ber for  which  the  lien  is  claimed  was  delivered,  but 
that  it  was  all  actually  used  in  the  building.  Hanoch 
so  testified,  and  there  is  no  evidence  in  the  record  that 
the  material  was  not  delivered. 

Fourth  and  Fifth.  The  fourth  and  fifth  contentions 
of  plaintiff  in  error  have  already  been  practically  dis- 
posed of  in  this  opinion.  The  trial  was  before  the 
court  without  a  jury.  The  competent  evidence  showed 
a  substitution  of  Stone  in  the  place  of  Luntz  as  a  con- 
tractor, by  agreement  of  plaintiff  in  error,  and  the 
question  of  whether  or  not  the  written  evidence  thereof 
was  properly  or  improperly  admitted  in  evidence  is 
not  material.  It  is  sufficient  to  say  that  there  is  no 
evidence  against  the  testimony  that  such  substitution 
was  made.  The  testimony  also  shows  that  the  lumber 
in  question  was  all  delivered  and  used  by  the  contract- 
ors, and  that  one  of  the  three  contractors  made  an 
order  for  it  as  delivered.  An  order  by  any  one  of  the 
contractors  was  binding  on  all  of  them,  whether  part- 
ners or  joint  contractors,  simply,  and  necessarily  so 
when  used  by  them  in  the  building. 

Sixth.  It  is  finally  insisted  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  suit,  and  that 
the  lien  was  forfeited  by  defendant  in  error  for  failure 
to  bring  suit  within  thirty  days  after  notice  to  do  so, 
as  provided  by  Par.  48,  Sec.  34  of  the  Mechanic's  Lien 
Act.  The  notice  of  plaintiff  in  error  to  defendant  in 
error  to  bring  suit  was  given  Oct.  21,  1908,  as  averred 
in  the  plea  in  abatement.  Defendant  in  error's  suit 
was  begun  in  the  Municipal  Court,  Nov.  19,  1908,  by 
the  filing  of  a  praecipe  and  statement  of  its  claim  and 
the  issuing  of  a  summons.  There  is  no  evidence  in  the 
record  that  a  suit  in  equity  had  not  been  brought  to 
enforce  defendant  in  error's  lien,  within  the  thirty 
days  after  Oct.  21,  1908,  and  this  court  cannot  pre- 
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sume  that  such  is  the  fact.  There  is,  therefore,  no  evi  • 
dence  of  a  forfeiture  of  the  lien  in  the  record.  The 
defendant  in  error  proved  his  right  to  a  lien  for  his 
claim  on  the  premises  in  question  on  the  day  this  suit 
was  brought,  and  the  court  properly  so  found,  and  also 
found  that  the  lien  dated  from  August  25,  1908,  and 
gave  judgment  for  the  said  sum  of  $294.02  and  inter- 
est thereon  from  August  25, 1908,  to  day  of  trial,  Dec. 
8,  1909.  The  court  had  jurisdiction  to  render  such  a 
judgment  in  an  action  of  assumpsit,  and  the  judgment 
was  properly  rendered  against  the  owner  and  Hanoch 
and  Stone  jointly.  Chap.  82,  Par.  42,  Sec.  28,  Hurd's 
Statutes  of  1909 ;  Harty  Bros.  v.  Polakow,  237  111.  559. 

If  it  be  conceded  that  the  judgment  should  not  have 
been  entered  against  Luntz,  it  may  be  answered  that 
the  assignment  of  errors  does  not  question  the  judg- 
ment in  that  particular,  and  Luntz  is  not  contesting 
the  judgment  here. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Charles  L.  Gorman,  Defendant  in  Error,  v.  George  J. 
Cooke  Company,  Plaintiff  in  Error, 

Gen.  No.  16,322. 

Appeals  and  errors — when  finding  by  court  not  disturbed.  A 
finding  by  the  court  will  not  be  set  aside  as  against  the  evidence 
unless  clearly  and  manifestly  so. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  A. 
Dicker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  13,  1912. 

Au)en,  Latham  &  Young,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
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Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  to  recover  $200  deposited 
with  George  J.  Cooke  Company,  April  28,  1909,  to  be 
accounted  for  as  money  received.  Plaintiff  in  error, 
George  J.  Cooke  Company,  filed  a  claim  for  set-off  in 
the  sum  of  $450  for  six  months  *  rent  of  the  premises 
at  70th  street  and  Stony  Island  avenue,  Chicago,  for 
saloon  purposes.  On  the  trial  this  set-off  was  amended 
by  making  the  claim  for  rent  of  the  premises  at  92nd 
and  Exchange  avenue  instead  of  70th  street  and  Stony 
Island  avenue,  and  by  adding  a  claim  for  damages  for 
breach  of  defendant  in  error's  contract  for  the  rent  of 
said  premises. 

In  a  trial  by  the  court  without  a  jury  defendant  in 
error  recovered  a  judgment  for  the  full  amount  of  his 
claim,  and  this  writ  of  error  is  prosecuted  to  reverse 
the  judgment  upon  the  sole  ground  that  it  is  against 
the  manifest  weight  of  the  evidence. 

Gorman,  defendant  in  error,  testified,  in  substance, 
that  a  Mr.  Weber,  agent  of  the  plaintiff  in  error,  in- 
formed him  previous  to  the  time  this  money  was  de- 
posited with  plaintiff  in  error,  that  he  would  have  the 
place  at  70th  and  Stony  Island  avenue  on  his  hands, 
and  by  taking  out  a  license  and  paying  $75  a  month 
rent  he,  Gorman,  could  have  possession  of  it  for  a 
saloon  six  months  from  May  1,  1909;  that  Gorman 
then  went  to  the  place  and  examined  it  and  liked  it 
and  wanted  to  rent  it,  but  informed  Weber  that  there 
was  no  chance  to  rent  it,  as  the  party  in  possession 
wanted  too  much  for  the  stock,  and  for  good  will,  etc. ; 
that  Weber  then  said  he  would  have  several  other 
places  to  rent  on  May  1st,  and  at  Weber's  suggestion 
on  April  28th  he  deposited  the  $200  as  a  forfeit  that 
he  would  take  a  place  satisfactory  to  him,  May  1st; 
that  after  he  put  up  the  money  Weber  told  him  about 
the  place  at  92nd  and  Exchange  avenue,  and  that  he 
visited  that  place  and  one  other,  and  told  Weber  they 
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were  no  good  and  that  he  would  not  take  either  one  of 
them ;  that  on  May  7th,  being  linable  to  rent  a  suitable 
place  from  plaintiff  in  error,  he  demanded  his  $200 
and  plaintiff  in  error  refused  to  pay  it  to  him.  The 
defendant  in  error  contended  that  Gorman  agreed  to 
rent  the  place  at  92nd  and  Exchange  avenue  at  $75  per 
month  for  six  months  from  May  1st  and  that  he  would 
pay  the  deposit  on  the  rent  thereof;  that  the  tenant 
then  in  possession  vacated  said  premises,  May  1st,  and 
that  by  reason  of  defendant  in  error's  refusal  to  per- 
form his  contract  the  place  has  been  vacant  ever  since, 
and  that  plaintiff  in  error  could  not  in  that  time  rent 
it  to  any  other  person.  Gorman  is  corroborated  by 
the  fact  that  the  receipt  recites  merely  the  receipt  of 
the  money,  "to  be  accounted  for,"  by  Mrs.  Keon,  ten- 
ant of  said  premises  at  92nd  street,  who  testified  that 
she  never  vacated  the  premises  until  May  13th,  and 
that  she  first  met  Gorman  April  29th,  the  day  he  went 
to  look  at  the  place,  and  that  Gorman  never  tried  to 
buy  her  stock  and  that  he  said  he  would  not  take  the 
place ;  and  by  Mr.  Bock,  a  witness  for  plaintiff  in  er- 
ror, who  testified  that  at  the  time  the  money  was  de- 
posited, Gorman  said  he  wanted  to  go  into  the  saloon 
business  at  7000  Stony  Island  avenue,  and  that  Flan- 
agan, secretary  of  plaintiff  in  error,  told  Gorman  he 
would  have  to  deposit  $200  on  the  rent  if  he  took  that 
property,  although  he  seems  to  testify  on  cross-ex- 
amination that  after  this  time  Gorman  agreed  to  take 
the  other  place.  The  testimony  of  Weber  and  Flana- 
gan supported  the  contention  of  plaintiff  in  error. 

It  was  the  province  of  the  court,  in  view  of  the  con- 
flict in  the  evidence  above  disclosed,  to  finally  settle 
the  questions  of  fact  in  this  case.  The  judgment  was 
not  manifestly  against  the  weight  of  the  evidence  and 
is  affirmed. 

Judgment  affirmed. 
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I.  Lurya  Lumber  Company,  Defendant  in  Error  t. 
Abraham  Bernstein  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  16,387. 

1.  Mechanic's  liens — who  not  necessary  party  in  action  at  law 
by  subcontractor.  If  one  member  of  a  partnership  who  are  the 
contractors  is  eliminated  by  the  action  of  the  owner  and  the  re- 
maining members  of  such  partnership,  a  subcontractor  is  not  re- 
quired to  join  the  retired  partner  in  an  action  at  law  to  recover. 

2.  Mechanic's  liens — when  notice  of  subcontractor  sufficient. 
Held,  that  the  notice  set  forth  In  this  opinion  was  a  substantial 
compliance  with  the  statute. 

3.  Mechanic's  liens — what  notice  of  subcontractor  need  not 
recite.  The  statute  does  not  require  that  the  notice  of  the  subcon- 
tractor shall  state  that  the  material  was  delivered  or  when  pay- 
ment therefor  would  become  due.  Notice  to  one  of  two  partners  Is 
notice  to  both.  The  notice  may  be  signed  without  the  seal  of  the 
corporation  attached  and  must  necessarily  be  signed  by  an  agent 
where  the  subcontractor  is  a  corporation. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhlib,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.  Affirmed.  Opinion  filed  March  13,  1912.  Re- 
hearing denied  March  28,  1912. 

Blum  &  Blum,  for  plaintiffs  in  error. 
Hahby  M.  Fisher,  for  defendant  in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

The  Municipal  Court  rendered  judgment  for  defend- 
ant in  error  against  Harry  Stone  and  Max  Hanoch  and 
plaintiffs  in  error,  Bernstein  and  Wolf,  for  $503.09, 
after  finding  that  defendant  in  error  had  established 
its  right  to  a  lien  upon  Lots  22,  23  and  24,  Block  1  of 
Baron's  Subdivision  of  Brand's  Addition  to  Chicago. 
Bernstein  and  Wolf  filed  a  plea  of  non- joint  liability 
with  the  contractors. 

The  facts  are  not  contested  and  are,  in  substance, 
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that  on  July  11,  1908,  Max  Hanoch,  Harry  Stone  and 
Barnett  Luntz  entered  into  a  written  agreement  with 
Bernstein  and  Wolf,  owners  of  said  premises,  to  alter 
and  repair  for  said  owners  a  building  on  said  prem- 
ises on  or  before  Sept.  1,  1908 ;  that  said  owners  were 
to  pay  therefor  $6,000  on  certificates  of  the  superin- 
tendent as  work  progressed,  to  wit,  eighty-five  per 
cent,  of  the  estimated  value  and  the  remainder  on  com- 
pletion and  after  expiration  of  fifteen  days,  fifteen  per 
cent,  to  be  held  by  owner  as  security  for  completion ; 
that  pursuant  to  the  contract  said  contractors  em- 
ployed defendant  in  error  to  furnish  lumber  and  mill 
work  on  said  buildings,  which  was  accordingly  fur- 
nished to  the  amount  of  $490.82,  the  last  delivery  be- 
ing Oct.  30,  1908 ;  that  August  11,  1908,  the  copartner- 
ship between  Stone,  Hanoch  and  Luntz  was  dissolved, 
and  Stone  and  Hanoch,  with  the  knowledge  and  con- 
sent of  Bernstein,  proceeded  with  the  work  and  there- 
after payments  were  made  on  the  building  contract  to 
Stone  and  Hanoch;  that  on  October  15,  1908,  a  certifi- 
cate was  issued  to  Stone  and  Hanoch  for  $400  which 
was  endorsed  to  defendant  in  error  by  them  and  pay- 
ment refused  on  ground  there  was  no  money  due  and 
architect  had  in  ignorance  of  fact  issued  the  certifi- 
cate; that  on  Nov.  5th  Hanoch  and  Stone  refused  to 
proceed  with  the  work  and  Bernstein  and  Wolf  com- 
pleted it,  Dec.  6,  1908,  at  their  own  expense;  that  on 
Nov.  21,  1908,  notice  of  defendant  in  error's  claim  as 
a  subcontractor  was  served  on  Bernstein;  that  Bern- 
stein and  Wolf  were  co-partners  in  the  furniture  busi- 
ness, and  the  buildings  were  constructed  with  part- 
nership funds,  and  that  M.  Joseph  is  president  of  de- 
fendant in  error;  that  there  was  $1,200  of  extra  work 
done  by  the  contractors  for  which  Bernstein  and  Wolf 
agreed  to  pay  and  did  pay  $4,800  to  the  contractors; 
and  that  $490.82  for  lumber  delivered  and  interest 
thereon  of  $12.31  has  not  been  paid  to  defendant  in 
error. 
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Plaintiffs  in  error  insist  the  judgment  should  be 
reversed,  (1)  because  the  court  had  no  power  to  ren- 
der judgment,  as  Luntz,  one  of  the  contractors,  was 
not  made  a  party  to  the  suit;  (2)  as  no  judgment  was 
entered  against  Luntz,  none  could  be  rendered  against 
plaintiffs  in  error;  (3)  no  proper  notice  for  a  lien  was 
served  upon  either  plaintiff;  and  (4)  the  court  im- 
properly received  the  notice  in  evidence. 

First  and  Second.  The  evidence  discloses  that  as 
between  the  owners  and  contractors,  Luntz,  after  the 
dissolution  of  the  partnership  existing  between  the 
contractors,  was  eliminated  as  a  contractor,  and  that 
the  owners  assented  to  this  elimination.  This  action 
between  the  contractors  and  the  owners  created  as  be- 
tween them  a  novation,  and  gave  the  defendant  in 
error  the  right  in  his  suit  to  treat  Hanoch  and  Stone 
as  the  only  contractors.  While,  so  far  as  the  evidence 
discloses,  defendant  in  error  had  a  right  to  sue  all  the 
original  contractors  jointly  with  the  owners,  as  he  had 
furnished  the  material  to  all  of  them  and  had  not  re- 
leased Luntz;  yet,  the  owners,  plaintiffs  in  error, 
could  not  require  defendant  in  error  to  make  Luntz  a 
party  to  the  suit,  as  they  had  discharged  or  released 
Luntz  as  a  contractor,  and  had  accepted  Hanoch  and 
Stone  as  their  sole  contractors  in  the  completion  of 
the  building.  There  was  therefore  no  existing  obliga- 
tion between  Luntz  and  plaintiffs  in  error,  and  no  rea- 
son appears  why  he  was  a  necessary  party  to  this  suit. 

Third  and  Fourth.  The  notice  was  addressed  to 
Abraham  Bernstein  and  Henry  Wolf,  and  is  signed  by 
defendant  in  error,  per  M.  Joseph.  It  was  dated  Nov. 
21,  1908,  and  on  that  date  was  served  on  Bernstein. 
The  body  of  the  notice  reads  as  follows : 

"You  are  notified  that  I.  Lurya  Lumber  Company 
have  been  employed  by  Stone,  Hanoch  and  Luntz  to 
furnish  lumber  under  their  contract  with  you  on  your 
property  (describing  it)  and  that  there  was  due  the 
undersigned  October  30,  1908,  the  sum  of  $490.82  for 
which  undersigned  hold  your  interest  in  grounds 
liable." 
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The  notice  complies  substantially  with  all  the  re- 
quirements of  the  statute  and  it  is  sufficient.  Par.  38, 
Chap.  82,  Kurd's  Stat.,  1909;  I.  Lurya  Lumber  Co.  v. 
Bernstein  et.  al.,  ante,  p  77. 

The  statute  does  not  require  the  notice  to  state  that 
the  material  was  delivered  or  when  payment  therefor 
would  become  due.  Beck  Coal  Co.  v.  Patterson,  237 
111.  250.  Notice  to  one  of  two  partners  is  notice  to 
both,  and  it  was  not  necessary  to  personally  serve  both 
Bernstein  and  Wolf.  Haywood  v.  Harmon,  17  111.  477 ; 
McDonald  v.  The  W.  B.  Co.,  35  111.  App.  283.  The  no- 
tice may  be  signed  without  the  seal  of  the  corporation 
attached  and  must  necessarily  be  signed  by  an  agent 
where  the  subcontractor  is  a  corporation.  Cary-Lom- 
bard  L.  Co.  v.  Fullenwider,  150  111.  629. 

The  notice  was  properly  admitted  in  evidence,  and 
the  court  committed  no  error  in  rendering  a  joint  judg- 
ment under  the  statute  against  the  owners  and  con- 
tractors.   Harty  Bros.  v.  Polakow,  237  111.  559. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Lafayette  Upthegroye,  Appellee,  v.  Chicago  Great 
Western  Railroad  Company,  Appellant. 

Gen.  No.  5474. 

1.  Verdicts — token  not  disturbed  where  two  juries  have  con- 
curred. If  two  juries  have  upon  the  same  evidence  found  the  same 
way  the  Appellate  Court  will  not  reverse  solely  on  the  ground 
that  from  a  reading  of  the  evidence  in  the  record,  it  seems  to  the 
court  that  the  preponderance  of  the  evidence  favors  the  defeated 
party. 

2.  Instructions — when  as  to  right  of  recovery  will  not  reverse. 
An  instruction  which  authorizes  a  verdict  for  the  plaintiff  if  he 
has  made  out  his  case  as  alleged  in  his  declaration  will  not  effect 
a  reversal  if  the  declaration  is  sufficiently  full  so  as  to  cover  all 
the  material  elements  necessary  to  he  established  and  the  other 
instructions  are  not  framed  in  such  way  that  the  jury  were  likely 
to  be  misled. 

3.  Trial — when  interruptions  and  improper  arguments  will  not 
reverse.  Unnecessary  interruptions  and  impropriety  in  argument 
will  not  reverse  if  both  counsel  have  been  equally  culpable. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Jo  Daviess  county;  the  Hon.  Richard  S.  Farrand,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1911.  Affirmed. 
Opinion  filed  October  13,  1911.  Rehearing  denied  April  11,  1912; 
additional  opinion  filed.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

(89) 
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Sheean  &  Sheean,  for  appellant;  John  Babton 
Payne,  of  counsel. 

T.  J.  Fitzpatkick  and  F.  J.  Campbell,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Upthegrove  was  head  brakeman  on  a  freight  train, 
Extra  No.  272,  going  east  on  the  Chicago  Great  West- 
ern Railroad,  and  was  riding  on  the  engine  on  Septem- 
ber 5,  1907.  The  conductor  and  engineer  had  been 
ordered  to  reduce  speed  to  fifteen  miles  per  hour  at 
the  west  switch  at  Fox  station,  but  as  the  engine  went 
around  a  curve  some  distance  west  of  that  switch  it 
was  flagged.  The  engineer  failed  to  stop  the  train 
and  further  progress  around  the  curve  revealed  a 
dump  car  standing  on  the  main  track  with  a  heavy 
iron  upon  it.  Upthegrove  saw  that  a  collision  was 
inevitable  and  jumped  from  the  engine.  He  claims 
that  he  thereby  received  a  rotary  dislocation  of  the 
atlas,  and,  on  December  5,  1908,  he  began  this  suit 
against  the  Chicago  Great  Western  Railway  Company 
to  recover  damages  therefor  and  had  a  verdict  and  a 
judgment  for  $12,500.  We  reversed  that  judgment 
and  remanded  the  cause  for  a  new  trial  in  Upthegrove 
v.  Chicago  Great  Western  Railway  Company,  154  111. 
App.  460.  Thereafter  the  name  of  the  defendant  was 
changed  to  Chicago  Great  Western  Railroad  Company. 
Upon  a  second  trial  Upthegrove  had  a  verdict  and  a 
judgment  for  $8,000  from  which  defendant  below  ap- 
peals. 

Appellee  introduced  evidence  tending  to  show  that 
the  signal  flag  should  have  been  carried  much  farther 
west  or  the  torpedoes  should  have  been  put  upon  the 
rail  further  west  and  that  the  engineer  could  not  stop 
.  the  train  on  the  down  grade  under  the  circumstances 
then  existing  in  time  to  avoid  a  collision;  that  appellee 
did  receive  a  rotary  dislocation  of  the  atlas;  that  he 
has  suffered  great  pain  therefrom;  that  an  effort  to 
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reduce  the  dislocation  would  probably  produce  a 
pressure  upon  the  spinal  cord  and  result  in  instant 
death;  that  he  is  and  will  be  unable  to  perform  any 
labor;  that  he  was  forty-three  years  of  age  and  earn- 
ing from  $80  to  $100  per  month  at  the  time  of  the 
injury.  This  evidence,  standing  alone  was  sufficient 
to  justify  a  verdict  for  appellee,  assessing  his  dam- 
ages at  $8,000.  Appellant  introduced  evidence  tend- 
ing to  show  that  the  train  could  readily  and  easily 
be  stopped  between  the  time  the  conductor  saw  the 
flag  and  the  time  the  engine  reached  the  flag,  a  long 
distance  west  of  the  dump  car,  if  the  engineer  had 
applied  emergency  air,  as  appellant  claims  its  rules 
required;  that  the  collision  was  solely  caused  by  the 
negligence  of  the  engineer  and  of  the  conductor;  that 
appellee  is  feigning  a  dislocation  of  the  atlas  which 
does  not  exist;  and  that  if  he  did  receive  such  dis- 
location, it  could  have  been  readily  reduced  by  proper 
treatment.  Upon  most  of  these  propositions  appel- 
lant has  an  apparent  preponderance  of  the  evidence. 
If  we  were  reviewing  the  first  trial,  we  should  be  dis- 
posed to  hold  that  the  case  ought  to  be  submitted  to 
another  jury.  But  two  juries  and  two  trial  judges 
have  now  sustained  appellee's  contentions,  and  we 
conclude  that  as  appellee's  evidence  makes  a  case  sup- 
porting the  verdict  and  judgment,  we  ought  not  again 
to  reverse  a  decision  favorable  to  appellee  solely  on 
the  ground  that  from  a  reading  of  the  evidence  in  the 
record,  it  seems  to  us  that  the  preponderance  thereof 
favors  the  appellant. 

At  the  request  of  appellee  the  court  gave  to  the 
jury  the  following  instruction: 

"1.  The  court  instructs  the  jury  that  if  you  believe 
from  the  preponderance  of  the  evidence  and  under  the 
instructions  of  the  court,  in  this  case,  that  the  plaintiff 
has  made  out  his  case  as  laid  in  the  amended  declara- 
tion, or  either  Count  thereof,  then  the  jury  should  find 
for  the  plaintiff." 
Appellant  contends  that  the  giving  of  this  instruc- 
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tion  should  reverse  the  judgment.  The  various  cases 
wherein  this  instruction  has  been  held  reversible  error, 
or  not  reversible  error,  according  to  the  issues  in- 
volved, are  fully  cited  and  discussed  in  Krieger  v. 
A.  E.  &  C.  E.  E.  Co.,  242  111.  544,  and  Cromer  v. 
Borders  Coal  Co.,  246  111.  451 ;  in  each  of  which  cases 
a  judgment  was  reversed  for  the  giving  of  this  instruc- 
tion. It  is  therefore  material  to  inquire  what  negli- 
gence was  charged.  The  case  was  tried  upon  the  first 
six  counts  of  an  amended  declaration.  The  first  count 
charged  that  appellant  negligently  left  upon  its  track 
near  Fox  a  dump  car  containing  a  large  quantity  of 
railroad  steel,  whereby  the  collision  occurred.  This 
count  did  not  expressly  charge  that  the  servants  of 
defendant  who  left  said  dump  car  on  the  track  were 
not  fellow  servants  with  appellee,  but  as  it  had  previ- 
ously alleged  that  appellee  was  a  brakeman  on  an  east- 
bound  train  at  that  time,  it  is  manifest  that  the  facts 
alleged  in  the  count  negative  the  existence  of  any 
relation  of  fellow  servant  between  appellee  and  the 
servants  of  appellant  who  left  said  dump  car  on  the 
track.  The  second  count  charged  that  appellant  neg- 
ligently failed  to  have  a  flagman  stationed  a  sufficient 
distance  from  said  dump  car  so  that  the  train  could 
be  stopped  before  colliding  with  the  dump  car  and 
that  said  work  in  which  said  dump  car  was  being  used 
was  under  the  charge  of  a  steel  gang,  whose  members 
were  not  fellow  servants  with  appellee.  The  third 
count  made  the  same  charge  as  to  the  members  of  the 
steel  gang  and  alleged  as  negligence  a  failure  to  place 
torpedoes  upon  the  rails  of  the  track  or  otherwise  to 
warn  the  engineer  so  as  to  give  him  sufficient  time 
and  space  in  which  to  stop  his  train  before  colliding 
with  the  dump  car.  The  fourth  count  charged  that 
the  men  who  were  using  the  dump  car  were  not  fellow 
servants  with  appellee  and  that  appellant  negligently 
failed  to  give  the  engineer  any  warning  that  the  dump 
car  was  on  the  track.    The  fifth  count  charged  that 
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the  servants  of  appellant  using  the  dump  car  were  not 
fellow  servants  with  appellee  and  that  appellant  neg- 
ligently failed  to  give  the  engineer  and  conductor  or 
either  of  them  any  notice  by  telegraph  order  or  other- 
wise that  said  dump  car  was  on  the  track.  The  sixth 
count  likewise  charged  that  the  servants  of  appellant 
in  charge  of  the  dump  car  were  not  fellow  servants  of 
appellee  and  that  appellant  negligently  failed  to  give 
notice  to  its  servants  in  charge  of  said  train,  No.  272, 
that  its  track  was  in  bad  condition  and  unsafe  upon 
which  to  run  a  train  of  cars.  It  will  therefore  be 
seen  that  each  count  of  the  declaration  charged  negli- 
gence in  the  steel  gang  or  in  the  train  dispatcher, 
whose  duty  it  was  to  give  telegraphic  orders.  "When 
therefore  the  first  instruction  authorized  a  verdict  for 
appellee  if  he  had  made  out  his  case  as  laid  in  his 
amended  declaration,  it  required  him  to  prove  negli- 
gence, either  of  the  steel  gang  or  of  its  foreman,  in 
failing  to  send  out  a  flag  far  enough  or  to  place  tor- 
pedoes on  the  rail  far  enough  from  the  dump  car  to 
enable  the  engineer  to  stop  the  train  after  receiving 
that  warning,  or  negligence  in  the  train  dispatcher  who 
failed  to  give  some  telegraphic  order  which  would 
have  notified  the  engineer  of  the  fact  that  the  dump 
car  was  on  the  track.  If  the  jury  found  that  the  col- 
lision was  solely  caused  by  the  negligence  of  the  en- 
gineer or  of  the  conductor  or  both,  then  it  could  not 
find  for  appellee,  under  the  first  instruction  above 
quoted.  Appellant  by  its  second  instruction  caused 
the  jury  to  be  told  that  the  engineer,  conductor,  fore- 
man and  brakeman  were  fellow  servants  and  that  if 
this  injury  occurred  to  appellee  by  reason  of  the  neg- 
ligence of  one  of  these  fellow  servants,  then  they 
should  find  appellant  not  guilty,  unless  they  further 
found  that  appellant  was  otherwise  guilty  of  negli- 
gence as  charged  in  some  count  of  the  declaration  and 
that  such  negligence  contributed  to  the  injury  and  that 
said  negligence  of  appellant  and  of  said  fellow  serv- 
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ant  or  servants  were  concurrent  causes  of  the  injury 
and  combined  were  the  proximate  cause  thereof.  In 
view  of  the  allegations  of  each  count  and  of  the  second 
instruction  given  at  the  request  of  the  appellant,  we 
conclude  the  giving  of  appellee's  first  instruction 
should  not  be  held  to  be  reversible  error.  Appellant 
complains  of  the  refusal  of  certain  instructions  re- 
quested by  it.  Appellant's  second  refused  instruction 
invaded  the  province  of  the  jury  and  would  have  told 
the  jury  that  the  evidence  on  a  certain  point  was  uncon- 
tradicted, whereas  the  evidence  on  that  subject  offered 
by  appellee  and  by  appellant  was  not  at  all  in  har- 
mony; but  in  all  other  respects  the  refused  instruc- 
tions were  clearly  embodied  in  those  that  were  given 
at  appellant's  request. 

Appellant  complains  that  the  court  erred  in  various 
rulings  on  the  admission  and  rejection  of  evidence. 
We  have  examined  the  rulings  complained  of  and  do 
not  find  any  reversible  error  therein.  Appellant  com- 
plains of  language  used  by  appellee's  attorney  in  the 
argument  of  the  case  before  the  jury  and  of  his  fre- 
quent interruption  of  the  attorney  for  appellant  in  his 
argument.  We  think  that  during  this  argument  coun- 
sel for  both  sides  were  more  nervous  than  was  neces- 
sary or  fitting,  and  that  sometimes  appellee's  attorney 
interrupted  appellant's  attorney  when  he  should  not 
have  done  so,  but  appellant's  attorney  several  times 
stated  the  evidence  different  from  what  it  really  was 
and  sometimes  undertook  to  discuss  evidence  which 
had  been  excluded  or  to  state  facts  which  he  had  not 
been  permitted  to  prove,  and  this  conduct  necessarily 
led  to  interruptions ;  and  we  conclude  that  counsel  for 
both  sides  were  about  equally  responsible  for  the  in- 
terruptions which  occurred. 

The  judgment  is  therefore  affirmed. 

Affirmed. 
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Opinion  Per  Curiam.  Appellant  contends  in  its 
petition  for  a  rehearing  that  the  first  instruction  above 
set  out  was  erroneous  because  it  would  permit  a 
verdict  for  appellee  even  if  his  fellow  servants,  the 
engineer  and  conductor  of  his  train,  were  guilty  of 
negligence  which  contributed  to  his  injury.  As  shown 
in  the  foregoing  opinion,  the  jury  could  not  find  for 
appellee  under  said  instruction  unless  it  found  that 
appellee's  injury  was  caused  by  the  negligence  of  the 
steel  gang  or  the  train  dispatcher,  neither  of  whom 
could  be  called  fellow  servants  of  appellee  under  the 
proofs.  Appellant  would  be  liable  to  appellee  for  the 
results  of  the  negligence  of  the  steel  gang  and  of  the 
train  dispatcher.  If  the  jury  had  found  that  the  neg- 
ligence of  appellee's  fellow  servants,  the  conductor 
and  the  engineer  of  the  train,  also  contributed  to  the 
injury,  that  would  not  have  authorized  a  verdict  for 
appellant.  Where  a  servant  is  injured  through  the 
negligence  of  the  master  and  of  a  fellow  servant,  the 
master  cannot  escape  liability  on  the  ground  that  the 
fellow  servant  also  contributed  to  the  injury.  Ken- 
nedy v.  Swift  &  Co.,  234  111.  606,  and  cases  there  cited. 
Hence,  the  instruction  was  not  erroneous  in  the  re- 
spect now  suggested.  The  petition  for  a  rehearing 
is  denied* 


Agnes  Tennyson,  Administratrix,  Appellee,  y.  Illinois 

Steel  Company,  Appellant. 

Gen.  No.  5517. 

1.  Verdicts — when  not  disturbed  in  personal  injury  case.  In  an 
action  for  personal  injuries  the  verdict  rendered  will  not  be  dis- 
turbed If  no  errors  of  law  have  Intervened  and  the  evidence  tends 
to  establish  the  averments  of  the  declaration  which  is  sufficient 
in  law  to  sustain  the  verdict. 

2.  Appeals  and  ebbobs — when  admission  of  erroneous  evidence 
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will  not  reverse.     The  admission  of  erroneous  evidence  will  not 
reverse  if  no  prejudice  appears  to  have  resulted. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Will  county;  the  Hon.  Charles  B.  Camp- 
bell. Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1911. 
Affirmed.  Opinion  filed  November  23,  1911.  Rehearing  denied  April 
11,  1912.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

John  E.  Cochran  and  Gabnsey,  Wood  &  Lennon, 
for  appellant;  Knapp  &  Campbell  and  John  C. 
Mechem,  of  counsel. 

Bark,  McNatjghton  &  Bahr,  for  appellee. 

Opinion  Peb  Curiam.  At  7:30  or  7:45  p.  m.  of 
March  27,  1909,  there  was  a  "bosh  slip"  in  blast 
furnace  No.  1  of  the  Illinois  Steel  Company's  plant 
at  Joliet,  and  three  or  four  minutes  later  there  was  a 
very  serious  explosion  in  the  engine  room,  about  400 
feet  distant,  connected  with  said  blast  furnace,  the 
roof  and  walls  were  largely  destroyed  and  much  other 
damage  was  done,  and  James  Tennyson,  the  engineer 
on  duty  there,  was  killed.  His  administratrix  brought 
this  suit  against  the  Illinois  Steel  Company  to  recover 
damages  to  the  next  of  kin  resulting  from  his  death, 
which  the  declaration  attributed  to  the  negligence  of 
the  company.  There  was  a  plea  of  not  guilty,  a  jury 
trial,  a  verdict  for  plaintiff  for  $10,000  and  a  judgment 
thereon,  from  which  the  defendant  below  appeals. 

The  declaration  will  be  better  understood  by  a  pre- 
liminary statement  of  the  machinery,  appliances  and 
method  of  work  involved  in  this  explosion,  though 
these  are  so  technical  and  intricate  that  our  descrip- 
tion must  necessarily  be  incomplete.  The  record 
shows  that  blast  furnace  No.  1  is  shaped  much  like 
an  ordinary  lamp  chimney  and  is  over  80  feet  high; 
that  it  is  lined  inside  with  fire  brick ;  that  its  internal 
diameter  at  the  top  is  15  feet,  from  which  it  gradually 
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widens  as  it  goes  down  until  at  about  23  feet  from  the 
bottom  it  is  20  feet  widef  and  that  from  there  it  con- 
tracts to  a  distance  of  about  10  feet  from  the  bottom, 
at  which  point  it  is  13  feet  in  width,  and  so  continues 
from  there  to  the  bottom.  The  widest  part  is  called 
"the  bosh"  and  the  bottom  is  called  "the  hearth." 
A  short  distance  below  the  top  of  the  furnace  and 
within  it,  is  a  bell  shaped  stopper  which  can  be  raised 
and  lowered  a  distance  of  2  or  3  feet.  When  raised, 
the  outer  rim  of  the  bell  fits  against  a  projection  or 
flange  around  the  inside  of  the  furnace  wall  and  closes 
the  top  of  the  furnace.  Just  below  the  edge  of  the 
bell  are  some  outlets  to  the  side,  one  of  which  is  called 
the  "down-comer,"  which  is  a  pipe  about  6  feet  in 
diameter  which  conveys  the  gas  generated  in  smelting 
from  the  top  of  the  furnace  to  different  parts  of  the 
works  where  it  is  used  for  fuel.  If  the  pressure  of 
the  gas  at  the  top  becomes  excessive,  valves  open 
automatically  just  below  the  bell  into  other  pipes 
called  "bleeders"  through  which  the  excess  escapes 
into  the  open  air.  About  in  line  with  the  bleeders 
were  "explosion  doors"  originally  put  in  to  aid  in 
the  escape  of  gas  and  other  material  when  there  is  a 
slip.  About  10  or  12  feet  from  the  bottom  of  the 
furnace  an  iron  pipe,  called  a  "bustle  pipe,"  with 
3  feet  internal  diameter,  lined  with  fire  brick,  encircles 
the  furnace.  From  the  bustle  pipe  small  pipes  run 
to  nine  openings  through  the  furnace  walls,  called 
"tuyeres,"  and  through  the  tuyeres  air  at  a  tempera- 
ture of  about  800  degrees  is  forced  into  the  furnace 
under  a  pressure  of  10  pounds  to  the  square  inch 
when  the  furnace  is  being  operated.  The  other  ap- 
pliances connected  with  the  furnace  are  the  engine  for 
forcing  cold  air  through  structures  called  "stoves," 
which  heat  it  to  a  temperature  of  800  or  900  degrees 
Fahrenheit,  or  higher,  and  it  is  then  forced  into  the 
furnace. 
There  are  four  stoves  between  the  engines  and  the 
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furnace  to  heat  the  air.  Three  of  the  stoves  are  in 
a  row  immediately  south  of  the  furnace  and  one  is  a 
short  distance  west  of  the  furnace.  The  stove  farthest 
from  the  furnace  is  about  150  feet  south  of  it.  Each 
stove  is  about  80  feet  high  and  20  feet  in  diameter, 
and  is  lined  with  fire  brick,  and  has  two 'partitions 
of  firebrick,  one  extending  from  the  bottom  to  near 
the  top,  and  the  other  from  the  top  near  to  the  bottom. 
The  stoves  are  heated  by  gas  taken  from  the  top  of 
the  furnace  by  the  down-comer,  which  gas  is  conveyed 
by  a  pipe  to  the  bottom  of  the  stove  into  which  it  is 
admitted  with  a  proper  mixture  of  air  to  cause  it  to 
burn.  A  stove  is  heated  by  the  heat  from  the  burning 
gas  traversing  the  three  chambers  of  the  stove,  from 
the  bottom  up  one  side,  then  over  the  partition  and 
down  the  center  chamber,  then  under  the  other  parti- 
tion and  up  the  other  side,  and  out  into  the  open  air 
through  a  stack.  It  takes  three  hours  to  heat  a  stove 
and  three  stoves  are  being  heated  at  the  same  time, 
while  the  fourth  is  being  used  to  heat  the  air  for  the 
furnace.  The  air  for  the  furnace  is  heated  by  shut- 
ting the  inlet  for  the  gas  and  the  outlet  at  the  stack, 
and  opening  a  valve  from  the  cold  air  pipe  into  the  top 
of  the  stove,  and  forcing  the  air  into  the  chamber  of 
the  stove  at  the  top  on  the  side  the  heat  traversed 
last,  and  then,  through  the  stove  which  had  been 
heated,  in  the  opposite  direction  to  that  in  which  the 
heat  traversed  the  stove,  and  out  of  the  stove  through 
a  valve  into  a  pipe  150  feet  long,  which  is  lined  with 
fire  brick  and  is  about  3  feet  inside  diameter.  This 
is  called  the  "hot  blast  main,"  and  through  it  the 
heated  air  from  the  stove  is  forced  into  the  bustle  pipe 
and  thence  through  the  tuyeres  into  the  furnace. 
The  air  when  forced  through  a  stove  is  heated  to  800 
or  900  degrees  or  higher,  and  in  the  course  of  an  hour 
the  stove  cools  so  that  it  does  not  heat  the  air  as  at 
first,  and  then  another  stove  which  has  been  heated 
is  connected  with  the  cold  air  pipe  and  the  hot  blast 
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main,  and  the  cold  stove  is  shut  off  from  the  hot  blast 
main  and  the  cold  air  pipe  and  is  connected  with  the 
gas  main  to  be  again  heated. 

The  engines  for  pumping  the  air  are  situated  in  a 
building  about  400  feet  south  of  the  furnace.  The 
air  is  sucked  into  the  blowing  pipes  by  the  engines 
and  forced  past  certain  valves  into  a  cold  blast  main 
about  3  feet  in  diameter.  The  cold  blast  main,  raised 
a  few  feet  above  the  ground,  leads  to  the  first  stove, 
where  the  air  ascends  to  the  top  of  the  stoves  and 
over  them.  There  are  valves  at  the  top  of  the  stoves 
for  shutting  off  the  air  from  or  admitting  it  to  each 
of  them.  The  cold  blast  main,  the  stove  and  the  hot 
blast  main,  make  one  continuous  main  when  the  air 
is  passing  through  the  stove  from  the  engines  to  the 
furnace,  and  the  air  is  forced  into  the  furnace  under 
a  pressure  of  10  pounds  to  the  square  inch,  as  this 
furnace  requires  33,000  cubic  feet  of  air  per  minute. 

It  is  necessary  for  the  successful  management  of  a 
furnace  that  the  air  forced  into  it  through  the  tuyeres 
shall  be  of  a  uniform  temperature.  When  a  stove 
after  being  heated,  is  first  connected  with  the  air 
course,  it  heats  the  air  more  than  it  will  after  it  has 
been  cooled  by  the  air  passing  through  it.  To  keep  the 
hot  air  at  a  uniform  temperature  in  the  hot  blast 
main  a  smaller  main  connects  the  cold  air  main  at  the 
top  of  the  stoves  with  the  hot  blast  main  between  the 
stoves  and  the  furnace.  In  this  connecting  main  is  a 
valve  called  "the  mixer  valve,' J  by  which  cold  air 
may  be  admitted  in  any  amount  required  from  the 
cold  air  main  without  passing  through  a  stove,  and 
so  may  lower  the  temperature  of  the  air  in  the  hot 
blast  main  when  a  fresh  stove  is  connected  with  it. 
The  amount  of  cold  air  admitted  is  gradually  dimin- 
ished while  a  stove  is  being  used,  thus  keeping  the 
heat  of  the  air  at  a  uniform  temperature  of  about  800 
degrees  in  the  bustle  pipe  during  the  entire  hour  each 
stove  is  successively  used.    There  are  various  valves 
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in  the  mains  near  the  engines,  in  the  cold  air  main 
just  after  it  turns  to  ascend  to  the  top  of  the  stoves, 
and  in  the  hot  blast  main,  to  keep  the  air  pressure 
uniform  or  to  cut  it  off,  and  means  for  ascertaining 
the  heat  in  furnace,  bustle  pipes  and  elsewhere,  which 
it  is  not  necessary  to  describe. 

In  operating  the  furnace  a  certain  amount  of  ore 
with  proper  proportions  of  coke,  limestone,  scrap  and 
sometimes  flue  dust,  is  at  intervals  of  about  15  min- 
utes placed  on  the  bell  at  the  top  of  the  furnace ;  the 
bell  is  then  lowered  a  short  distance  and  the  raw 
material  slides  off  the  bell  into  the  furnace,  after 
which  the  bell  is  raised  and  closes  the  top  of  the 
furnace.  The  furnace  is  kept  filled  with  material  up 
to  within  about  15  feet  of  the  top  and,  when  filled, 
contains  about  800  tons  of  material,  which  is  called 
the  " burden.7 '  The  temperature  at  the  top  of  the 
furnace  is  about  500  degrees.  As  the  smelting  pro- 
ceeds the  burden  descends  in  the  furnace  and  the  heat 
increases  to  about  3,000  degrees  at  the  bosh,  or  "  fusion 
zone,"  so  that  the  ore  in  that  place  is  in  a  spongy 
state,  and  at  the  bottom  of  the  bosh  the  iron  is  liquid 
and  drips  to  the  hearth ;  the  coke  is  consumed  and  the 
limestone  mixes  with  the  impurities  of  the  ore,  forming 
slag,  which  floats  on  the  top  of  the  molten  metal  and 
is  drawn  off  whenever  it  reaches  a  certain  height  on 
the  hearth,  through  an  opening  called  the  "  cinder 
notch"  a  short  distance  above  the  opening  where  the 
molten  iron  is  run  out,  which  latter  is  called  the  "iron 
notch. ' ' 

The  theory  of  the  working  of  a  blast  furnace  con- 
templates that  the  material  will  gradually  and  uni- 
formly sink  toward  the  bottom.  In  practice  it  does 
not  always  settle  uniformly  but  the  material  sticks 
or  hangs  to  the  wall  of  the  furnace,  and  this  produces 
a  condition  called  "hanging."  When  this  condition 
occurs,  there  is  a  space  in  the  furnace  between  the 
part  of  the  material  that  sinks  and  "the  hang"  which 
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is  filled  with  gas.  This  condition  necessitates  an 
operation  called  "  slipping  the  furnace/ '  which  is  so 
operating  the  appliances  that  the  hang  is  forced  to 
move  down.  When  the  hang  is  near  the  top  of  the 
furnace  the  burden  above  it  is  comparatively  slight 
and  the  slip  is  light  and  not  particularly  dangerous, 
and  that  is  called  a  "top  slip"  but  where  the  hang 
is  at  the  bosh  the  burden  above  it  is  much  greater 
and  the  operation  of  slipping  is  much  more  dangerous, 
and  such  a  slip  is  called  a  "bosh  slip."  A  light  slip 
is  of  frequent  occurrence,  but  a  heavy  bosh  slip  is  rare 
and  a  serious  matter.  Any  slip  forces  gas  out  of  the 
furnace  to  some  extent.  When  gas  mingles  with  air 
in  certain  proportions  an  explosion  will  follow.  That 
there  is  a  hang  in  the  furnace  is  usually  discovered 
by  the  top  charger.  In  the  top  of  the  furnace  are 
four  holes  called  "try  holes"  each  about  an  inch  and 
a  half  in  diameter,  and  it  is  the  duty  of  the  charger 
to  run  a  rod  down  through  these  holes  after  the  charge 
has  been  put  in  the  furnace,  to  determine  whether  the 
burden  is  moving  properly.  For  this  purpose  rods  of 
different  lengths  are  provided  and  used.  The  fact  that 
a  furnace  is  banging  may  sometimes  be  discovered 
by  the  foreman  in  charge  of  the  furnace  by  an  exam- 
ination of  the  condition  of  the  furnace  through  peep 
holes  which  are  in  the  back  of  the  blowpipes  or  tuyeres. 
If  the  charger  discovers  that  the  furnace  is  hanging, 
it  is  his  duty  to  notify  the  foreman  by  blowing  a 
whistle.  If  a  hang  occurs  more  than  an  hour  and  a 
quarter  after  the  metal  has  been  run  out  of  the  fur- 
nace, or,  as  otherwise  expressed,  after  the  furnace 
has  been  "cast"  then  the  foreman  must  ascertain  if 
there  is  slag  or  cinder  in  the  furnace  that  would  be 
splashed  into  the  tuyeres  by  the  fall  of  the  hang,  and 
if  he  finds  that  material  present  he  must  draw  it  off 
through  the  cinder  notch.  He  must  also  examine  the 
furnace  through  the  peep  holes.  It  is  then  the  duty 
of  the  foreman  to  signal  the  men  about  the  furnace 
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and  in  the  engine  room,  by  blowing  whistles,  that  he 
is  about  to  force  a  slip.  In  front  of  the  furnace  is  a 
Bristol  recording  pressure  gauge,  which  indicates  what 
air  pressure  is  on  at  the  furnace  at  all  times.  The 
signal  that  a  slip  is  about  to  be  forced  is  notice  to 
the  engineer  to  slacken  the  speed  of  the  engine  and 
lower  the  pressure.  The  pressure  is  also  lowered  by 
opening  a  relief  valve  in  the  cold  air  main  south  of  the 
stoves,  which  permits  the  cold  air  to  escape  before  it 
gets  to  the  stove.  The  burden  sometimes  slips  by 
simply  taking  off  the  air  pressure,  which  when  on 
tends  to  hold  up  the  burden.  As  soon  as  the  foreman 
ascertains  that  the  burden  is  beginning  to  slip,  it  is 
his  duty  to  notify  the  engineer  to  restore  the  air 
pressure. 

The  declaration  consisted  of  one  original  and  eleven 
additional  counts,  and  is  of  very  greftt  length,  and  is 
very  full  of  details  of  the  conditions  and  facts  creating 
the  duties  set  up  in  the  several  counts,  which,  it  is 
alleged,  the  company  negligently  violated.  It  covers 
over  40  pages  of  the  record,  and  can  be  only  very 
briefly  summarized  here.  The  original  count  charged 
that  appellant  so  negligently  constructed,  maintained, 
used,  managed  and  operated  said  blast  furnace, 
stoves,  boilers,  engines  and  other  equipment  and  at-  % 
tachments,  used  with  said  blast  furnace,  that  thereby 
a  large  volume  of  gas,  generated  in  said  furnace,  was 
permitted  to  escape  through  a  certain  duct,  pipe  and 
equipment,  connected  with  said  furnace,  to  the  engine 
room  in  which  plaintiff's  intestate  was  at  work,  and 
said  gas  to  explode,  causing  large  quantities  of  iron 
and  other  material  to  be  thrown  against  said  intestate, 
and  causing  his  death.  The  additional  counts  will  be 
referred  to  by  their  number.  The  first  count  de- 
scribed the  slip  and  the  connections  between  the  fur- 
nace and  the  engine  room,  and  charged  that  defendant 
negligently  installed  and  maintained  in  a  certain  air 
pipe  a  valve,  so  inadequate  and  insufficient  in  design, 
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construction  and  repair  as  to  be  worthless  in  prevent- 
ing gases,  generated  in  said  blast  furnace,  from  being 
forced  out  of  the  furnace  and  into  and  through  said 
pipe  and  into  said  engine  room,  where  plaintiff's  in- 
testate was  at  work,  whereby  said  furnace  slipped 
and  forced  large  volumes  of  gas  through  the  air  pipes 
and  stoves  and  into  the  engine  room,  where  it  exploded 
and  killed  plaintiff's  intestate.  The  second  count 
charged  that  appellant  negligently  failed  to  construct 
and  maintain  in  said  air  pipe  valves  or  explosion 
doors  of  such  design  and  capacity  that,  in  the  event 
of  a  slip  in  the  furnace  and  a  forcing  of  the  gases 
back  through  said  pipe  towards  said  engine  room, 
said  gases  would  escape  through  such  valves,  explosion 
doors  or  other  devices,  into  the  open  air,  and  thereby 
prevent  the  escape  of  said  gases  into  said  engine 
room;  and  thereby,  when  said  furnace  slipped,  gases 
were  forced  through  said  pipe  into  said  engine  room 
and  ignited  and  exploded,  etc.  The  third  count 
charged  that  appellant  so  negligently  operated  said 
blast  furnace  that  the  material  therein  was  caused  to 
slip  a  great  distance  and  thereby  large  quantities  of 
gas  were  forced  from  said  blast  furnace  along  said 
air  pipe  into  said  engine  room  and  there  ignited  and 
exploded.  The  fourth  count  charged  that  appellant 
so  carelessly  constructed  and  operated  said  blast  fur- 
nace, stoves,  boilers,  engines,  gas  pipes,  air  pipes, 
blowers  and  other  attachments  that  in  consequence 
of  such  negligence  great  quantities  of  gas  generated 
in  said  furnace  were  forced  along  said  pipe  into  said 
engine  room  and  there  ignited  and  exploded.  The 
fifth  count  alleged  that  a  slip  in  the  furnace  would 
cause  the  gases  generated  therein  to  be  forced  out  of 
the  furnace  and  towards  said  engine  room,  and  that 
appellant  had  installed  a  valve  in  said  pipe  to  prevent 
the  gases  from  being  forced  back  into  said  engine  room 
when  a  slip  occurred ;  that  a  valve  which  would  operate 
automatically,  and  the  maintenance  of  the  same  in 
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good  repair  and  condition,  was  necessary  to  the  op- 
eration of  said  blast  furnace  in  a  manner  reasonably 
safe  for  the  employes  of  appellant  in  said  engine 
room;  and  that  appellant  negligently  failed  to  con- 
struct, maintain  and  keep  in  repair  an  automatic 
valve  to  prevent  the  gases  so  generated  from  being 
forced  from  said  air  pipe  into  the  engine  room;  and 
that  by  reason  of  said  negligence  the  slip  forced  the 
gases  through  said  air  pipe  into  the  engine  room  where 
it  ignited  and  exploded  and  killed  plaintiff's  intestate. 
The  sixth  count  charged  the  duty  of  appellant  to  ex- 
ercise ordinary  care  to  cause  the  raw  material  in  the 
furnace  to  sink  with  regularity  and  uniformity  and 
to  prevent  said  raw  material  from  hanging  therein 
for  a  long  and  unreasonable  time  while  the  furnace 
was  in  operation;  and  that  appellant  negligently  per- 
mitted said  furnace  to  be  operated  for  the  space  of, 
to-wit,  six  hours  during  all  which  time  the  raw  ma- 
terial in  said  blast  furnace  was  permitted  to  hang 
stationary  therein,  thereby  permitting  a  heavy  and 
dangerous  slip  of  said  raw  material,  to-wit,  400  tons 
thereof,  to  take  place  in  said  furnace  for  a  distance 
of  to-wit,  30  feet,  thereby  causing  large  quantities  of 
gas  from  said  furnace  to  be  forced  back  through  said 
air  pipe  into  said  engine  room  and  to  there  escape 
and  to  fill  said  engine  room  and  to  become  ignited  and 
to  explode,  whereby  plaintiff's  intestate  was  killed. 
The  seventh  count  charged  the  duty  of  appellant  in 
the  construction,  maintenance,  operation  and  repair  of 
said  blast  furnace  to  install,  maintain  and  keep  in  re- 
pair in  said  furnace  explosion  doors,  bleeders  and 
other  like  devices  to  carry  off  surplus  gases  generated 
in  said  furnace  in  the  event  of  a  slip  therein,  and 
that  appellant  negligently  failed  to  perform  this  duty 
and  thereby  the  slip  forced  said  gases  into  the  engine 
room  where  they  exploded  and  killed  plaintiff's  in- 
testate. The  eighth  count  charged  that  the  construc- 
tion, and  operation  of  the  blast  furnace  and  equip- 
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ment  in  a  manner  reasonably  safe  for  employes  in  the 
engine  room  required  that  automatic  valves  be  in- 
stalled and  maintained  at  all  openings  in  the  blast 
furnace  connected  with  said  air  pipe,  so  adjusted  and 
maintained  as  to  close  said  openings  whenever  a  slip 
occurred,  thereby  preventing  the  gas  from  being  forced 
into  the  engine  room;  and  that  appellant  negligently 
failed  to  install  and  maintain  in  such  blast  furnace  such 
automatic  valves  or  other  like  device,  and  in  conse- 
quence of  such  neglect,  when  the  slip  occurred,  the 
gas  was  forced  from  the  furnace  into  the  engine  room. 
The  ninth  count  charged  at  great  length  that  there 
were  certain  proper  proportions  of  iron  ore,  coke, 
limestone,  scrap,  steel  and  flux,  which  would  settle 
down  in  the  blast  furnace  with  regularity  and  uni- 
formity, while  with  improper  proportions  thereof  the 
same  would  not  settle  with  regularity  and  uniformity, 
but  would  clog,  stick  or  hang  in  the  furnace  until  a 
great  quantity  of  the  stock  in  the  lower  part  of  the 
furnace  was  consumed  and  created  a  great  void  be- 
tween the  bottom  of  the  stock  which  was  hanging  and 
the  top  of  the  molten  metal  at  the  bottom  of  the  fur- 
nace, which  void  would  continue  to  grow  greater  while 
said  upper  portions  of  the  material  were  hanging,  and 
when  said  upper  material  fell  towards  the  bottom,  it 
would  do  so  with  great  force  and  violence  and  would 
cause  the  gases  generated  in  the  furnace  to  be  forced 
out  of  the  furnace  through  said  air  pipe  and  into  said 
engine  room  and  thereby  subject  the  workmen  in  the 
engine  room  to  great  and  unnecessary  danger,  and 
that  appellant  negligently  failed  to  supply  said  blast 
furnace  with  a  sufficient  quantity  of  coke  and  flux  in 
proportion  to  the  other  materials  used  therein, 
whereby  the  stock  was  permitted  to  hang  for  a  period 
of,  to-wit,  six  hours,  and  thereafter  to  slip  with  great 
force  down  upon  the-volume  of  gases  so  generated,  and 
thereby  caused  large  volumes  of  said  gases  to  be 
forced  back  through  the  air  pipe  and  stoves  into  said 
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engine  room,  where  said  gases  ignited  and  exploded 
and  killed  plaintiff's  intestate.  The  tenth  count  was 
similar  to  the  ninth,  but  alleged  that  appellant  negli- 
gently attempted  to  reduce  said  iron  ore  in  said  fur- 
nace by  the  use  of  an  insufficient  quantity  of  coke  and 
flux,  thereby  causing  the  furnace  to  hang  and  there- 
after to  slip  and  fall  a  distance  of,  to-wit,  40  feet, 
down  upon  the  gas  generated  in  the  furnace  and 
thereby  forced  the  gas  into  the  engine  room,  etc.  The 
eleventh  count  described  at  great  length  the  blast  fur- 
nace and  the  methods  of  its  operation  and  that  to 
operate  the  same  in  a  manner  reasonably  safe  it  was 
necessary  to  cause  the  furnace  to  be  slipped  at  short 
intervals,  and  it  described  at  length  the  manner  in 
which  it  should  have  been  slipped,  and  that  the  man- 
ner in  which  the  slip  was  conducted  was  exceedingly 
hazardous  and  dangerous;  and  described  in  detail 
wherein  the  manner  of  this  slip  was  negligent,  and 
its  result  in  forcing  said  gas  into  the  engine  room, 
and  the  death  of  plaintiff's  intestate  therefrom.  The 
declaration  duly  charged  that  plaintiff's  intestate  was 
in  the  employ  of  appellant  and  was  in  the  exercise  of 
due  care,  and  that  appellant  had  knowledge  of  the 
various  conditions  described  and  of  the  danger  and 
of  its  duty,  or  should  have  had  knowledge  thereof  by 
the  use  of  due  care.  The  names  of  the  next  of  kin 
and  the  loss  to  them  were  properly  stated. 

Appellant  introduced  evidence  tending  to  show  that 
the  furnace  and  the  other  appliances  were  all  in  good 
order  and  condition,  and  were  the  best  approved 
methods  and  appliances  for  reducing  iron  ore  known 
to  the  business,  and  that  the  furnace  was  conducted 
with  due  care  and  the  slip  properly  managed,  and  that 
the  slip  and  the  explosion  were  a  pure  accident,  occur- 
ring without  any  negligence  on  the  part  of  appellant, 
and  that  it  was  a  risk  which  plaintiff's  intestate  as- 
sumed.   If  there  had  been  a  verdict  and  a  judgment 
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for  the  defendant,  it  could  not  have  been  disturbed  in 
this  court  upon  this  evidence. 

But  there  is  other  evidence  which  might  reasonably 
lead  the  jury  to  a  different  conclusion.  The  furnace 
was  discovered  to  be  hanging  at  6 :15  p.  m.  and,  after 
one  unsuccessful  attempt,  a  slip  was  finally  produced 
at  about  7 :45  p.  m.  Appellant  claims  that  it  was  not 
hanging  before  6 :15  p.  m.  and  that  from  that  time  on 
it  took  the  usual  means  to  produce  a  slip.  The  evi- 
dence leaves  it  by  no  means  certain  that  the  hanging 
began  at  6:15  p.  m.  Immediately  after  the  slip  the 
top  charger  measured  with  one  of  his  rods  and  found 
that  the  burden  had  fallen  14  feet.  The  proof  shows 
that  when  the  furnace  is  moving  with  uniformity  a 
burden  of  800  tons,  as  this  was,  will  sink  56  feet  in  12 
hours.  If  the  material  in  the  furnace  below  the  hang 
moved  as  rapidly  after  the  hanging  began  as  before, 
it  would  take  four  hours  for  a  void  of  14  feet  to  be 
produced  underneath  the  hang.  But  the  weight  of  the 
burden  having  been  taken  off  by  the  hang  the  jury 
might  well  conclude  that  the  material  beneath  would 
sink  less  rapidly  than  usual.  The  jury  therefore 
might  conclude  from  the  evidence  that  the  burden  had 
been  hanging  three  hours  or  more  before  the  slip  at 
7:45  p.  m.  or  that  it  was  hanging  before  five  o'clock. 
This  leads  us  to  inquire  what  supervision  this  furnace 
had  between  five  o'clock  and  6:15  when  the  hanging 
was  discovered.  The  superintendent  left  the  plant  at 
5 :30  and  examined  furnace  »No.  1  some  time  before 
he  left.  The  assistant  superintendent  was  out  of 
town  from  the  middle  of  the  afternoon.  The  general 
foreman  of  blast  furnaces  1,  2,  3,  and  4,  after  No.  1 
was  cast  at  five  o  'clock,  that  is,  after  the  molten  metal 
was  drawn  out  of  the  iron  notch,  made  an  examination 
of  No.  1  around  the  bottom  of  the  furnace  about  5 :15. 
He  then  examined  furnaces  2,  3,  and  4,  examining 
No.  4  last,  and  went  to  the  office  and  left  the  plant 
about  5 :45  p.  m.    The  general  foreman  at  night  went 
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on  duty  at  6  p.  m.  and  apparently  did  not  exercise  any 
supervision  over  No.  1  at  first  but  went  to  furnaces 
Nos.  3  and  4  and  there  heard  about  6:45  p.  m.  that 
No.  1  was  hanging.  He  then  went  to  No.  1  and  told 
the  night  foreman  of  furnaces  Nos.  1  and  2  to  keep 
after  No.  1  which  obviously  meant  to  keep  on  trying 
to  produce  a  slip,  and  the  general  foreman  then  went 
to  a  telephone  to  talk  with  the  superintendent  and 
did  talk  with  him  about  this  §tnd  another  furnace  till 
the  slip  occurred.  The  day  foreman  of  furnaces  1 
and  2  testified  that  they  cast  No.  1  at  five  o'clock  and 
that  right  after  that  he  looked  around  and  found  no 
indication  that  the  furnace  was  hanging  and  left  at 
ten  minutes  to  six.  The  night  foreman  of  furnaces 
1  and  2  testified  that  he  went  on  at  six  and  cast  No.  2 
furnace  right  after  six  and  was  at  No.  2  furnace  at 
6:30  p.  m.  when  the  whistle  blew  to  show  that  No.  1 
was  hanging.  He  had  evidently  done  nothing  at  fur- 
nace No.  1  before  that,  and  after  that  he  gave  orders 
below.  The  hot  blast  man  on  the  day  turn  on  fur- 
naces 1  and  2  quit  at  six  o'clock,  and  apparently  did 
nothing  concerning  furnace  No.  1  after  it  was  cast  at 
five  o  'clock.  The  night  hot  blast  man  on  Nos.  1  and  2 
went  on  duty  at  six  p.  m.,  examined  the  heat  in  the 
lower  part  of  the  furnaces  at  No.  1  and  then  went  to 
No.  2  and  was  there  till  he  heard  the  signal  that  No.  1 
was  hanging.  The  hot  blast  helper  at  Nos.  1  and  2 
on  the  night  turn  went  on  at  6  p.  m.  and  after  a  little 
work  at  No.  1,  went  to  No.  2  and  worked  there  till  the 
signal  was  given  that  No.  1  was  hanging.  These  two 
men  on  the  night  turn,  the  hot  blast  man  and  his 
helper,  were  each  about  19  years  of  age  and  had  spent 
but  a  few  months  at  this  furnace  or  at  this  kind  of 
work.  The  boss  top  filler  on  No.  1  that  night  went 
on  duty  at  5:50  p.  m.  At  6  he  put  down  one  of  his 
rods  through  one  of  the  holes  in  the  top  of  the  fur- 
nace provided  for  that  purpose,  and  then  put  on  an- 
other charge,  and  then  put  down  his  rod  again  at  6 :15 
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and  then  found  that  the  burden  had  not  descended 
since  his  previous  measurement  and  therefrom  decided 
that  the  furnace  was  hanging.  It  is  claimed  from  his 
evidence  that  he  meant  that  it  was  not  hanging  at  six 
o'clock  when  he  first  measured,  but  it  is  evident  from 
his  testimony  that  he  could  not  tell  whether  it  was 
hanging  till  he  made  a  second  measurement  and  com- 
pared it  with  the  first.  The  evidence  shows  that  the 
man  below  could  form  some  judgment  whether  the 
burden  was  hanging  by  looking  through  the  peep  holes 
at  the  tuyeres  and  also  by  ascertaining  the  amount  of 
heat  below.  But  the  only  sure  test  whether  the  fur- 
nace was  hanging  was  the  use  of  the  rods  at  the  top. 
There  was  no  proof  of  the  use  of  any  rod  at  the  top 
of  No.  1  between  five  and  six  p.  m.  and  therefore  no 
positive  proof  that  the  furnace  had  not  been  hanging 
since  five  o'clock  at  least.  Forty-five  charges  were 
put  into  the  top  of  this  furnace  between  6  a.m.  and 
6  p.  m.  that  day,  or  nearly  one  charge  every  15  min- 
utes. The  evidence  seems  to  show  that  these  charges 
weighed  about  16  tons  each  or  more.  No  one  testified 
that  charges  were  put  in  between  five  and  six  p.  m. 
but  from  the  total  number  of  charges  that  half  day 
and  the  evidence  that  regularity  and  uniformity  were 
constantly  observed,  the  jury  might  reasonably  infer 
that  charges  were  put  on  every  15  minutes  during  that 
time.  If  the  furnace  was  hanging  all  that  time,  the 
jury  might  well  conclude  that  it  was  negligence  to  add 
16  tons  every  15  minutes  to  the  hanging  burden.  This 
evidence  therefore  tends  to  show  that  from  five  to 
six  p.  m.  this  furnace  did  not  have  proper  attention. 
Again,  when  the  slip  was  finally  produced  a  charge 
was  resting  on  top  of  the  bell,  and  immediately  after 
the  slip  and  before  the  explosion  the  top  charger 
lowered  the  bell  and  discharged  that  additional  weight 
of  16  tons  upon  the  contents  of  the  furnace,  with  a 
fall  of  14  feet  or  more,  thereby  greatly  increasing  the 
pressure  which  forced  the  gas  through  the  mains  into 
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the  engine  room,  where  its  mixture  with  air  produced 
the  explosion.  The  jury  may  have  concluded  that  it 
was  the  fall  of  that  great  weight  at  that  instant  which 
forced  the  gas  into  the  engine  room  and  produced  the 
explosion  which  occurred  three  or  four  minutes  after 
the  slip.  Again,  explosion  doors  had  been  provided 
near  the  top  of  the  furnace,  and  these  had  been  bolted 
down,  on  the  theory  that  the  bleeders  furnished  a  suffi- 
cient outlet  in  that  direction  for  the  gas  at  the  time 
of  the  slip,  and  because  men  had  been  overcome  by 
gas  when  they  went  to  close  the  explosion  doors  after 
a  slip.  The  proof  is  that  when  the  burden  slips  it 
usually  breaks  up  to  some  extent,  and  cracks  open 
in  the  material,  through  which  cracks  some  of  the 
gas  below  the  burden  escapes  upward  to  the  top  of 
the  furnace.  That  there  were  such  cracks  produced 
when  this  burden  slipped  is  evident  from  the  fact  that 
the  force  opened  the  bleeder  valves  and  that  the  stock 
came  out  of  the  bleeders  at  the  top  of  the  furnace, 
which  could  not  have  happened  if  the  burden  had 
slipped  in  one  solid  mass.  The  jury  may  have  con- 
cluded that  if  these  explosion  doors  had  not  been 
bolted  down  but  had  been  left  to  operate  freely,  they 
would  have  furnished  sufficient  relief  to  prevent  the 
gas  from  being  forced  to  the  engine  room.  One  of 
the  valves  at  one  of  the  stoves  had  been  fastened  by 
the  use  of  an  iron  bar,  so  that  it  would  not  act  auto- 
matically, and  this  may  have  deprived  the  furnace  of 
relief  which  would  otherwise  have  been  afforded. 

The  evidence  makes  it  clear  that  before  causing  the 
slip  it  was  the  imperative  duty  of  the  appellant  to 
cause  the  mixer  valve  to  be  closed.  One  servant  of 
appellant  testified  that  he  closed  it,  and  another  tes- 
tified that  after  the  explosion  he  saw  it  was  closed; 
and  others  testified  that  it  was  closed,  without  knowing 
that  fact  of  their  own  knowledge.  There  was,  how- 
ever, evidence  from  which  the  jury  might  conclude 
that  these  witnesses  were  mistaken  and  that  the  mixer 
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valve  was  not  closed.  Nearly  every  other  valve  con- 
nected with  these  appliances  between  the  furnace  and 
the  engine  room  and  in  the  engine  room  was  broken 
by  the  force  of  the  explosion,  except  the  mixer  valve. 
From  all  the  facts  and  circumstances  in  evidence  the 
jury  may  have  concluded  that  the  fact  that  the  mixer 
valve  was  not  broken  was  the  best  evidence  that  it  was 
not  closed,  and  that,  if  it  had  been  closed,  the  gases 
would  have  gone  out  through  the  stove  and  would 
have  passed  into  the  open  air  before  reaching  the 
engine  room. 

There  was  proof  introduced  by  appellee,  by  at  least 
two  witnesses,  that  the  various  valves  could  have  been 
so  arranged  when  it  appeared  that  there  was  danger 
of  a  heavy  slip,  that  the  gas  would  have  passed  off 
into  the  open  air  without  reaching  the  engine  room. 
Cross-examination  by  appellant  tended  to  show  that 
such  an  arrangement  would  be  impracticable,  ex- 
pensive and  dangerous  to  the  machinery  and  to  the 
men  about  the  furnace  and  stoves,  and  re-examination 
tended  to  confirm  the  original  statement.  Appellant 
has  a  plant  at  Gary,  Indiana,  and  there  was  proof 
that  at  the  mills  there  automatic  appliances  had  been 
installed  to  prevent  gas  being  forced  into  the  engine 
room  by  a  heavy  slip,  and  that  these  appliances  were 
effective,  but  that  they  had  been  discarded  because 
they  were  not  a  commercial  success.  Witnesses  testi- 
fied that  they  would  injure  or  clog  up  various  aper- 
tures about  the  furnace.  The  jury  may  have  con- 
cluded that  in  a  matter  so  obviously  dangerous  as 
this  to  the  lives  of  servants,  appellant  should  have 
adopted  those  appliances  of  which  it  had  knowledge, 
even  though  its  officers  regarded  them  as  not  a  com- 
mercial success. 

From  the  evidence  which  we  have  partially  recited 
we  conclude  that  the  jury  might  reasonably  decide 
that  appellant  was  guilty  of  negligence  charged  in  the 
declaration  and  that  such  negligence  caused  the  death 
of  Tennyson. 
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The  assistant  superintendent  was  first  called  and 
examined  for  appellee  and  was  afterwards  called  and 
examined  for  appellant,  and  on  cross-examination  by 
appellee  was  asked:  "Does  the  engine  slack  down 
now  to  the  same  pressure  that  it  did  at  the  time  of  this 
accident,  when  a  slip  is  made!"  Appellant  objected 
that  it  was  incompetent  to  show  what  was  done  after 
the  accident  and  that  the  witness  had  already  an- 
swered. This  was  overruled  and  appellant  excepted 
and  the  witness  answered  that  they  are  not  slacked 
down  quite  as  much.  He  was  then  asked:  "You 
maintain  a  higher  pressure V9  and  he  answered  "We 
try  to."  No  objection  was  interposed  to  this  question. 
The  appellant  had  contended  that  to  aid  in  making  a 
slip  it  was  necessary  to  greatly  reduce  the  speed  of 
the  engine  in  order  to  reduce  the  pressure  of  hot  air 
underneath  the  burden,  and  that  in  this  case*  it  became 
impossible  to  restore  the  speed  and  pressure  right 
after  the  slip  began  sufficiently  to  counteract  and 
overcome  the  pressure  produced  by  the  heavy  slip, 
which  forced  the  gas  through  the  pipes.  The  tendency 
of  the  testimony  of  this  witness  in  chief  was  to  sup- 
port the  position  of  appellant.  The  cross-examiner 
was  seeking  to  show,  contrary  to  the  contention  of 
appellant,  that  by  the  use  of  certain  valves  the  speed 
of  the  engine  could  be  maintained  and  yet  the  pressure 
be  taken  off  the  furnace  while  a  slip  was  being  produced. 
The  witness  had  denied  this,  and  the  purpose  of  this 
question  was  to  call  his  attention  to  the  manner  in  which 
they  operated  their  engines  at  the  present  time,  as 
showing  that  by  operating  the  relief  valve  the  pressure 
could  be  reduced  though  the  speed  of  the  engine  was 
not  slacked  down  so  much,  and  his  answer  tended  to 
show  that  that  was  true.  But  the  same  thing  more 
complete,  was  obtained  by  the  next  answer,  to  which 
no  objection  was  made,  and  appellant  was  not  harmed. 
Another  witness  for  appellant  was  asked  by  appellee 
on  cross-examination:    "Were  you  there  when  Mr. 
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O'Brien  was  killed  in  the  engine  room?"  Appellant 
objected,  the  objection  was  overruled,  appellant  ex- 
cepted and  the  witness  answered:  "No,  sir,  I  was 
not  at  that  furnace.' 9  The  court  refused  to  permit 
the  inquiry  to  be  carried  any  further.  It  was  not 
shown  when  or  how  0  'Brien  was  killed,  nor  was  there 
anything  to  indicate  that  it  was  by  an  explosion  or  in 
the  making  of  a  slip  or  by  the  negligence  of  appellant 
or  that  he  had  been  a  servant  of  appellant.  Perhaps 
the  questions  here  referred  to  should  not  have  been 
asked,  but  we  find  in  them  nothing  which  injured  ap- 
pellant or  which  would  justify  the  reversal  of  a  judg- 
ment in  a  case  which  occupied  the  attention  of  the 
jury  for  nine  days.  It  is  seldom  that  so  little  error 
of  law  is  alleged  in  so  large  a  record. 

The  jury  awarded  $10,000  damages.  It  is  said  that 
this  is  excessive.  Deceased  was  earning  from  $49  to 
$52  every  two  weeks,  or  over  $1,200  per  year.  He 
was  in  excellent  health  and  was  42  years  old  at  the 
time  of  his  death.  He  left  a  widow  and  four  chil- 
dren, the  oldest  aged  8  years  and  the  youngest  7 
weeks.  This  suit  is  brought  to  recover  damages  for 
their  pecuniary  loss.  We  cannot  say  that  their  loss 
does  not  equal  the  amount  of  this  verdict. 

The  judgment  is  affirmed. 

Affirmed. 


M.  F.  Loughran  et  al.,  Appellees,  v.  John  A.  Gorman, 

Appellant. 

Gen.  No.  5549. 

Appeals  and  ebrobs — when  affirmance  results  oy  operation  of 
law.  If  but  two  of  the  justices  participate  upon  the  hearing  of  an 
appeal  and  they  disagree,  an  affirmance  by  operation  of  law  re- 
sult*. 

Tou  CLXVIII  8. 
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Foreclosure.  Appeal  from  the  Circuit  Court  of  Will  county;  the 
Hon.  Dobbange  Dibell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

J.  L.  0  'Donnell,  T.  F.  Donovan  and  J,  A.  Bbay,  for 
appellant* 

Barb,  MoNatjghton  &  Barb,  for  appellee. 

Per  Cubiam.  Mr.  Presiding  Justice  Dibell  tried  this 
case  in  the  court  below  and  therefore  took  no  part  in 
its  consideration  here.  The  other  members  of  the 
court  have  given  the  case  a  careful  examination  and 
are  divided  in  opinion  as  to  whether  the  decree  should 
be  affirmed  or  reversed.  The  decree  is  therefore  af- 
firmed by  operation  of  law. 

The  authorities  for  the  affirmance  of  a  judgment  by 
an  equally  divided  court  are  collected  in  Binder  v. 
Langhorst,  139  I1L  App.  493. 

Decree  affirmed. 


Dillon  S.  Brown,  Administrator,  Defendant  in  Error, 

v.  Theodotia  Burley  et  al. 

W.  Leslie  Lowe,  Plaintiff  in  Error. 

Gen.  No.  5451. 

1.  Appeals  and  ebbobs — when  transcript  not  stricken.  A  por- 
tion of  a  record  omitted  by  the  appellant  but  supplied  by  the  ap- 
pellee will  not  be  stricken  at  the  instance  of  the  appellant 

2.  Appeals  and  ebbobs — when  certificate  of  evidence  stricken. 
If  a  certificate  of  evidence  be  signed  at  a  time  when  the  court  is 
without  power  to  sign  the  same  it  will  be  stricken. 

3.  Appeals  and  ebbobs — when  finding  by  County  Court  presumed 
supported  by  evidence.  Findings  of  fact  contained  in  a  decree  of 
thj3  County  Court  ordering  the  sale  of  real  estate  will  be  pre- 
sumed supported  by  the  evidence  heard  where  no  certificate  of  evi- 
dence is  preserved. 

4.  Appeals  and  ebbobs — when  assignments  deemed  waived.  As- 
signments of  error  not  argued  are  deemed  to  have  been  waived* 
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5.  Certificates  of  evidence — when  proper  in  County  Court.  If 
an  appeal  is  properly  taken  from  the  County  Court  to  an  Appellate 
Court  a  certificate  of  evidence  may  be  properly  signed  and  sealed 
by  the  judge  of  the  County  Court 

6.  Certificates  of  evidence — when  must  be  signed.  A  certificate 
of  evidence  must  be  prepared  and  signed  at  the  time  unless  by  an 
order  of  court  it  is  permitted  to  be  thereafter  prepared  and  signed 
within  a  later  time  fixed  by  such  order. 

7.  Administration  of  estates — when  letches  no  defense  to  appli- 
cation to  sell  real  estate  to  pay  debts.  If  all  the  assets  have  been 
exhausted  except  the  homestead  not  worth  over  $1,000  which  the 
widow  continues  to  occupy  as  a  homestead,  holders  of  unsatisfied 
claims  may  wait  till  the  homestead  estate  is  extinguished  before 
applying  for  a  sale  of  the  property  no  matter  how  long  the  lapse 
of  time. 

8.  Interest — when  allowance  upon  balance  of  widow's  award 
proper.  Where  a  money  judgment  has  been  entered  providing  for 
the  payment  of  a  balance  due  upon  a  widow's  award  interest  may 
be  awarded  from  the  time  of  the  entry  of  such  judgment. 

Petition  to  sell  real  estate  to  pay  debts.  Error  to  the  County 
Court  of  De  Kalb  county;  the  Hon.  William  L.  Pond,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  13,  1912. 

Vincent  D.  Wyman  and  Otto  W.  Jurgens,  for 
plaintiff  in  error. 

George  Brown,  for  defendant  in  error;  C.  D.  Rog- 
ers, of  counsel. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court.  ■> 

On  March  11,  1907,  Dillon  S.  Brown,  administrator 
de  bonis  non  of  the  estate  of  Thomas  W.  Burley,  de- 
ceased, filed  a  petition  in  the  County  Court  of  DeKalb 
county  for  the  sale  of  real  estate  to  pay  debts,  the  prin- 
cipal item  being  a  balance  due  on  the  widow's  award 
and  interest  thereon.  The  widow  and  the  heirs  (all  of 
whom  were  collateral)  were  made  defendants;  an 
amendment  was  filed  to  the  petition;  W.  Leslie  Lowe, 
an  heir,  answered ;  and  there  was  a  hearing  and  a  de- 
cree for  the  sale  of  the  real  estate,    Lowe  sued  out  a 
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writ  of  error  from  this  court  to  review  the  proceed- 
ing and  filed  a  record  containing  only  the  petition,  the 
amendment,  his  answer  and  the  decree.    Defendant  in 
error  obtained  a  certiorari  to  have  other  parts  of  the 
record  certified,  and  two  additional  records  were  filed 
on  the  same  day,  one  containing  various  parts  of  the 
record  proper  omitted  by  plaintiff  in  error,  and  the 
other  containing  a  certificate  preserving  the  evidence 
introduced  at  the  hearing,  and  he  filed  an  additional 
abstract  of  said  certificate  of  evidence.    Plaintiff  in 
error  moved  to  strike  the  additional  record  and  the 
additional  abstract  from  the  files,  without  specifying 
which  record  was  meant.    This  motion  was  taken  with 
the  case.    We  see  no  reason  for  striking  from  the  files 
those  portions  of  the  record  and  files  of  the  court  be- 
low which  plaintiff  in  error  omitted.    Plaintiff  in  er- 
ror contends  that  there  can  be  no  certificate  of  evi- 
dence in  a  probate  proceeding  in  the  County  Court, 
relying  upon  Blair  v.  Sennott,  134  111.  78,  84.    What 
was  there  said  applied  to  such  probate  proceedings 
as  are  appealable  to  the  Circuit  Court,  where  they  are 
tried  de  novo,  and  not  upon  the  record  of  the  County 
Court.    But  this  case  was  properly  brought  to  the  Ap- 
pellate Court.    Fields  v.  Coker,  161  111.  186 ;  Frier  v. 
Lowe,  207  111.  410;  Eoberson  v.  Tippie,  215  111.  119; 
Wachsmuth  v.  Penn  Mutual  Life  Insurance  Co.,  231 
111.  29.    In  our  opinion,  a  party  aggrieved  by  a  decree 
for  the  sale  of  real  estate  to  pay  debts  has  a  right  to 
have  the  evidence  preserved  by  a  certificate  of  evi- 
dence, for  this  is  essential  in  order  to  have  the  case 
properly  reviewed  when  removed  to  this  court,  or  to 
the  Supreme  Court  in  case  a  freehold  is  involved.    The 
remedy  by  appeal  or  writ  of  error  would  be  very  in- 
adequate if  the  evidence  could  not  be  preserved.    But 
the  decree  here  reviewed  was  entered  at  the  April  term 
A.  D.  1908,  of  the  County  Court,  and  no  leave  was 
then  given  to  afterwards  present  a  certificate  of  evi- 
dence, whereas  this  certificate  was  signed  on  August 
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14, 1911,  during  the  pendency  of  the  case  in  this  court. 
A  certificate  of  evidence  must  be  prepared  and  signed 
at  the  time,  unless  by  an  order  of  court  it  is  permitted 
to  be  thereafter  prepared  and  signed  within  a  later 
time  fixed  by  such  order.  Harris  v.  People,  138  111. 
63 ;  Guyer  v.  D.  R.  I.  &  N.  W.  By.  Co.,  196  111.  370 ; 
Finch  &  Co.  v.  Zenith  Furnace  Co.,  245  HI.  586;  City 
of  Spring  Valley  v.  County  of  Bureau,  115  111.  App. 
545;  People  v.  Strauch,  153  111.  App.  544.  Therefore 
defendant  in  error  had  no  right  to  a  certificate  of  evi- 
dence at  the  time  this  certificate  was  signed,  and  the 
additional  record  containing  such  certificate  of  evi- 
dence and  the  additional  abstract  must  be  stricken 
from  the  files. 

Plaintiff  in  error  assigns  four  errors  upon  the  rec- 
ord:    (1)  that  the  court  erred  in  finding  that  there 
was  a  deficiency  of  personal  estate;  (2)  that  the  court 
erred  in  finding  that  the  deficiency  amounted  to  $223 ; 
(3)  that  the  court  erred  in  finding  that  the  estimated 
costs  due  and  to  accrue  and  the  interest  on  the  unpaid 
award  fhould  be  included  in  the  amount  of  the  de- 
ficiency for  which  the  real  estate  should  be  sold;  (4) 
that  the  court  erred  in  ordering  the  sale  of  the  whole 
of  said  real  estate.    As  to  the  first  and  second  errors 
alleged  it  is  sufficient  to  say  that  the  court  found  in  the 
decree  in  detail  that  the  administrator  de  bonis  non 
had  made  a  just  and  true  account  of  the  condition  of 
the  estate  to  the  court ;  that  the  personal  estate  of  the 
deceased  was  insufficient  to  pay  the  debts,  and  that  the 
amount  of  the  deficiency  was  $223,  besides  interest  and 
costs  accrued  and  to  accrue  from  the  date  of  the  filing 
of  the  petition ;  and  that  these  findings  of  fact  must  be 
presumed  to  have  been  supported  by  the  proofs  pre- 
sented upon  the  hearing,  since  plaintiff  in  error  did 
not  cause  the  evidence  to  be  preserved  by  a  certificate 
of  evidence  and  has  obtained  from  us  an  order  strik- 
ing from  the  record  the  certificate  of  evidence  ob- 
tained by  defendant  in  error.     The  fourth  error  as- 
signed is  omitted  by  plaintiff  in  error  from  his  ab- 
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stract  and  is  not  argued  in  his  brief  and  must  be  con- 
sidered abandoned.  But  if  it  were  not  waived,  we  do 
not  understand  that  the  fourth  assignment  means  that 
the  court  erred  in  ordering  a  sale  of  the  real  estate, 
but  that  the  court  should  not  have  ordered  the  sale  of 
all  of  it,  but  only  of  so  much  thereof  as  would  suffice  to 
pay  the  deficiency.  Here  again,  plaintiff  in  error,  in 
the  absence  of  a  certificate  of  evidence,  is  bound  by  the 
finding  in  the  decree  that  it  will  be  necessary  to  sell 
the  whole  of  the  real  estate  to  pay  said  deficiency  and 
that  a  portion  of  the  real  estate  cannot  be  sold  with- 
out manifest  prejudice  to  the  heirs  of  deceased. 
Plaintiff  in  error  in  his  answer,  filed  below,  admitted 
the  allegation  of  the  petition  that  this  was,  before 
Thomas  W.  Burley  died,  and  at  the  time  of  his  death, 
his  homestead,  and  has  ever  since  been  occupied  by  his 
widow,  Theodotia  Burley,  as  her  homestead,  but  he  de- 
nied the  allegation  of  the  petition  that  the  same  was 
and  had  always  been  worth  less  than  $1,000.  He  did 
not  allege  that  it  had  ever  been  worth  more  than  $1,000 
but  only  denied  that  it  had  been  and  was  worth  less. 
The  homestead  estate  allowed  by  law  is  of  the  value  of 
$1,000.  Thomas  W.  Burley  had  died  and  the  original 
administration  had  been  begun  in  1877,  and  plaintiff 
in  error  in  his  answer  alleged  that  the  administrator 
was  barred  by  laches  and  delay  from  selling  this  real 
estate  to  pay  debts ;  but  it  is  well  settled  that,  if  all  the 
assets  have  been  exhausted  except  the  homestead,  not 
worth  over  $1,000  which  the  widow  continues  to  occupy 
as  a  homestead,  holders  of  unsatisfied  claims  may  wait 
till  the  homestead  estate  is  extinguished  before  apply- 
ing for  a  sale  of  the  property,  no  matter  how  great 
the  lapse  of  time.  People  v.  Lanham,  189  111.  326; 
Hanna  v.  Palmer,  194  111.  41 ;  Graham  v.  Brock,  212  111. 
579 ;  White  v.  Horn,  224  111.  238.  Hence,  if  plaintiff  in 
errof  by  his  assignments  and  argument  had  not 
abandoned  his  defense  of  laches,  still  it  could  not  be 
maintained.  The  decree  did  not  expressly  find  the 
premises  worth  less  than  $1,000  but  only  by  implica- 
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tion,  but  plaintiff  in  error  had  not  alleged  that  it  was 
worth  over  $1,000  and  had  raised  no  material  issue  on 
that  subject.  The  decree  found  that  the  widow  had 
filed  her  consent  in  writing  to  the  sale  of  her  home- 
stead and  dower  interests,  and  plaintiff  in  error  has 
not  raised  the  question  whether,  under  those  circum- 
stances, real  estate  can  be  sold  to  pay  debts. 

As  to  the  third  assignment,  it  is  obvious  that  the 
costs  attending  a  sale  of  real  estate  to  pay  debts  must 
be  paid  out  of  the  proceeds  of  the  sale,  and  that  they 
cannot  be  determined  beforehand  with  precise  ac- 
curacy. The  petition  charges,  and  the  decree  finds, 
that  Thomas  W.  Burley  left  no  descendants,  but  left 
a  large  number  of  collateral  heirs,  including  W.  Leslie 
Lowe,,  and  that  they  were  duly  notified;  and  the  de- 
cree finds  also  that  Theodotia  Burley,  the  widow,  had 
purchased  and  obtained  conveyances  of  this  real  es- 
tate from  all  the  collateral  heirs  except  W.  Leslie 
Lowe.  Except  as  to  costs,  the  deficiency  shown  in  the 
just  and  true  account  is  for  an  unpaid  portion  of  the 
widow's  award  and  the  interest  thereon.  Plaintiff  in 
error  urges  that  interest  is  not  allowable  on  a  widow's 
award,  and  that,  if  it  is  allowable  thereon  after  the 
widow  has  elected  to  take  it  in  money,  it  is  not  found 
here  that  she  had  so  elected.  It  is  clear  that  interest 
cannot  be  allowed  from  the  date  when  the  widow's 
award  is  made.  Stunz  v.  Stunz,  131  111.  210 ;  Field  v. 
Field,  215  HI.  496.  The  Stunz  case  intimates  that  it 
may  be  so  allowed  after  she  has  elected  to  take  it  in 
money.  By  finding  that  the  administrator  de  bonis 
non  had  filed  a  just  and  true  account  and  that  the 
deficiency  was  so  stated,  the  court  found  that  Mrs. 
Burley  was  entitled  to  interest  on  the  award,  and  if, 
to  obtain  a  correct  conclusion  to  that  effect,  it  was 
necessary  to  show  a  money  judgment  therefor,  we 
must  assume  in  the  absence  of  a  certificate  of  evidence 
that  such  showing  was  made.  But  in  the  additional 
record  filed  by  defendant  in  error,  which  we  have  al- 
lowed to  stand,  is,  among  other  proceedings  and  or- 
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ders  in  the  estate,  a  money  judgment  in  favor  of  the 
widow  for  a  certain  balance  due  her  on  her  widow's 
award,  to  be  paid  in  due  course  of  administration  as  a 
claim  of  the  second  class.  We  are  of  opinion  that  the 
widow  was  entitled  to  interest  on  that  judgment,  and 
the  correctness  of  the  computation  of  interest  thereon 
in  the  just  and  true  account  is  not  questioned  by  plaint- 
iff in  error. 

We  are  of  opinion  that  the  errors  alleged  are  not 
well  assigned,  and  the  decree  is  therefore  affirmed. 

Affirmed. 


Western  Cottage  Piano  &  Organ  Company,  Defendant 
in  Error,  y.  Thomas  W.  Burrows  et  al.,  Plaintiffs  in 
Error. 

Gen.  No.  5458. 

1.  Corpobations — when  defense  of  ultra  vires  unavailing.  In  an 
action  by  a  corporation  to  recover  money  disbursed  by  it,  stock- 
holders who  have  received  the  benefit  of  the  disbursement  of  such 
money  cannot  defend  against  their  promise  to  repay  the  same  upon 
the  ground  that  such  disbursement  was  ultra  vires  the  corporation; 
especially  is  this  true  where  such  stockholders  occupy  positions  of 
trust  and  confidence. 

2.  Instbuctions — when  errors  will  not  reverse.  Errors  in  in- 
structions will  not  effect  a  reversal  if  no  substantial  defense  was 
interposed. 

3.  Pleading — when  estoppel  available.  While  estoppel  may  be 
pleaded  specially  yet  it  may  also  be  proved  without  pleading  It 

Assumpsit.  Error  to  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Richard  M.  Skinneb,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1911.  Affirmed.  Opinion  filed  March  13,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Eddy,  Haley  &  Wetten  and  Buttebs  &  Abmsteong, 
for  plaintiffs  in  error. 
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C.  B.  Chapman  and  Duncan,  Doyle  &  0 'Conor,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  December  16,  1904,  plaintiffs  in  error  executed 
and  delivered  to  defendant  in  error  a  promissory  note 
payable  to  the  brder  of  defendant  in  error  three  years 
after  date,  for  the  principal  sum  of  $30,045  "with  in- 
terest at  5%  per  annum.  No  part  of  said  note  was 
paid.  On  December  26,  1907,  defendant  in  error 
brought  this  suit  against  the  makers  of  said  note  and 
filed  a  declaration  containing  a  special  count  upon  the 
note  and  the  common  counts.  The  principal  defenses 
are  that  the  transaction  out  of  which  the  note  arose 
was  ultra  vires,  and  that  the  signing  of  the  note  by 
plaintiffs  in  error  was  without  consideration,  and  that 
the  only  purpose  of  the  note  was  to  properly  adjust 
the  books  of  the  company  for  the  time  being,  with  no 
intention  <5n  the  part  of  any  one  that  the  note  should 
ever  be  enforced.  There  was  a  jury  trial  and  a  ver- 
dict in  favor  of  defendant  in  error  for  $39,146.07.  Mo- 
tions by  plaintiffs  in  error  for  a  new  trial  and  in  ar- 
rest of  judgment  were  denied.  Defendant  in  error  had 
judgment  on  the  verdict,  and  the  defendants  below 
prosecute  this  writ  of  error  to  review  said  judgment. 

The  note  here  sued  upon  was  given  in  final  liquida- 
tion of  a  debt  which  was  originally  evidenced  by  a 
note  dated  December  24,  1902,  due  on  or  before  five 
years  after  date,  in  the  principal  sum  of  $30,000  with 
interest  at  5%  per  annum,  payable  to  the  order  of  A. 
H.  Merrifield,  signed  by  plaintiff  in  error,  Thomas  W. 
Burrows,  and  endorsed  upon  the  back  by  L.  B.  Merri- 
field. We  conceive  it  to  be  a  material  question  who 
was  the  primary  debtor  in  that  transaction,  and  there 
is  a  direct  conflict  in  the  evidence  on  that  subject.  The 
matters  here  litigated  are  set  forth  and  discussed  to  a 
considerable  extent  in  Western  Cottage  Piano  &  Organ 
Company  v.  Burrows,  144  111.  App.  350,  and  Merrifield 
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v.  Burrows,  153  LI.  App.  523.  L.  B.  Herrifield  died 
April  15,  1903.  He  was  the  president  of  defendant  in 
error,  and  for  many  years  he  and  his  immediate  family 
had  been  the  owners  of  a  majority  of  the  stock  in  de- 
fendant in  error,  and  in  a  prior  like  corporation  whose 
legal  existence  had  expired  by  limitation  of  time.  He 
was  seriously  ill  for  a  long  time  before  his  death.  He 
had  a  wife,  Mary  C.  Merrifield,  a  son,  Louis  W.  Merri- 
field,  and  a  daughter,  Lilla  M.  Wood,  the  wife  of 
George  R.  Wood,  a  clergyman.  Thomas  W.  Burrows 
was  a  physician  in  active  practice  and  was  in  attend- 
ance upon  L.  B.  Merrifield  during  the  long  illness 
which  resulted  in  his  death,  and  had  also  acted  as  phy- 
sician for  all  the  other  members  of  the  family.  Jarvis 
R.  Burrows  was  a  lawyer ;  had  been  receiver  of  a  street 
railway  corporation  in  which  L.  B.  Merrifield  owned  a 
large  interest ;  and  had  been  attorney  for  L.  B.  Merri- 
field and  for  L.  W.  Merrifield  and  for  defendant  in  er- 
ror in  various  matters.  L.  B.  Merrifield  during  his 
long  illness  had  great  confidence  in  the  Burrows  broth- 
ers and  their  relations  were  very  intimate,  and  L.  B. 
Merrifield  came  to  believe  that  it  would  be  highly  ad- 
vantageous to  himself  and  to  his  family  to  have  the 
Burrows  brothers  associated  with  him  in  the  owner- 
ship of  the  capital  stock  of  defendant  in  error,  of 
which,  as  before  stated,  L.  B.  Merrifield  and  his  wife 
and  his  son  and  daughter  and  son-in-law  owned  a  de- 
cisive majority,  the  rest  of  the  stock  being  owned  by 

A.  H.  Merrifield  and  0.  C.  Merrifield,  brothers  of  L. 

B.  Merrifield,  and  by  several  other  persons.  It  was 
proposed  that  a  holding  company  be  organized  under 
the  laws  of  New  Jersey  and  that  all  the  stock  which 
could  be  obtained  be  placed  in  the  hands  of  that  com- 
pany and  voted  by  it,  and  such  a  company  was  or- 
ganized in  New  Jersey,  but  the  plan  was  found  to  be 
impracticable  and  was  abandoned.  It  was  decided 
that  all  the  capital  stock  held  by  others  than  the  L.  B. 
Merrifield  family  should  be  bought  in;  that  the  stock 
of  the  L.  B.  Merrifield  family  should  be  valued  at  $400 
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per  share ;  that  the  outstanding  stock  when  purchased 
should  be  valued  at  what  it  cost  to  buy  it;  that  the 
stock  should  be  equally  divided  between  L.  B.  Merri- 
field  and  the  members  of  his  immediate  family  on  the 
one  hand,  and  the  Burrows  brothers  on  the  other  (the 
total  number  of  shares  of  the  capital  stock  of  defend- 
ant in  error  being  1,000) ;  and  that  the  Burrows  broth- 
ers should  pay  to  L.  B.  Merrifield  a  sum  sufficient  so 
that  the  stock  which  they  obtained,  so  purchased  in, 
should  cost  them  as  much  as  the  Merrifield  stock  was 
valued  at  under  this  arrangement. 

A.  H.  Merrifield  owned  140  shares,  and  he  sold  them 
for  $33,600.  He  was  paid  $3,600  in  cash  and  received 
for  the  balance  the  note  for  $30,000  already  mentioned, 
which  transaction  was  consummated  on  December  24, 
1902.  It  is  the  claim  of  plaintiffs  in  error  that  L.  B. 
Merrifield  conducted  the  negotiations  and  bought  this 
stock  from  A.  H.  Merrifield  and  that  it  was  his  stock 
and  his  debt,  but  that  L.  B.  Merrifield  feared  that  if  A. 
H.  Merrifield  knew  that  L.  B.  Merrifield  was  the  buyer 
he  would  not  sell  at  that  price,  and  therefore  Dr.  Bur- 
rows was  represented  to  A.  H.  Merrifield  by  both  L. 
B.  Merrifield  and  Dr.  Burrows  as  the  purchaser  of  this 
stock,  and  the  papers  were  made  so  to  read.  There  is 
testimony  in  the  record  to  that  effect,  but  there  is  a 
very  great  preponderance,  both  of  oral  and  documen- 
tary evidence,  that  this  was  a  purchase  from  A.  H. 
Merrifield  by  Dr.  Burrows.  Dr.  Burrows  drew  three 
papers  that  were  executed  that  day."  He  signed  the 
note  for  $30,000  thereby  making  himself  on  the  face  of 
the  papers  the  principal  debtor.  No  adequate  reason 
is  shown  why  he  would  consent  to  give  his  note  for 
another  man's  debt.  He  testified  that  L.  B.  Merrifield 
wrote  his  name  across  the  back  of  the  note  and  then 
told  Dr.  Burrows  to  sign  it  as  maker.  There  is  oral 
testimony  that  Dr.  Burrows  told  a  witness  that  when 

he  bought  this  stock,  A.  H.  Merrifield  refused  to  ac- 
cept his  unsecured  note  for  $30,000  and  that  therefore 
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he  found  it  necessary  to  procure  the  endorsement  of 
L.  B.  Merrifield  upon  the  note.  Dr.  Burrows  gave  his 
personal  check  to  A.  H.  Merrifield  for  $3,600  the  cash 
payment.  Dr.  Burrows  drew  and  took  from  A.  H. 
Merrifield  on  that  day  a  receipt  wherein  A.  H.  Merri- 
field acknowledged  that  he  had  received  from  Thomas 
W.  Burrows  $33,600  in  full  for  140  shares  of  the  stock 
of  defendant  in  error.  He  also  took  from  A.  H.  Mer- 
rifield a  bill  of  sale  to  Dr.  Burrows  of  140  shares  of  the 
stock  of  defendant  in  error.  A.  H.  Merrifield  assigned 
the  certificate  in  blank.  There  is  evidence  that  this 
was  temporarily  left  with  L.  B.  Merrifield  to  secure 
him  for  his  liability  as  endorser  on  the  note.  What 
afterwards  was  done  with  it  will  appear  hereafter. 
That  stock  has  ever  since  been  owned  by  one  of  the 
Burrows  brothers  and  is  a  part  of  the  500  shares  which 
they  now  possess.  Dr.  Burrows  testified  that  in  1903, 
when  he  was  alone  with  L.  B.  Merrifield  in  the  home 
of  the  latter  a  little  over  a  month  before  L.  B.  Merri- 
field died,  they  had  a  settlement  in  which  L.  B.  Merri- 
field agreed  to  pay  this  $30,000  note.  If  that  were 
true,  it  would  be  a  serious  abuse  of  the  confidential  re- 
lations existing  between  Dr.  Burrows,  the  trusted  phy- 
sician and  friend,  and  this  very  sick  man,  to  have  a 
transaction  involving  perhaps  $200,000  closed  without 
the  presence  of  any  member  of  the  family  of  L.  B. 
Merrifield,  and  it  would  be  very  strange  that  L.  B. 
Merrifield  should  consent  to  transact  alone  so  import- 
ant a  matter  with  any  one  when  he  had  other  members 
of  his  family  near  at  hand,  and  when  his  son,  L.  W. 
Merrifield,  lived  about  a  block  away.  The  evidence, 
however,  is  clear  and  convincing  that  the  son,  L.  W. 
Merrifield,  and  the  son-in-law  George  B.  Wood  were 
both  present  at  that  interview,  and  that  Mrs.  Wood 
was  in  the  house  and  knew  of  it,  and  that  no  such  ar- 
rangement or  promise  was  made  by  L.  B.  Merrifield; 
but,  on  the  contrary,  that  there  was  then  present  a  cer- 
tain exhibit  29  in  the  handwriting  of  Dr.  Burrows, 
which  plainly  shows  that  in  the  arrangements  of  that 
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day  this  $30,000  note  was  recognized  as  a  liability  of 
Dr.  Burrows.  Again,  at  about  the  end  of  one  year 
from  the  date  of  the  $30,000  note,  Dr.  Burrows  caused 
a  servant  of  defendant  in  error  to  make  out  a  check 
of  defendant  in  error  to  A.  H.  Merrifield  for  $1,500 
for  one  year's  interest  on  said  note,  and  directed  the 
bookkeeper  to  charge  the  same,  one-half  to  Dr.  Bur- 
rows and  one-half  to  Jarvis  B.  Burrows,  on  the  books 
of  the  company,  and  that  check  was  delivered  to  A.  H. 
Merrifield  in  payment  for  one  year's  interest,  and  was 
so  charged  on  the  books  of  defendant  in  error.  It  is 
not  reasonable  to  believe  that  Dr.  Burrows  would  have 
paid  this  interest  if  this  were  really  the  debt  of  L.  B. 
Merrifield.  After  L.  B.  Merrifield  died,  Dr.  Burrows 
became  the  administrator  of  his  estate.  A.  H.  Merri- 
field filed  a  claim  against  the  estate  of  L.  B.  Merrifield 
based  upon  the  endorsement  of  L.  B.  Merrifield  on  the 
back  of  this  $30,000  note,  and  Dr.  Burrows  caused  or 
permitted  it  to  be  allowed.  Thereafter  A.  H.  Merri- 
field died,  and  his  widow,  Lucy  D.  Merrifield,  became 
administrator  of  his  estate.  Before  L.  B.  Merrifield 
died,  he  had  divided  most  of  his  property  among  his 
wife  and  children.  Mrs.  Lucy  D.  Merrifield  feared 
that  she  could  not  collect  this  note  from  Dr.  Burrows 
and  feared  that  there  was  not  enough  property  left  in 
the  estate  of  L.  B.  Merrifield  to  pay  it,  and  she  accord- 
ingly filed  a  bill  in  equity  against  the  L.  B.  Merrifield 
family  charging  that  the  gifts  by  L.  B.  Merrifield  to 
his  family  would  prevent  the  collection  of  this  claim, 
and  were  fraudulent  as  to  her.  Thereupon  Dr.  Bur- 
rows wrote  and  inserted  in  a  local  newspaper  over  his 
signature  a  long  statement,  in  which  he  declared  that 
he  purchased  this  stock  from  A.  H.  Merrifield,  and  paid 
therefor  part  cash,  and  for  the  rest  gave  his  note  pay- 
able five  years  after  date  secured  by  the  endorsement 
of  L.  B.  Merrifield,  in  order  to  obtain  which  he  put  up 
collateral  security  with  L.  B.  Merrifield,  and  that  he 
was  amply  able  to  pay  the  note  when  it  became  due 
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without  any  recourse  whatever  upon  his  endorser,  and 
that  this  note  was  an  unjust  attempt  to  collect  the  debt 
before  it  was  due.  The  note  here  sued  upon  signed  by 
Dr.  Burrows  and  Jarvis  B.  Burrows,  was  given  to  pro- 
cure satisfaction  of  that  claim  in  the  manner  herein- 
after stated.  The  fact  that  Dr.  Burrows  signed  the 
present  note  is"  strong  evidence  that  the  original  note 
was  his  indebtedness.  In  addition  to  all  this,  the  oral 
testimony  of  John  Gamber,  deputy  probate  clerk,  Dun- 
can McDougall,  the  attorney  of  Lucy  D.  Merrifleld,  and 
the  evidence  of  Lucy  D.  Merrifleld,  George  R.  Wood 
and  Louis  W.  Merrifleld,  all  shows  that  on  many  dif- 
ferent occasions  Dr.  Burrows  said  that  this  $30,000 
note  to  A.  H.  Merrifleld  was  his  personal  debt,  and 
that  he  would  pay  it,  many  of  these  statements  being 
made  long  after  the  death  of  L.  B.  Merrifleld.  There 
are  other  facts  and  circumstances  in  evidence  tending 
to  prove  that  this  was  the  personal  debt  of  Dr.  Bur- 
rows. Dr.  Burrows  denied  some  of  these  statements, 
and  testified  that  he  did  not  recollect  others.  When  all 
this  evidence  is  considered,  it  must  be  regarded  as  con- 
clusively established  that  Dr.  Burrows  bought  this 
stock  from  A.  H.  Merrifleld,  and  that  the  $30,000  note 
was  his  own  debt  whereby  he  agreed  to  pay  a  part  of 
the  consideration  for  that  stock. 

There  are  many  facts  in  evidence  that  show  that 
Jarvis  R.  Burrows  was  jointly  interested  with  Dr.  Bur- 
rows in  the  buying  of  the  A  H.  Merrifleld  stock  and 
of  all  the  other  stock  which  they  procured  and  which 
made  up  the  500  shares  which  the  Burrows  brothers 
now  own.  The  A.  H.  Merrifleld  certificate  was  sur- 
rendered and  was  used  as  a  part  of  the  stock  included 
in  a  certificate  for  a  large  number  of  shares  which  was 
issued  to  Jarvis  E.  Burrows  and  which  he  still  owns. 
As  already  stated,  one-half  of  the  first  year's  interest 
on  the  A.  H.  Merrifleld  note,  paid  by  direction  of  Dr. 
Burrows  with  a  check  of  defendant  in  error,  was 
charged  to  Jarvis  R.  Burrows  in  his  account  with  the 
defendant  in  error.    It  does  not  appear  that  Jarvis 
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B.  Burrows  was  present  when  this  check  was  drawn 
and  this  charge  was  made,  but  he  was  an  officer  of  the 
corporation,  he  was  often  at  its  office  and  had  access  to 
its  books,  and  he  testified  that  he  probably  saw  this 
charge  upon  the  books.  After  500  shares  of  the  stock 
had  been  procured  by  and  for  the  Burrows  brothers, 
they  divided  it  equally  between  them,  so  that  Dr.  Bur- 
rows owned  250  shares  and  Jarvis  B.  Burrows  250 
shares,  and  all  the  Merrifield  stock  for  which  this 
$30,000  note  was  given  went  into  the  shares  of  stock 
issued  to  Jarvis  B.  Burrows,  and  all  this  stock  is  now 
held  as  collateral  to  other  indebtedness  of  Dr.  Bur- 
rows and  Jarvis  B.  Burrows,  not  involved  in  this  suit. 
The  fact  that  Jarvis  B.  Burrows  signed  the  note  here 
in  suit  is  evidence  tending  to  show  that  he  was  in- 
terested in  that  transaction  as  part  owner  of  the  stock 
paid  for  thereby. 

At  the  time  the  note  here  sued  upon  was  executed 
and  during  the  negotiations  prior  thereto,  the  con- 
fidential relations  between  the  Burrows  brothers  and 
the  members  of  the  Merrifield  family  still  continued. 
Dr.  Burrows  was  the  vice-president  and  treasurer  of 
the  company,  Jarvis  E.  Burrows  was  its  attorney,  and 
also  held  an  office  and  was  a  director.  The  other  di- 
rectors were  Louis  W.  Merrifield,  George  B.  Wood, 
and  Mary  C.  Merrifield.  The  Merrifields  urged  Dr. 
Burrows  to  pay  the  claim  allowed  against  L.  B.  Merri- 
field *s  estate  in  favor  of  A.  H.  Merrifield.  He  de- 
clared that  he  was  unable  to  do  so  then,  but  would  be 
able  to  do  so  when  that  note  by  its  terms  became  due, 
which  would  have  been  December  24,  1907.  Dr.  Bur- 
rows and  Jarvis  B.  Burrows  proposed  that  the  cor- 
poration pay  the  claim  and  that  the  Burrows  brothers 
would  give  their  note  therefor  to  the  corporation  pay- 
able at  about  the  time  when  the  A.  H.  Merrifield  note 
would  mature  by  its  terms.  Wood  at  this  time  was 
living  at  Wheaton.  He  was  sent  for  and  came  to  Ot- 
tawa, and  a  conference  was  held  at  which  the  Burrows 
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brothers,  L.  W.  Merrifield  and  George  E.  Wood  were 
present  and  in  which  the  proposition  was  again  stated 
by  the  Burrows  brothers  and  discussed  that  the  com- 
pany should  raise  this  money  and  pay  the  claim  and 
that  the  Burrows  brothers  should  give  their  note,  pay- 
able at  about  the  maturity  of  the  A.  H.  Merrifield  note 
by  its  terms,  for  the  amount  required  to  liquidate  the 
claim.  A  directors'  meeting  was  then  held  and  Jarvis 
B.  Burrows  presented  a  resolution  which  he  had  pre- 
pared, authorizing  the  officers  of  the  company  to  bor- 
row $30,000  for  corporate  purposes.  Wood  raised  the 
question  why  the  purposes  should  not  be  stated  cor- 
rectly in  the  resolution  and  was  told  by  Dr.  Burrows 
and  Jarvis  B.  Burrows  that  it  might  be  that  it  would 
not  be  necessary  to  use  the  money  for  this  purpose, 
and  that  there  were  other  proper  corporate  purposes 
for  which  they  could  use  it  if  it  became  unnecessary  to 
pay  this  claim,  and  also  that  this  arrangement  would 
be  legal  and  proper  if  the  stockholders  agreed  to  it 
and  the  board  of  directors  authorized  it.  The  assur- 
ances given  by  Dr.  Burrows  and  Jarvis  B.  Burrows 
procured  the  adoption  of  the  resolution  without  dis- 
sent. Some  time  thereafter  four  notes  of  the  corpora- 
tion for  $5,000  each  were  prepared  and  executed  by  the 
corporation  by  its  president,  and  endorsed  by  Dr.  Bur- 
rows and  Louis  W.  Merrifield,  and  said  notes  were  fur- 
ther secured  by  a  certificate  of  deposit  which  Mary  C. 
Merrifield  had  in  the  sum  of  $14,000.  These  papers 
were  delivered  to  Bickards  &  Company,  a  Chicago  firm, 
and  on  October  18,  1904,  they  discounted  the  said  four 
notes  for  $19,642  and  a  draft  for  that  amount  was  given 
to  Dr.  Burrows  and  Louis  W.  Merrifield  which  one 
of  them  brought  to  Ottawa.  Louis  W.  Merrifield  then 
took  said  draft  and  deposited  it  in  a  bank  in  his  own 
name,  for  the  reason  that  his  mother's  collateral  had 
been  put  up  as  security  and  his  father's  estate  was 
held  for  the  claim,  and  not  enough  money  had  yet  been 
secured  to  pay  it  and  he  therefore  thought  he  ought 
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to  keep  it  under  his  own  control  till  they  were  ready  to 
pay  the  claim.  He  took  from  the  bank  for  this  sum  an 
interest  bearing  certificate,  and  the  interest  received 
thereon  was  afterwards  turned  over  to  defendant  in 
error.  Thereafter,  on  December  16, 1904,  the  corpora- 
tion, acting  through  its  officer,  Dr.  Burrows,  borrowed 
from  a  local  bank  $8,000  giving  its  note  therefor ;  and 
thereupon  the  certificate  of  deposit  for  $19,642,  and 
the  money  obtained  from  the  local  bank,  and  something 
over  $2,000  of  the  funds  of  defendant  in  error  on  de- 
posit in  the  bank,  were  placed  in  the  hands  of  Dr.  Bur- 
rows, the  vice-president  and  treasurer,  and  by  him  paid 
to  Lucy  D.  Merrifield,  administratrix  of  the  estate  of 
A*  H.  Merrifield,  deceased,  in  full  satisfaction  of  the 
claim,  the  amount  so  paid  being  $30,545  and  somewhat 
less  than  the  amount  due  to  the  estate  of  A.  H.  Merri- 
field, the  deduction  being  a  concession  to  procure  the 
settlement.  Thereupon,  on  December  16, 1904,  the  note 
in  suit  here  was  prepared  and  signed  by  Dr.  Burrows 
and  by  Jarvis  R.  Burrows  and  delivered  to  the  cor- 
poration. Thereupon  Dr.  Burrows  directed  the  book- 
keeper to  charge  the  estate  of  L.  B.  Merrifield  with 
these  payments,  and  to  credit  it  with  a  note  for  $30,545 
balancing  the  account  so  opened.  There  was  in  fact 
no  note  of  that  amount.  Why  the  note  then  taken  from 
the  Burrows  brothers  was  $500  less  than  the  amount  so 
paid  out  that  day  in  satisfaction  of  the  A.  H.  Merri- 
field claim  does  not  seem  to  be  clearly  explained.  Ap- 
parently the  Burrows  brothers  claim  that  they  then 
paid  the  corporation  this  difference  of  $500  and  the 
Merrifields  deny  it. 

It  is  contended  that  this  transaction  was  ultra  vires, 
that  the  corporation  had  no  lawful  authority  to  pay 
this  claim,  or  to  lend  its  credit  or  money  to  pay  the 
same,  and  that  therefore  the  note  which  it  then  re- 
ceived from  the  Burrows  brothers  is  void,  and  can- 
not be  enforced  by  the  corporation.  It  will  be  ob- 
served that  this  is  not  a  case  where  an  effort  is  being 
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made  to  force  the  corporation  to  perform  a  contract  it 
has  made,  and  the  corporation  is  insisting  that  it  has 
incurred  no  liability,  because  the  contract  was  one 
which  it  had  no  power  to  perform.  If,  after  the  board 
of  directors  had  agreed  that  this  money  should  be 
raised,  and  should  be  turned  over  in  satisfaction  of  the 
claim,  defendant  in  error  had  then  refused  to  do  so, 
and  this  were  a  suit  to  compel  it  to  pay  the  A.  H. 
Merrifield  claim,  as  it  had  agreed  to  do,  no  doubt  it 
would  be  a  complete  defense  to  the  corporation  that  it 
had  no  power  to  make  such  a  contract.  But  here  the 
corporation  has  performed  all  that  it  agreed  to  do. 
It  has  paid  the  debt  of  Thomas  W.  Burrows  to  A.  H. 
Merrifield,  it  has  paid  for  the  140  shares  of  stock 
which  were  sold  to  Thomas  W.  Burrows  by  A.  H.  Mer- 
rifield, and  which  were  transferred  into  a  certificate  of 
stock  to  Jarvis  R.  Burrows,  and  which  he  now  owns. 
To  permit  the  doctrine  of  ultra  vires  to  now  excuse 
Dr.  Burrows  and  Jarvis  B.  Burrows  from  paying  this 
money  back  as  they  agreed  to  do,  is  to  allow  the  prin- 
ciple of  ultra  vires  to  be  used,  not  in  favor  of  justice, 
but  to  defeat  justice.  "We  are  of  the  opinion  that  after 
the  Burrows  brothers  have  had  the  benefit  of  this 
transaction,  and  have  become  the  owners  of  the  stock 
for  which  this  money  was  paid,  they  should  be  estopped 
from  denying  their  liability  to  pay  back  the  money  of 
which  they  have  had  the  benefit.  This  is  especially 
true  in  view  of  the  fact  that  this  action  by  the  corpora- 
tion was  procured  upon  the  representations  of  Dr. 
Burrows,  the  trusted  physician  and  familiar  friend  of 
the  Merrifield  members  of  the  board  of  directors,  and 
of  the  Merrifield  stockholders,  and  the  trusted  friend 
of  their  deceased  father,  and  of  Jarvis  R.  Burrows, 
who  had  been  attorney  for  their  father,  and  was  the 
attorney  of  L.  W.  Merrifield,  and  was  the  attorney  of 
the  corporation ;  and  that  these  men  lulled  into  security 
the  Merrifield  branch  of  the  board  of  directors  by  as- 
suring them  of  the  propriety  and  legality  of  this  ao- 
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tion.  The  corporation  is  not  declaring  this  action 
ultra  vires.  The  majority  of  the  board  of  directors 
are  seeking  to  enforce  payment.  If  the  rights  of  cred- 
itors of  the  corporation  are  concerned  at  all,  it  is  to 
have  this  money  paid  back  into  the  treasury  of  the  cor- 
poration. No  stockholders  are  claiming  that  this  was 
ultra  vires  except  the  two  stockholders  who  received 
the  benefit ;  one,  the  man  who,  as  treasurer,  paid  out 
over  $30,000  of  the  money  of  the  corporation  in  satis- 
faction of  his  private  debt ;  the  other,  the  stockholder 
whose  stock  was  paid  for  by  the  money  so  taken  from 
the  treasury.  They  are  asserting  the  illegality  of  their 
own  acts  to  escape  paying  back  the  money  which  they 
then  obtained.  Dr.  Burrows  certainly  owes  the  cor- 
poration this  money.  As  the  stock  which  Jarvis  R. 
Burrows  owns  was  obtained  and  paid  for  with  this 
money,  no  one  can  object  to  his  also  admitting  a  lia- 
bility on  his  part  to  pay  therefor.  If  Dr.  Burrows 
could  have  paid  this  money  back  on  the  day  this  note 
was  given,  it  was  his  duty  to  do  so.  If  Jarvis  R.  Bur- 
rows could  assist,  no  one  else  could  object  to  his  doing 
so  when  he  was  the  actual  beneficiary  of  the  payment. 
It  was  the  duty  of  this  corporation  to  get  this  money 
back,  no  matter  how  wrongful  the  paying  out  of  it 
may  have  been.  The  corporation,  on  the  theory  of 
plaintiffs  in  error,  could  have  immediately  sued  Dr. 
Burrows  for  the  money  and  could  have  recovered. 
'The  Burrows  brothers  declared  that  they  could  not  pay 
the  money  then,  but  that  they  could  pay  it  at  the  time 
when  the  A.  H.  Merrifield  note  would  have  matured 
by  its  terms,  which  was  three  years  later.  Why  should 
Dr.  Burrows  not  be  permitted  to  agree  to  pay  it  back 
at  that  time,  and  to  agree  to  give  his  brother  as  se- 
curity! The  corporate  form  ought  not  to  be  permitted 
to  be  used  to  carry  out  a  fraud,  or  work  injustice.  The 
real  fact  is  that  Mary  C.  Merrifield,  Louis  W.  Merri- 
field, Lilla  M.  Wood  and  George  R.  Wood  own  one- 
half  of  this  corporation,  and  Dr.  Burrows  and  Jarvis 
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E.  Burrows  own  the  other  half,  and  the  latter  have 
persuaded  the  former  to  let  them  use  the  funds  of  the 
corporation  to  pay  for  a  part  of  the  stock  owned  by 
the  Burrows  brothers.  They  agreed  to  pay  for  it  in 
three  years;  they  put  that  agreement  in  writing  and 
each  of  them  signed  it.  It  is  just,  equitable  and  right 
that  they  should'  pay  it.  Nothing  stands  in  the  way  of 
their  paying  it  except  a  technical  rule  of  law.  The 
plaintiffs  in  error  seek  to  invoke  the  alleged  illegality 
of  that  which  they  themselves  urged  and  procured  the 
others  to  consent  to,  as  their  only  defense  against  pay- 
ing this  money  back.  We  are  of  opinion  that  the  form 
ought  to  yield  to  the  justice  of  the  action. 

Plaintiffs  in  error  contend  that  the  court  erred  in 
admitting  the  testimony  which  shows  who  bought  the 
property  for  which  the  A.  H.  Merrifield  note  was 
given,  and  whose  primary  debt  that  note  was;  first, 
because  this  proof  contradicts  the  judgment  of  the  Pro- 
bate Court,  allowing  said  note  as  a  claim  against  the 
estate  of  L.  B.  Merrifield,  deceased;  and  second,  be- 
cause this  proof  is  immaterial.  The  judgment  of  the 
Probate  Court  determined  that  L.  B.  Merrifield  wrote 
his  name  on  the  back  of  the  note,  and  thereby  became 
liable  to  A.  H.  Merrifield  therefor;  but  it  did  not  de- 
cide whether  L.  B.  Merrifield  was  liable  thereon  as 
principal  or  as  surety  for  Dr.  Burrows.  That  judg- 
ment had  no  tendency  even  to  prove  that  L.  B.  Merri- 
field was  the  principal  debtor  or  that  the  note  was 
given  to  pay  for  capital  stock  bought  by  him.  We  are 
of  opinion  that  in  determining  whether  or  not  the  mak- 
ers of  the  note  sued  on  are  estopped  to  set  up  the  de- 
fense of  ultra  vires,  it  is  important  to  know  whether,  in 
inducing  the  other  members  of  the  board  of  directors 
to  pay  the  A.  H.  Merrifield  claim  they  were  inducing 
those  other  directors  to  whom  they  occupied  these  con- 
fidential relations  to  pay  for  property  purchased  by 
Dr.  Burrows,  and  thereby  acquired  for  Jarvis  B.  Bur- 
rows, or  whether  they  were  thereby  inducing  the  cor- 
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poration  to  pay  the  debt  of  the  ancestor  of  the  owners 
of  the  other  half  of  the  capital  stock.  In  determining 
the  motives  actuating  Dr.  Burrows  and  Jarvis  E.  Bur- 
rows in  persuading  the  corporate  officers  to  consent  to 
this  use  of  the  corporate  money,  it  is  important  to 
know  whether  they  were  serving  their  own  interests, 
or  were  merely  acting  from  a  spirit  of  friendship  to 
the  owners  of  the  other  half  of  the  capital  stock. 

Complaint  is  made  of  the  giving  of  instructions  for 
defendant  in  error  and  of  the  refusal  of  instructions 
requested  by  plaintiffs  in  error.  While  the  instruc- 
tions given  for  defendant  in  error  may  not  be  in  every 
particular  absolutely  correct,  yet  in  the  main  they  ac- 
cord with  the  views  herein  expressed,  and  we  think  it 
sufficient  to  say  of  the  refused  instructions  that  part 
of  them  were  incorrect  and  the  rest  were  sufficiently 
embodied  in  the  instructions  which  were  given  at  the 
request  of  plaintiffs  in  error.  If  there  are  any  errors 
in  the  rulings  upon  the  instructions,  yet  we  are  of  opin- 
ion that  plaintiffs  in  error  are  estopped  to  set  up  the 
defense  of  ultra  vires,  and  that  with  that  defense  elim- 
inated no  substantial  defense  to  this  note  appears, 
and  that  the  judgment  ought  to  stand,  and  that  a  ver- 
dict against  the  defendant  in  error  could  not  be  sus- 
tained upon  this  record. 

Omitting  the  declaration  and  a  large  number  of  de- 
murrers and  similiters  contained  in  the  record,  the 
number  of  pleas,  replications,  rejoinders  and  surre- 
joinders, amount  in  number  to  seventy,  which  we  re- 
gard as  a  great  abuse  of  special  pleading.  It  would 
require  a  volume  to  set  out  all  these  special  pleadings 
and  discuss  them  at  length  and  we  do  not  deem  it  our 
duty  to  burden  the  reports  therewith.  While  estoppel 
may  be  pleaded  specially,  yet  it  may  also  be  proved 
without  pleading  it.  German  Fire  Ins.  Co.  v.  Grunert, 
112  111.  68;  Evans  v.  Howell,  211  111.  85,  93.  There- 
fore in  answering  every  pleading  of  any  kind  filed  by 
plaintiffs  in  error  wherein  they  set  up  a  claim  that  this 
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transaction  was  ultra  vires  and  because  thereof  no  re- 
covery can  be  had,  defendant  in  error  had  the  right 
to  prove  the  reply  to  such  pleading  that  plaintiffs  in 
error  were  estopped,  and  having  proven  that  estoppel, 
in  our  judgment  defendant  in  error  disposed  of  the 
only  substantial  defense  interposed. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


«*• 


Ada  D.  Brennan,  Appellee,  v.  City  of  Streator,  Ap- 
pellant. 

Gen.  No.  5487. 

1.  Instructions — how  to  be  construed.  The  instructions  are  to 
be  construed  as  a  series;  they  may  supplement  each  other  and  the 
omissions  of  one  may  be  supplied  by  the  contents  of  another. 

2.  Instructions — when  defining  obligation  of  city  with  respect 
to  its  streets  not  erroneous.  An  Instruction  which  defines  to  the 
jury  the  obligation  of  a  city  with  respect  to  its  streets  need  not  be 
limited  to  those  exercising  ordinary  care  in  their  use,  where  such 
obligation  to  exercise  ordinary  care  is  specified  in  other  instruc- 
tions given. 

3.  Instructions — when  omission  of  element  of  notice  will  not 
reverse.  In  an  action  for  a  sidewalk  injury  against  a  city  if  actual 
.notice  of  defective  conditions  is  established  the  omission  in  an 
instruction  of  the  element  of  notice  is  not  harmful. 

4.  Instbuctions — when  cannot  be  complained  of  as  authorizing 
excessive  allowance.  If  an  instruction  fail  to  limit  the  jury  to  the 
amount  of  damages  claimed  for  medical  expenses  in  the  declaration 
the  point  cannot  be  urged  on  review  if  the  excess  of  proof  made 
in  the  trial  court  was  not  objected  to. 

5.  Verdicts — when  not  excessive.  Held,  in  an  action  for  per- 
sonal injuries,  that  a  verdict  of  $3500  was  not  excessive  wWe  it 
appeared  that  the  plaintiff  by  reason  of  a  fall  upon  a  defective 
sidewalk  was  seriously  injured,  was  rendered  incapable  of  again 
becoming  a  mother  and  suffered  from  a  serious  impairment  of 
her  nervous  system. 
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Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  La  Salle  county;  the  Hon.  Edgab  Eldredge,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1911.  Affirmed. 
Opinion  filed  March  13,  1912. 

George  E.  Glass,  for  appellant;  Boys,  Osborn  & 
Gbiggs,  of  counsel. 

George  F.  Belford  and  Browne  &  Wiley,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Mrs.  Ada  D.  Brennan  caught  her  foot  under  a  water 
plug  near  a  sidewalk  in  the  city  of  Streator  in  the 
evening  of  July  7,  1906,  and  was  thereby  caused  to 
fall  and  was  injured  and  brought  this  suit  against  the 
city  of  Streator  to  recover  damages  for  said  injuries 
and  had  a  verdict  and  a  judgment  for  $5,000,  from 
which  the  city  appeals.  It  claims  that  the  facts  do 
not  create  a  cause  of  action  against  appellant;  that 
the  court  erred  in  rulings  upon  instructions ;  and  that 
the  damages  are  excessive. 

Sterling  street  in  said  city  runs  north  and  south  and 
is  crossed  by  Wilson  street  and,  next  south  of  that, 
by  Livingston  street.  Appellee  and  her  husband  and 
children  lived  on  the  east  side  of  Sterling  street  be- 
tween Wilson  and  Livingston  streets  and  just  south 
of  the  middle  of  the  block,  and  had  lived  there  less 
than  three  months  when  this  accident  occurred.  When 
appellee  went  to  town  prior  to  this  accident,  she 
usually  took  the  car  either  at  the  middle  of  the  block 
and  went  north  on  the  car  or  went  south  to  Living- 
ston street  and  then  turned  off  on  Livingston  and  went 
by  the  home  of  a  relative.  She  had  been  along  the 
sidewalk  between  her  home  and  Wilson  street  but  two 
or  three  times  and  had  not  noticed  this  water  plug. 
On  this  side  of  the  street  in  that  block  the  sidewalk 
began  about  one  foot  west  of  the  lot  line  and  was 
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about  five  feet  in  width,  made  of  brick.    Then  there 
was  a  berm  10  feet  or  more  wide  between  the  sidewalk 
and  the  curb,  in  which  was  a  row  of  trees  two  or  three 
feet  west  of  the  sidewalk.    Next  west  of  the  brick 
sidewalk  was  a  space  one  and  a  half  or  two  feet  wide, 
worn  down  and  packed  by  the  travel  of  foot  passen- 
gers.   Forty-seven  feet  south  of  the  south  line  of 
Wilson  street  and  at  a  distance  variously  estimated 
at  from  one  to  three  inches  west  of  the  brick  border 
of  the  sidewalk,  was  a  water  plug  which  stood  from 
three  to  five  inches  above  the  ground,  the  pipe  of 
which  had  an  outside  diameter  of  three  and  one-half 
inches  and  the  cap  on  top  a  diameter  of  five  inches.    At 
eight  o'clock  of  that  evening  appellee  left  her  home 
intending  to  take  a  street  car  and  go  north  on  Sterling 
street.    No  car  appeared  to  be  coming,  and  she  walked 
on  north  beyond  the  middle  of  the  block  on  the  side- 
walk.   She  then  discovered  the  light  of  an  approach- 
ing street  car,  flashing  upon  the  street  ahead  of  her, 
and  wished  to  reach  the  corner  of  Sterling  and  Wilson 
streets  in  time  to  take  that  car.    Four  women  were 
going  north  ahead  of  her  on  the  sidewalk,  occupying 
the  entire  width.    She  started  to  go  around  them  and 
caught  the  toe  of  her  left  foot  under  the  cap  of  this 
water  plug  and  was  thrown  and  hurt.    There  was  no 
street  light  at  the  corner  of  Sterling    and    Wilson 
streets  and  the  moon  was  not  up.    The  water  plug 
had  been  in  that  place  for  several  years.    The  super- 
intendent of  streets  had  been  in  that  office  more  than 
one  year  and  had  known  of  the  location  of  this  water 
plug  at  that  place  all  the  time  he  had  held  that  office. 
The  plug  was  in  the  tramped  and  travelled  portion  of 
the  street  immediately  west  of  the  sidewalk.    This 
space  had  long  been  tramped  and  travelled  by  the 
public,  and  was  in  such  a  condition  that  the  proper 
officers  of  the  city  could  not  have  failed  to  know  that 
the  public  travelled  in  that  space.    The  location  of  the 
water  plug,  so  near  the  sidewalk,  made  it  dangerous 
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to  a  pedestrian  who  might  have  occasion  to  walk  on 
the  travelled  way  immediately  west  of  the  sidewalk 
or  to  pass  around  people  occupying  the  entire  walk. 
It  was  more  dangerous  in  the  night  time  than  in  the 
day  time,  and  was  more  dangerous  than  if  it  had  been 
a  much  larger  object,  easily  visible  to  the  eye.  We 
adhere  to  the  views  expressed  by  us  in  the  City  of 
Bock  Island  v.  Larkin,  136  111.  App.  579,  and  hold 
that  the  proof  made  a  case  for  submission  to  the  jury 
of  the  question  whether  the  city  was  negligent  in  per- 
mitting that  obstruction  to  be  in  that  place  where 
foot  passengers  might  often  travel  in  the  night  time. 
It  was  also  a  proper  question  for  the  jury  whether 
appellee  was  in  the  exercise  of  due  care  for  her  own 
safety,  and  in  view  of  all  the  evidence  above  stated, 
they  could  not  well  have  found  her  guilty  of  any  lack 
of  due  care. 

Appellant  complains  of  the  first  instruction,  given 
for  appellee.  It  merely  stated  what  the  suit  was  and 
what  appellee  alleged  and  it  stated  appellee's  allega- 
tions correctly.  It  is  argued  that  the  jury  would  un- 
derstand from  it  that  appellee  was  in  the  exercise  of 
due  care.  It  is  not  subject  to  that  construction.  It 
states  that  appellee  alleges  that  she  was  injured  while 
in  the  exercise  of  due  care.  It  does  not  state  what 
the  issues  were  nor  what  was  required  to  be  proved 
to  make  a  case,  and  we  see  no  reason  why  it  should 
have  been  tendered  or  given,  but  we  are  of  opinion 
that  it  was  harmless.  The  second  instruction  stated 
the  duty  of  the  city  to  use  reasonable  care  to  main- 
tain its  streets  in  reasonably  good  repair,  so  as  to 
render  its  sidewalks  reasonably  safe  for  persons 
passing  over  the  same.  It  is  argued  that  it  should 
have  limited  this  duty  of  the  city  to  those  who  were 
themselves  exercising  due  care.  The  fourth  instruc- 
tion, given  for  appellee,  required  her  to  have  used  all 
due  care  for  her  own  safety  in  order  to  recover.  The 
sixth  instruction,  given  for  appellee,  defined  due  and 


138  Appellate  Courts  of  Illinois. 

Brennan  v.  City  of  Streator,  168  111.  App.  134. 

ordinary  care.  The  ninth  instruction,  as  modified, 
and  given  for  appellant,  stated  that  in  order  to  find 
for  plaintiff  they  must  believe  from  the  evidence, 
among  other  things,  that  when  plaintiff  stepped  off 
the  sidewalk  and  against  the  stop  box  she  was  in  the 
exercise  of  due  care  on  her  part  and  was  thereby 
guilty  of  no  negligence  which  in  any  way  contributed 
to  the  injury  of  which  she  complains ;  and  that  unless 
the  jury  so  believed  from  the  evidence,  they  must 
find  a  verdict  for  appellant.  An  instruction  like  in- 
struction No.  2  was  assailed  on  the  same  ground  in 
City  of  Sandwich  v.  Dolan,  141  111.  435,  and  it  was 
there  held  to  be  a  sufficiently  accurate  statement  of  the 
duty  of  the  city,  when  given  in  connection  with  other 
instructions  requiring  the  exercise  of  ordinary  care  by 
the  injured  foot  passenger  as  a  condition  precedent 
to  the  right  of  recovery.  One  of  the  objections  to 
appellee's  instruction  No.  3  is  answered  in  the  same 
way.  Said  instruction  No.  3  also  required  of  the  city 
reasonable  care  to  keep  in  reasonably  good  repair 
those  parts  of  its  streets  immediately  abutting  and 
in  close  proximity  to  the  edges  of  public  sidewalks. 
We  think  this  instruction  is  correct  as  applied  to  the 
locality  of  this  obstruction,  close  to  the  edge  of  the 
brick  sidewalk  and  in  the  way  which  had  long  been 
travelled  by  the  public  on  foot,  to  the  knowledge  of 
the  city. 

Appellee's  instruction  No.  4  is  criticised  because  it 
treats  appellee  as  "passing  over  said  sidewalk' '  at 
the  time  in  question.  The  proof  is  that  she  had  been 
traveling  upon  said  walk  and  that  her  right  foot  still 
rested  upon  the  brick  walk  when  the  toe  of  her  left 
shoe  caught  under  the  top  of  the  water  plug,  situated 
from  one  to  three  inches  from  the  brick  walk,  and 
while  she  was  in  the  act  of  starting  to  pass  around 
the  four  women  who  occupied  the  entire  width  of  the 
brick  walk  ahead  of  her.  That  language  of  the  in- 
struction was  therefore  justified  by  the  evidence.    It 
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is  argued  that  said  instruction  No.  4  does  not  require 
notice  to  the  city.  It  does  require,  besides  various 
other  things,  that  in  order  for  plaintiff  to  recover  it 
was  necessary  to  show  by  the  greater  weight  of  the 
evidence  that  permitting  said  water  plug  to  be  and 
remain  in  said  place  was  negligence  on  the  part  of  the 
city,  and  this  could  not  be,  under  other  instructions, 
unless  actual  or  constructive  notice  was  established. 
As  the  plug  had  been  there  at  least  four  years  the 
jury  could  not  have  found  otherwise  than  that  con- 
structive notice  was  established,  and  as  it  was  shown 
without  contradiction  that  the  superintendent  of 
streets  had  known  of  the  existence  of  said  plug  at 
said  place  for  over  one  year,  actual  notice  was  also 
established.  Therefore  the  failure  to  embody  the 
element  of  notice  in  this  instruction  was  not  harmful 
to  appellant.  The  8th  instruction  on  the  measure  of 
damages  is  objected  to  on  the  ground  that  when  it 
uses  the  words  "  under  all  the  evidence  and  instruc- 
tions of  the  court  in  this  case,"  it  thereby  authorizes 
the  jury  to  find  the  facts  from  the  instructions.  This 
contention  we  consider  unsound.  This  instruction  in 
substantially  those  words  has  been  approved  in  many 
cases,  including  Cicero  Street  Ey.  Co.  v.  Brown,  193 
HI.  274 ;  National  Enameling  Co.  v.  McCorkle,  219  111. 
557 ;  and  Donk  Brothers  Coal  Co.  v.  Thil,  228  111.  233. 
This  instruction  also  authorized  the  jury  to  allow  ap- 
pellee all  moneys  she  had  necessarily  expended  or  for 
which  she  had  become  liable  for  doctor's  bills  while 
being  treated  for  such  injuries,  in  so  far  as  they  were 
shown  by  the  preponderance  of  the  evidence.  Appel- 
lee's attending  physician  testified  that  at  the  time  of 
the  trial  she  owed  him  for  attendance  and  services 
rendered  in  connection  with  this  injury  some  $375  or 
$400,  he  thought,  but  he  did  not  remember  how  much 
it  was.  The  declaration  in  each  count  alleged  that 
appellee  had  laid  out  and  expended  divers  sums  of 
money,  amounting  to  $300  in  endeavoring  to  be  healed 
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of  said  injuries.  Appellant  argues  that  under  this 
instruction  the  jury  could  have  awarded  $375  or  $400, 
while  the  amount  recoverable  should  have  been  lim- 
ited in  the  instruction  to  $300,  the  sum  named  in  the 
declaration.  It  will  be  seen  that  the  doctor  testified 
that  he  did  not  know  how  much  she  owed  him.  No 
question  of  this  kind  was  raised  in  the  court  below 
when  the  amount  specified  in  the  declaration  as  ex- 
pended for  medical  services  could  have  been  amended. 
Moreover  the  closing  words  of  the  instruction  only 
allowed  a  recovery  so  far  as  such  damages  are  claimed 
and  alleged  in  the  declaration.  We  are  of  opinion 
that  no  error  was  committed  on  this  subject  which  is 
now  available  to  appellant.  Appellant's  instruction 
No.  13  as  offered,  required  among  other  things  that 
the  jury  should  believe  from  the  evidence  that  said 
obstruction  was  wilfully  placed  there  by  the  city  or 
allowed  by  it  to  remain  if  so  placed  by  another.  The 
court  gave  the  instruction  after  striking  out  the  word 
41  wilfully. ' '  The  declaration  did  not  charge  that  the 
city  placed  the  obstruction  there,  nor  that  the  city 
had  done  anything  wilfully,  and  the  amendment  was 
proper. 

it  is  argued  that  the  damages  are  excessive.  At  the 
time  of  this  injury  appellee  was  about  twenty-eight 
and  a  half  years  old,  was  a  wife  and  the  mother  of 
three  children.  She  had  been  in  good  health  there- 
tofore, except  that  she  was  unusually  nervous,  had 
had  peritonitis  some  seven  years  before  and  had  been 
operated  upon  for  appendicitis  in  a  hospital  some  three 
years  before.  She  was  unconscious  when  picked  up 
from  the  street,  suffered  great  pain  thereafter,  had 
certain  external  bruises,  was  confined  to  her  bed  for 
some  weeks  and  thereafter  to  her  house  for  some  time. 
Appellee  testified  that  her  injuries  were  followed  by 
a  cessation  of  the  menstrual  flow  for  three  months 
and  then  again  for  five  months  and  then  for  seven 
months  and  that  menstruation  had  entirely  ceased  for 
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the  two  years  preceding  the  trial.  She  was  corrobo- 
rated in  this  by  her  attending  physician,  and  he  and 
two  other  physicians  who  examined  her  twice  before 
the  trial  testified  that  her  nterus  was  atrophied  and 
that  in  their  opinion  the  menopanse  or  change  of  lif  q 
had  taken  place  in  her,  and  that  she  would  have  no 
more  children,  and  they  attributed  this  to  shock  from 
some  injury.  They  also  testified  to  her  great  nervous- 
ness, which  they  attributed  to  this  injury,  and  which 
they  considered  permanent,  and  her  attending  physi- 
cian testified  that  at  one  time  since  this  injury  he 
feared  that  she  would  become  insane  therefrom.  Two 
physicians  who  had  never  examined  appellee  testified 
that  in  their  opinion  such  a  condition  as  was  described 
could  not  result  from  such  a  fall  and  that  in  their 
opinion  the  physicians  had  not  made  a  sufficiently 
thorough  examination  and  that  appellee  had  not  re- 
ceived proper  medical  treatment,  and  that  in  their 
opinion,  if  she  were  properly  treated,  the  functions 
of  maternity  would  be  restored,  and  that  in  their 
opinion  she  was  suffering  from  neurasthenia  and  hys- 
teria. It  is  difficult  to  understand  how  such  serious 
results  could  follow  a  fall  in  which  no  bones  were 
broken,  and  we  would  be  better  satisfied  if  the  dam- 
ages had  been  fixed  at  about  $3,500.  Nevertheless, 
if  by  this  fall  appellee  at  the  age  of  twenty-eight 
and  one-half  years  has  been  rendered  incapable  of 
again  becoming  a  mother,  or  if  her  nervous  condition 
is  as  described  by  her  attending  physician  and  is  per- 
manent and  is  attributable  to  this  fall,  then  we  cannot 
say  that  this  verdict  is  excessive. 
The  judgment  is  affirmed. 

Affirmed. 


_j_ 
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Anna  C.  Dunbar,  Appellee,  v.  Charley  Dunbar  et  si., 

Appellants. 

Gen.  No.  5548. 

1.  Appeals  and  ebbobs— *effect  of  appeal  from  supplemental  de- 
cree. An-  appeal  from  a  supplemental  decree  does  not  search  the 
whole  record  as  does  a  writ  of  error,  but  only  questions  the  decree 
appealed  from,  and  leaves  all  previous  final  decrees  unassalledL 

2.  Pleading — when  plea  setting  up  former  proceeding  in  equity 
insufficient.  Held,  that  the  allegations  of  the  plea  which  relied  upon 
the  pendency  of  a  former  chancery  proceeding  from  the  decree 
rendered  in  which  the  appeal  had  been  taken  were  insufficient. 

3.  Jurisdiction — when  question  of  may  be  raised  on  appeal.  It 
Is  only  where  it  appears  upon  the  face  of  the  bill  that  there  is  no 
jurisdiction  in  equity,  that  the  jurisdiction  of  the  court  can  be 
defeated  on  appeal  where  the  question  has  not  been  raised  by  de- 
murrer, plea  or  answer. 

4.  Accounting — when  fair  cash  rental  value  may  be  shown.  Held, 
under  the  facts  of  this  case,  that  a  doweress  entitled  to  an  ac- 
count of  rents  from  the  owners  of  the  fee  was  properly  allowed 
to  make  out  a  prima  facie  case  by  showing  a  fair  cash  rental  value 
of  the  premises  in  question. 

6.  Judicial  notice — of  what  taken.  The  court  takes  judicial 
notice  that  the  rental  value  of  land  which  is  cropped,  does  not  ac- 
crue until  the  crop  matures. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Henry  county; 
the  Hon.  Emeby  C.  Graves,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

Clark  Aby  and  Anderson  &  Andrews,  for  appellee. 

Grant  Newell  and  Albert  E.  Bergland,  for  appel- 
lants. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Shortly  before  Anna  C.  Dunbar  married  Washing- 
ton Dunbar  and  after  their  engagement  to  marry  each 
other,  he  conveyed  80  acres  of  land  to  each  of  his  four 
sons,  without  consideration.    This  was  practically  his 
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entire  estate.  After  the  death  of  Washington  Dunbar, 
Anna  C.  Dunbar  filed  a  bill  in  equity  against  said  sons 
to  have  said  deeds  declared  fraudulent  as  to  her  right 
of  dower  and  to  have  it  determined  that  she  was  en- 
titled to  dower  in  the  premises.  She  had  a  decree  on 
June  14,  1910,  awarding  her  dower  in  said  land,  and 
appointing  commissioners  to  set  off  the  same,  and  as- 
sessing her  damages  for  the  detention  of  her"  dower 
against  each  of  said  four  sons,  and  making  the  decree 
against  each  son  a  lien  upon  the  land  so  conveyed  to 
such  son.  The  sons  appealed  to  the  Supreme  Court 
from  that  decree,  and  that  appeal  was  dismissed  at  the 
October  Term  1910.  Thereafter  the  commissioners  set 
off  her  dower  in  said  lands  by  metes  and  bounds,  and 
a  decree  was  entered  on  December  22,  1910,  confirm- 
ing their  report,  from  which  decree  the  sons  again  ap- 
pealed to  the  Supreme  Court.  Thereafter  Anna  C. 
Dunbar  filed  this  bill  in  equity  to  have  a  discovery  from 
said  sons  of  the  rents  and  profits  of  said  land  for  the 
year  1910  and  to  have  an  accounting  of  the  amounts 
due  her  for  the  rents  and  profits  of  each  of  said  four 
pieces  of  land  for  that  year,  and  to  have  a  lien  upon 
the  shares  of  said  sons  for  the  said  rents  and  profits 
respectively  owing  by  each  of  them  to  her.  The  sons 
filed  a  plea  to  said  bill,  in  which  they  set  up  the  pro- 
ceedings of  said  commissioners  to  admeasure  and  set- 
off the  dower  of  Anna  C.  Dunbar  by  metes  and  bounds 
and  the  decree  approving  the  same  in  December,  1910 ; 
that  they  appealed  from  that  decree  and  gave  an  ap- 
peal bond,  which  Jiad  not  been  suspended  or  nullified ; 
and  they  demanded  the  judgment  of  the  court  whether 
they  should  be  compelled  to  answer  the  bill.  The  plea 
was  set  down  for  hearing  and  adjudged  insufficient. 
The  sons  elected  to  stand  by  said  plea  and  the  bill  was 
taken  as  confessed,  evidence  was  heard  in  open  court 
and  Anna  C.  Dunbar  had  a  decree  awarding  her  $160 
for  her  share  of  the  rents  and  profits  of  each  of  said 
80  acre  tracts  for  the  year  1910  and  making  each  of 
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said  sums  a  lien  upon  the  80  acres  held  by  the  son 
against  whom  such  payment  was  adjudged.  From 
that  decree  the  sons  prosecute  this  appeal. 

The  plea  was  bad  in  various  respects.  The  appeal 
it  set  up  was  from  the  decree  of  December  22,  1910, 
which  only  approved  the  report  of  the  commissioners 
and  established  the  dower  in  each  tract  by  metes  and 
bounds,  pursuant  to  said  report.  The  decree  of  June 
14,  1910,  was  the  one  which  determined  that  appellee 
was  entitled  to  dower  in  the  land  and  the  plea  did  not 
set  up  any  appeal  from  that  decree.  The  bill  in  this 
cause  set  up  that  defendants  did  appeal  from  that 
June  decree,  and  that  that  appeal  was  dismissed.  That 
allegation  was  confessed  by  their  default.  An  appeal 
from  a  supplemental  decree  does  not  search  the  whole 
record,  as  does  a  writ  of  error,  but  only  questions  the 
decree  appealed  from  and  leaves  all  previous  final  de- 
crees unassailed.  Drummer  Creek  Drainage  District 
v.  Both,  244  111.  68;  Ellguth  v.  Ellguth,  250  111.  214. 
The  appeal  from  the  December  decree  did  not  vacate 
that  decree  or  destroy  its  operation  as  an  adjudication. 
It  simply  suspended  its  execution.  "Walker  v.  Doane, 
108  111.  236-243 ;  Moore  v.  Williams,  132  HI.  589.  The 
plea  did  not  aver  that  said  appeal  was  still  pending. 
It  must  be  taken  as  against  the  pleaders  that  their 
appeal  had  been  disposed  of  adversely  to  their  inter- 
ests. The  plea  did  not  aver  that  the  former  suit  was 
to  recover  for  the  rents  for  the  year  1910  or  that  any- 
thing was  recovered  for  the  use  by  appellants  of  ap- 
pellee 's  interest  in  the  real  estate  far  that  year.  The 
court  properly  overruled  the  plea,  and  properly  took 
the  bill  as  confessed  when  appellants  elected  to  abide 
by  their  plea  and  did  not  answer  further. 

Appellants  contend  that  the  court  was  without  juris- 
diction in  this  cause.  This  question  was  not  raised  in 
the  court  below  and  therefore  cannot  be  raised  here, 
the  matter  of  an  accounting  and  of  establishing  a  lien 
upon  the  property  of  the  fee  owners  who  had  taken 
and  appropriated  another's  share  of  the  rents  being 
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within  the  general  jurisdiction  of  courts  of  equity.  It 
is  only  where  it  appears  upon  the  face  of  the  bill  that 
there  is  no  jurisdiction  in  equity  that  the  jurisdiction 
of  the  court  can  be  defeated  on  appeal,  where  the  ques- 
tion has  not  been  raised  by  demurrer,  plea  or  answer. 
Kaufman  v.  Wiener,  169  111.  596. 

It  is  contended  by  appellants  that  appellee  should 
have  proved  how  much  each  son  received  in  cash  or 
crops  from  the  80  acres  occupied  by  him  and  how  much 
he  expended  for  repairs  and  taxes.  Appellee  proved 
that  she  had  received  nothing  from  the  lands  and 
proved  by  three  of  said  sons  that  he  rented  at  least  a 
part  of  the  lands  to  others  in  the  year  1910  and  by 
each  of  the  four  sons  that  he  had  no  books  or  accounts 
by  which  he  could  show  what  he  received  from  the 
lands  that  year,  although  the  pendency  of  the  former 
suit  notified  each  of  them  that  she  claimed  dower  in 
said  lands,  and  after  June  14,  1910,  they  knew  they 
would  have  to  account  to  her  for  the  use  of  her  dower 
interest  in  the  land.  Appellee  proved  the  fair  cash 
rental  value  of  each  farm,  and  offered  in  open  court, 
notwithstanding  the  bill  had  been  taken  as  confessed, 
to  let  the  sons  prove  any  matters  of  set-off  they  might 
have.  Their  counsel  stated  to  the  court  that  they  had 
nothing  to  offer.  The  court  allowed  one-third  of  what 
the  proof  showed  was  the  fair,  cash  rental  value  of  the 
property  for  that  year.  Appellants  did  not  show  that 
they  had  paid  any  taxes  or  made  any  repairs,  though 
the  opportunity  was  given  them  to  make  that  proof. 
The  matter  rested  specially  within  their  knowledge, 
and  appellee  called  each  of  them  as  her  witness  and 
gave  the  opportunity.  We  are  of  opinion  that  under 
these  circumstances  she  had  a  right  to  prove  the  fair, 
cash  rental  value,  and  thereby  made  a  prima  facie 
case.  The  right  to  join  the  four  sons  in  one  suit  was 
not  questioned  in  the  court  below.  This  bill,  though 
in  form  a  new  suit,  is  really  supplemental  to  the 
former  suit. 

Vol.  GLXYni  10. 
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Appellants  contend  that  the  decree  of  June  14,  1910, 
awarded  appellee  damages  for  the  detention  of  her 
dower  to  the  date  of  that  decree,  and  therefore  it  was 
error  to  award  her  damages  in  this  suit  for  the  whole 
of  the  year  1910.  The  decree  of  June  14, 1910,  did  ad- 
judge that  complainant  be  awarded  damages  for  the 
detention  of  her  dower  in  said  premises  from  the  date 
of  her  bill  of  complaint  therein  (elsewhere  found  to  be 
January  28,  1908)  to  the  date  of  that  decree ;  and  that 
each  of  said  four  sons  pay  her  $320.  There  is  other 
language  in  the  decree,  however,  which  leads  to  a  dif- 
ferent conclusion  as  to  what  was  intended.  That  de- 
cree also  found  that  the  average  and  reasonable  rental 
value  of  said  premises  was  $6.00  per  acre.  That  would 
make  the  annual  rental  value  of  each  eighty  $480  or 
$960  for  two  years;  and  dower  therein,  or  one-third 
thereof,  would  be  $320  for  two  years,  and  that  was  the 
sum  awarded  complainant  against  each  son  by  the  de- 
cree of  June  14, 1910.  This  was  farm  land.  The  proof 
shows  that  corn,  oats,  and  hay  were  raised  on  these 
lands  in  1910.  The  court  takes  judicial  knowledge  that 
the  rental  value  of  land  which  is  cropped  does  not  ac- 
crue till  its  crop  matures,  and  that  this  is  later  than 
June  14,  and  that  the  use  of  a  farm  upon  which  to  raise 
such  crops  from  January  1  to  June  14  would  be  of  but 
little  value.  It  is  obvious  that  the  two  years  for  which 
the  court  awarded  damages  in  June  1910,  were  the 
years  1908  and  1909,  and  that  nothing  was  intended  to 
be  there  awarded  for  the  use  or  rental  value  of  the 
land  for  part  of  the  year  1910. 

The  decree  is  therefore  affirmed 

Affirmed. 
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Elna  Hakanson,  Plaintiff  in  Error,  v.  La  Salle  County 
Carbon  Coal  Company,  Defendant  in  Error. 

Gen.  No.  5550. 

Mines  and  miners — when  act  does  not  apply.  This  statute  baa 
no  application  until  tbe  actual  mine  is  in  operation  and  tbe  mere 
fact  that  in  tbe  actual  work  preparatory  to  operation  it  is  neces- 
sary tbat  coal  shall  be  removed  does  not  render  it  an  actual  mine 
in  operation. 

Action  In  case  for  death  caused  by  alleged  wrongful  act.  Error 
to  tbe  Circuit  Court  of  La  Salle  county;  tbe  Hon.  Edqab  Eldbedge, 
Judge,  presiding.  Heard  in  this  court  at  tbe  October  term,  1911. 
Affirmed.    Opinion  filed  March  13,  1912. 

J.  L.  Mubpht  and  Browne  &  Wiley,  for  plaintiff  in 
error. 

McDougall,  Chapman  &  Bayne,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

The  La  Salle  County  Carbon  Coal  Company,  here- 
inafter called  the  company,  was  engaged  in  opening  a 
new  coal  mine  at  Cedar  Point  in  La  Salle  county.  It 
had  sunk  two  shafts  to  the  third  vein  and  was  engaged 
in  opening  main  entries  and  other  work,  as  hereafter 
stated,  when,  on  July  3, 1907,  certain  pipes  were  being 
moved  from  one  side  of  the  main  shaft  to  another  side, 
and  several  joints  of  said  pipes  became  disconnected 
and  fell  down  the  shaft.  Hakan  Bengston  and  others 
were  riding  down  the  shaft  on  an  open  platform  called 
a  float.  The  pipe  fell  upon  them  and  killed  Bengston 
and  another  and  injured  others.  Bengston  was  about 
50  years  of  age  and  left  no  widow  or  descendants,  but 
left  a  mother,  Elna  Hakanson,  who  brought  this  suit 
against  the  company  to  recover  damages  for  the  death 
of  her  son.    The  declaration  alleged  wilful  violations 
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of  the  Mining  Act.  The  first  count  charged  that  the 
company  wilfully  allowed  Bengston  to  enter  the  mine 
to  work  therein,  not  under  the  direction  of  the  mine 
manager,  before  all  conditions  had  been  made  safe 
and  while  dangerous  conditions  existed  in  the  mine  and 
shaft.  The  second  count  charged  that  the  company 
wilfully  failed  to  cause  the  shaft  and  equipment  to  be 
examined  by  a  qualified  mine  examiner  and  wilfully 
failed  to  have  an  examiner  perform  any  of  the  duties 
prescribed  by  Section  18  of  the  Mining  Act  with  ref- 
erence to  the  main  shaft,  though  there  were  danger- 
ous conditions  therein.  The  third  count  charged  that 
the  company  wilfully  failed  to  equip  the  cage  with  a 
substantial  cover  of  boiler  iron,  but  wilfully  used  a 
cage  therein  which  had  no  cover  to  protect  the  men 
riding  on  it  from  falling  objects.  The  proof  showed 
that  the  dangerous  conditions  had  not  been  made  safe, 
and  that  there  was  no  mine  examiner,  and  that  the 
cage  upon  which  Bengston  was  going  down  the  shaft 
was  a  mere  platform  with  no  covering  over  the  men 
riding  thereon.  At  the  close  of  all  the  evidence  the 
court  excluded  the  evidence  and  gave  an  instruction 
directing  the  jury  to  find  the  company  not  guilty.  The 
ground  of  the  motion  was  that  this  was  not  a  coal  mine 
and  that  the  mining  law  was  not  applicable  thereto.  A 
motion  by  Mrs.  Hakanson  for  a  new  trial  was  denied 
and  the  company  had  a  judgment  for  costs.  She  sues 
out  this  writ  of  error  to  review  said  judgment  and  the 
only  question  is  whether  Chapter  93  of  the  Revised 
Statutes,  entitled  "An  Act  to  revise  the  laws  in  rela- 
tion to  coal  mines  and  subjects  relating  thereto  and 
providing  for  the  health  and  safety  of  persons  em- 
ployed therein,"  is  applicable  to  the  conditions  exist- 
ing when  Bengston  was  killed. 

The  company  had  driven  two  shafts  down  over  540 
feet  to  the  bottom  of  the  third  vein  and  had  connected 
them  at  the  bottom  by  a  way  intended  as  an  air  pas- 
sage.   These  shafts  were  about  200  feet  apart  and  oaa 


Second  District — March,  1912.         149 

Hakanson  v.  La  Salle  County  Carbon  Coal  Co.,  168  111.  App.  147. 

was  designed  for  the  main  shaft  and  the  other  for  the 
escapement  shaft.  When  they  reached  the  coal  they 
cut  through  it  to  the  bottom  of  the  vein,  which  was 
about  40  inches  deep.  They  did  not  destroy  this  coal 
but  took  it  to  the  top.  They  then  cut  a  main  entry  east 
and  another  west  and  cut  other  entry  ways  north  and 
south.  They  took  out  the  vein  of  coal  in  cutting  the 
entry  and  then  took  down  enough  earth  and  rock  above 
the  coal  to  make  the  entry  about  seven  feet  high.  As 
far  as  practicable  they  took  out  the  coal  separately 
from  the  earth  and  rock  and  took  the  coal  to  the  top. 
They  then  cut  side  entries  at  the  end  of  each  of  these 
main  entries  and  prepared  places  where  rooms  could 
be  opened  and  where  switch  tracks  could  turn  off  from 
the  main  to  the  side  entries.  All  the  coal  taken  out  in 
making  these  preparations  for  a  coal  mine,  which  could 
be  kept  separate  from  earth  and  rock,  was  taken  to 
the  top.  This  coal  was  taken  up  in  either  shaft  and  on 
small  cages  or  on  floats.  This  coal  was  not  taken  out 
and  raised  as  a  part  of  the  operation  of  a  coal  mine, 
but  in  the  work  of  preparing  the  plant  to  be  operated 
as  a  coal  mine.  Light  rails  were  put  down  in  the  en- 
tries on  which  to  haul  the  coal  to  the  bottom  of  the 
shaft.  These  were  only  one-half  the  weight  intended 
to  be  used  when  the  mine  was  ready  for  operation. 
The  hoisting  cages  which  were  to  be  used  when  the 
mine  was  operated  had  not  yet  been  installed  and 
could  not  be  installed  until  changes  were  made  in  the 
main  shaft.  A  small  blower  had  been  inserted  at  the 
foot  of  the  escapement  shaft  which  was  sufficient  to 
cause  a  circulation  of  the  air  in  the  small  area  which 
had  been  opened,  but  it  was  wholly  insufficient  for  the 
operation  of  a  coal  mine,  and  it  was  necessary,  before 
operating  the  mine,  that  such  entries  should  be  cut  as 
would  enable  the  company  to  carry  its  ventilation  sys- 
tem through  all  parts  of  the  mine  and  to  install  a  ven- 
tilating fan  sufficient  for  that  purpose.  To  do  this  it 
was  necessary  that  various  entries  be  cut  through  till 
they  connected.    The  tower  and  the  tipple  house  had 
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not  been  finished.  The  sump  at  the  bottom  of  the  main 
shaft  and  the  timbering  upon  which  the  hoisting  cage 
should  rest  at  bottom  and  at  top  had  not  been  com- 
pleted. Track  scales  had  to  be  inserted,  and  shaker 
screens  and  a  hoisting  engine  and  tracks  in  the  tower. 
Many  other  things  were  required  to  be  done  before  the 
company  was  ready  to  mine  coal.  It  is  entirely  clear 
that  this  plant  was  not  being  operated  as  a  coal  mine 
and  had  not  been  operated  as  a  coal  mine  when  Bengs- 
ton  was  killed.  Though  the  digging  of  the  shaft  began 
a  year  before,  still  this  was  not  a  coal  mine  in  opera- 
tion. The  company  was  merely  doing  the  work  pre- 
paratory to  operating  a  coal  mine.  The  question  is 
whether  this  work,  so  done  by  "company  men"  work- 
ing by  the  day  is  within  the  protection  of  the  Mining 
Act. 

Various  sections  of  that  Act  refer  to  the  work  of 
preparing  a  shaft  for  operation.  Thus  section  2  (a)  is 
"Any  shaft  in  process  of  sinking,  and  any  opening 
projected  for  the  purpose  of  mining  coal,  shall  be  sub- 
ject to  the  inspection  of  the  State  Inspector  of  Mines 
for  the  district  in  which  said  shaft  or  opening  is  lo- 
cated." Section  3  (a)  fixes  the  time  within  which 
escapement  shafts  shall  be  completed  after  the  hoist- 
ing of  coal  in  the  main  shaft,  and  section  3  (b)  limits 
the  number  of  men  who  may  be  employed  in  complet- 
ing the  connections  between  the  escapement  shaft  and 
the  adjacent  main.  Section  34  (b)  says  that  the  word 
"excavation"  shall  signify  any  part  of  the  mine  exca- 
vated or  being  excavated.  On  the  other  hand,  section 
34  (a)  defines  the  word  "mine"  and  "coal  mine,"  as 
used  in  that  Act,  to  signify  * '  any  and  all  parts  of  the 
property  of  a  mining  plant,  on  the  surface  or  under- 
ground, which  contribute,  directly  or  indirectly,  under 
one  management,  to  the  mining  or  handling  of  coal." 
It  is  clear  that  the  main  features  of  the  act  relate  to  a 
coal  mine  previously  prepared  and  ready  for  actual 
operation  in  the  mining  of  coal,  and  the  mere  fact  that 
in  opening  this  mine  there  was  coal  which  had  to  be 
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got  out  of  the  way  and  was  therefore  taken  to  the  top 
and  in  common  prudence  was  kept  separate  from  earth 
and  rock,  so  that  when  it  reached  the  top  it  could  be 
used  or  sold  as  coal,  does  not  make  the  operation  of 
taking  this  material  out  of  the  way  the  running  of  a 
coal  mine.  We  consider  this  question  practically  dis- 
posed of  by  the  opinion  of  the  Supreme  Court  in  Moore 
v.  Dering  Coal  Company,  242  HI.  84.  There  the  de- 
cedent came  to  his  death,  as  here,  during  the- construc- 
tion work  preparatory  to  opening  a  coal  mine,  and  it 
was  held  that  the  trial  court  properly  entered  a  judg- 
ment for  the  defendant,  whose  liability  was  alleged  to 
arise  from  a  wilful  violation  of  said  Act  in  relation  to 
Mines  and  Mining.  The  opening  of  the  mine  in  that 
case  had  not  proceeded  as  far  as  here  and  no  coal  had 
yet  been  removed,  but  we  are  of  opinion  that  the  prin- 
ciple is  the  same.  As  the  plaintiff  here  based  her  cause 
of  action  solely  upon  an  alleged  violation  of  the  Min- 
ing Act  and  as  that  Act,  under  the  case  above  cited, 
is  not  applicable  to  construction  work  preparatory  to 
opening  a  coal  mine,  the  court  properly  directed  a  ver- 
dict for  defendant. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Mary  W.  Anderson,  Appellee,  v.  Wesley  D.  Patty  et  al., 

Appellants. 

Gen.  No.  5555. 

1.  Assumpsit — when  lies  to  recover  legacy.  An  action  of  as- 
sumpsit lies  as  against  an  executor  to  recover  a  legacy  where  the 
debts  of  the  estate  have  been  settled,  the  final  account  approved  and 
the  legacy  ordered  paid — there  being  sufficient  funds  in  the  hands 
of  the  executor  to  pay  the  Bame. 

2.  Assumpsit — when  propriety  of  action  cannot  be  Questioned. 
In  failing  to  stand  by  a  demurrer  overruled  and  pleading  the  general 
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issue  and  going  to  trial  and  failing  to  move  in  arrest  of  judgment 
the  propriety  of  the  maintenance  of  the  action  of  assumpsit  cannot 
be  urged. 

3.  Assumpsit — when  lies.  Wherever  money  has  been  directed  by 
an  order  of  court  to  be  paid  by  an  officer  of  the  court  to  a  party, 
the  officer  becomes  a  trustee  for  the  party  to  whom  it  is  ordered 
to  be  paid  and  the  money  is  no  longer  in  the  custody  of  the  law, 
and  the  person  to  whom  it  is  ordered  paid  can  recover  it  In  an 
action  for  money  had  and  received  and  his  creditors  can  maintain 
garnishment  against  such  trustee  holding  the  money.' 

4.  Pleading — effect  of  failure  to  file  similiter.  It  is  not  error  to 
proceed  to  trial  without  a  similiter  added  to  pleadings  concluding 
to  the  country. 

5.  Pleading — effect  of  setting  out  instrument  in  haec  verba. 
Where  an  instrument  is  set  out  in  haec  verba  in  a  pleading  the 
facts  stated  in  the  instrument  are  thereby  sufficiently  alleged  as  a 
part  of  the  plea. 

6.  Administration  of  estates — when  County  Court  has  jurisdic- 
tion to  set  aside  order  after  term.  After  the  lapse  of  the  term  of 
entry  the  County  Court  has  jurisdiction  to  set  aside  an  order  for 
fraud,  accident  or  mistake. 

7.  Appeals  and  ebbobs — effect  where  trial  is  de  novo.  If  upon  an 
appeal  the  trial  is  de  novo  the  effect  of  the  appeal  is  to  vacate  the 
judgment  appealed  from. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

Fred  W.  Potter,  for  appellants. 
Anderson  &  Andrews,  for  appellee. 

Mr,  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  sued  appellants  in  assumpsit  to  recover 
$500.  After  various  rulings  on  special  pleadings  the 
cause  was  tried  without  a  jury  and  the  court  assessed 
appellee's  damages  at  $511.51  and  appellants  entered 
a  motion  for  a  new  trial.  Thereafter  appellee  con- 
ceived that  the  court  had  erred  in  her  favor  in  rulings 
upon  the  pleadings  and  she  confessed  the  motion  for  a 
new  trial  and  thereafter  certain  rulings  upon  the  plead- 
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ings  were  rescinded.  Those  rulings  need  not  be  stated 
here.  Thereafter  there  was  further  special  pleading 
and  a  trial  by  the  court,  and  there  was  a  finding  and  a 
judgment  for  appellee  for  $512.10,  which  was  the  $500 
sued  for  and  interest.    Defendants  below  appeal. 

The  declaration  alleged  that  William  P.  Williams, 
deceased,  executed  a  last  will  in  his  lifetime  which  will 
was  admitted  to  probate  in  the  County  Court  of  Mar- 
shall county  in  May,  1907,  and  that  appellants  were 
by  said  court  appointed  executors  of  said  will  and 
entered  upon  the  discharge  of  their  duties ;  that  by  said 
will  it  was  provided  that  if  appellee  should  elect  to 
receive,  out  of  the  estate  of  said  deceased,  the  sum  of 
$500,  she  should  be  entitled  thereto ;  that  such  proceed- 
ings were  had  in  said  County  Court  that  all  debts,  ex- 
penses and  other  legacies  except  that  to  appellee,  were 
paid  before  March  1,  1909,  leaving  in  said  estate  as- 
sets of  more  than  $20,000 ;  that  on  December  19,  1910, 
appellee  filed  in  said  court  her  election  in  writing  to 
receive  said  legacy  of  $500  and  said  County  Court 
thereupon  entered  an  order  upon  appellants  to  pay  the 
same  in  accordance  with  the  will  and  with  said  elec- 
tion, by  virtue  whereof  appellee  became  entitled  to  re- 
ceive said  $500  from  the  appellants,  yet  though  often 
requested  to  pay  the  same,  appellants  have  refused 
and  wholly  neglect  to  do  so,  to  the  damage  of  appellee 
of  $600,  wherefore  she  brings  her  suit. 

It  is  contended  that  an  action  of  assumpsit  will  not 
lie  to  recover  a  legacy.  We  doubt  if  appellants  are  in 
a  position  to  raise  the  question.  They  did  not  abide 
by  their  demurrer  to  the  declaration,  but  filed  pleas  in 
bar,  including  the  general  issue,  joining  issue  thereon. 
A  plea  in  bar  is  generally  an  admission  by  the  defend- 
ant that  the  declaration  states  a  cause  of  action.  Ap- 
pellants did  not  move  in  arrest  of  judgment.  As  ap- 
pellants had  the  money  with  which  to  pay  this  legacy 
and  were  ordered  to  pay  it  and  did  not  abide  by  their 
demurrer  to  the  declaration  charging  them  personally, 
we  are  of  opinion  they  cannot  now  raise  the  question 
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that  assumpsit  will  nQt  lie  to  recover  a  legacy.  But 
we  are  disposed  to  hold  that  this  action  can  be  main- 
tained. This  is  not  merely  an  action  to  recover  a 
legacy.  The  final  report  had  been  approved ;  all  other 
debts  and  legacies  had  been  paid;  the  amount  of  this 
legacy  was  but  $500  and  there  were  $20,000  of  assets 
available  to  pay  it.  The  County  Court  having  juris- 
diction of  the  estate  ordered  it  paid,  and  it  then  be- 
came the  duty  of  the  executors  to  pay  it.  They  then 
had  in  their  hands  money  which  from  the  entry  of  that 
order  belonged  to  appellee.  By  a  long  line  of  decis- 
ions in  this  State  of  which  Wilson  v.  Turner,»164  HI. 
398;  First  National  Bank  v.  Gatton,  172  111.  625,  and 
Donovan  v.  Purtell,  216  111.  629,  are  examples,  it  is 
held  that  assumpsit  is  an  equitable  action  in  which 
plaintiff  can  recover  from  defendant  so  much  money 
as  he  can  show  defendant  in  equity  and  good  con- 
science ought  not  to  retain,  and  that  in  such  case  the 
law  implies  a  promise  to  pay,  notwithstanding  there 
was  no  privity  between  the  parties.  Wherever  money 
has  been  directed  by  an  order  of  court  to  be  paid  by  an 
officer  of  the  court  to  a  party,  the  officer  becomes  a 
trustee  for  the  party  to  whom  it  is  ordered  to  be  paid, 
and  the  money  is  no  longer  in  the  custody  of  the  law, 
and  the  person  to  whom  it  is  ordered  paid  can  recover 
it  in  an  action  for  money  had  and  received  and  his 
creditors  can  njaintain  garnishment  against  such  trus- 
tee holding  the  money.  Weaver  v.  Davis,  47  111.  235 ; 
Commerce  Vault  Co.  v.  Barrett,  222  111.  169.  In  O  'Con- 
nell  v.  McClenathan,  248  111.  350,  holding  invalid  an 
act  authorizing  the  garnishment  of  administrators  and 
executors  at  any  time  after  letters  are  issued  and  be- 
fore an  order  of  distribution,  it  was  stated,  on  page 
354  as  the  previous  holding  of  the  courts,  that  an  exec- 
utor or  administrator  may  be  summoned  by  garnish- 
ment process  after  an  order  of  distribution  has  been 
made.  The  garnishment  in  such  case  would  be  a  suit 
at  law  in  the  name  of  the  distributee  for  the  use  of 
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his  creditor  against  the  administrator  or  executor.  If 
that  suit  at  law  may  be  maintained  in  the  name  of  the 
heir  at  law  against  the  administrator  or  executor  after 
an  order  of  distribution,  we  fail  to  see  how  such  a  case 
is  to  be  distinguished  from  this  suit  by  the  legatee 
against  the  executors  after  an  order  by  the  court  upon 
them  to  pay  the  legacy.  It  is  said  in  2  Woerner's  Am. 
Law  of  Administration,  Sec.  569,  that  the  order  of  the 
Probate  Court  for  the  payment  of  legacies  takes  the 
place  of  the  executor's  assent,  which  (idem,  Sec.  453,) 
was  essential  to  authorize  a  suit  against  the  executor 
at  common  law,  and  that  thereafter  the  liability  of  the 
executor  becomes  a  personal  one.  Section  119  of  the 
Administration  Act,  R.  S.  Chap.  3,  gives  a  legatee  an 
action  of  account  against  an  executor,  and  section  115 
gives  a  legatee  an  action  on  the  executor's  bond.  An 
action  on  the  bond  is  an  action  at  law  and  is  maintain- 
able because  there  is  a  legal  liability  to  pay.  It  is  not 
brought  against  the  executor  as  such,  but  against  him 
personally.  If  he  is  under  a  legal  liability  to  the  lega- 
tee which  will  authorize  that  action  at  law  against 
him  personally,  we  see  no  reason  why  he  may  not  also 
be  sued  personally  by  the  legatee  in  ,an  action  in  as- 
sumpsit We  are  of  opinion  that  the  legatee  ought  not 
to  be  compelled  to  take  the  risk  involved  in  attaching 
the  body  of  the  administrator  under  section  114. 

-Appellants  argue  that  issue  was  not  joined  on  their 
pleas  of  payment  and  of  partial  payment.  Appellee 
filed  special  replications  traversing  said  pleas  and  con- 
cluding to  the  country.  Appellants  contend  that  there 
was  no  replication  to  their  plea  of  nul  tiel  record  and 
therefore  that  their  said  plea  stands  confessed  and 
thereby  recovery  by  appellee  was  barred.  Said  plea 
of  nul  tiel  record  concludes  to  the  country.  It  is  held 
in  Hazen  v.  Pierson,  83  111.  241 ;  Nieman  v.  Wintkler, 
85  HI.  468;  Hefling  v.  Van  Zandt,  162  111.  162;  Highley 
v.  Metzger,  186  111.  253;  Eaymer  v.  Modern  Brother- 
hood,  157  111.  App.  510,  and  in  earlier  cases  there  cited, 
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that  it  is  not  error  to  proceed  to  trial  without  a  si- 
militer added  to  pleadings  concluding  to  the  country, 
and  it  is  thus  impliedly  held  that  the  lack  of  a  si- 
militer does  not  confess  the  prior  pleading.  But  if 
more  than  a  mere  similiter  had  been  required,  though 
the  earlier  cases  hold  that  a  special  plea  not  replied  to 
is  confessed,  the  later  doctrine  is  that  where  a  special 
rejoinder  is  required  by  the  frame  of  the  pleadings,  and 
it  is  not  filed,  and  the  party  filing  the  previous  plead- 
ing does  not  take  a  rule  upon  his  adversary  to  rejoin 
or  pray  judgment  for  want  thereof,  but  the  parties 
go  to  trial  without  such  rejoinder,  a  written  issue  is 
waived  and  the  parties  go  to  trial  as  upon  an  oral 
pleading,  and  the  irregularity  is  cured  by  verdict. 
Brazzle  v.  Usher,  Breese,  14 ;  Graham  v.  Dixon,  3  Scam. 
115 ;  Kelsey  v.  Lyon,  21  HI.  558 ;  Hewittson  v.  City  of 
Chicago,  172  111.  112 ;  Supreme  Court  of  Honor  v.  Bar- 
ker, 96  111.  App.  490;  Cook  v.  City  of  Marseilles,  139 
111.  App.  536 ;  First  National  Bank  v.  Miller,  139  HI. 
App.  608;  Sanitary  Can  Co.  v.  Hones,  149  HI.  App. 
244. 

Appellant  filed  a  plea  puis  darrein  continuance, 
which  set  out  a  certain  notice  to  appellee  of  an  appli- 
cation to  be  made  to  the  County  Court  of  Marshall 
county  on  June  17,  1911,  and  service  of  such  notice 
and  a  hearing  in  said  County  Court  on  June  16,  1911, 
and  an  order  of  said  court  setting  aside  and  annulling 
the  entire  order  of  said  court  previously  entered,  which 
included  the  order  to  pay  appellee  said  legacy,  and 
that  said  order  was  still  in  full  force,  not  appealed 
from  and  not  reversed,  and  said  plea  prayed  judg- 
ment if  appellee  ought  further  to  maintain  her  action 
except  as  to  a  certain  sum  of  money.  After  demurrer 
to  said  plea  overruled  appellee  filed  three  replications 
thereto  and  appellants  demurred  to  said  replications 
and  the  court  sustained  the  demurrer  to  the  first  repli- 
cation and  overruled  it  to  the  second  and  third,  and 
appellants  elected  to  abide  by  their  demurrer  to  the 
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second  and  third  replications.  Appellee  by  cross  er- 
ror questioned  the  action  of  the  court  in  sustaining  the 
demurrer  to  said  first  replication  and  appellants  as- 
sert error  in  overruling  the  demurrer  to  the  second 
and  third  replications. 

The  special  plea  had  alleged  notice  of  said  subse- 
quent proceedings  in  said  County  Court,  served  upon 
N.  F.  Anderson  of  the  firm  of  Anderson  and  Andrews, 
attorneys  for  appellee.  The  first  replication  was  that 
N.  F.  Anderson  was  not  and  is  not  attorney  for  ap- 
pellee about  the  matters  and  things  stated  in  said 
plea,  but  that  James  H.  Andrews  was  and  is  her  at- 
torney in  said  matters.  The  special  plea  set  out  in 
full  the  order  entered  in  the  County  Court  at  said 
later  date,  and  it  showed  appellee  appearing  by  E.  D. 
Eichmond,  her  attorney,  and  therefore  showed  that  the 
court  apparently  had  jurisdiction  of  the  person  of  ap- 
pellee, and  the  replication  did  not  deny  that  appellee 
appeared  there  by  her  attorney,  E.  D.  Eichmond.  Ap- 
pellee contends  that  the  special  plea  should  have 
specially  averred  that  she  appeared  by  E.  D.  Eich- 
mond, her  attorney,  and  that  without  such  averment, 
the  plea  did  not  charge  that  she  so  appeared.  The 
rule  is  that  where  as  here,  an  instrument  is  set  out  in 
haec  verba  in  a  pleading,  the  facts  stated  in  the  in- 
strument are  thereby  sufficiently  alleged  as  a  part  of 
the  plea.  North  v.  Kizer,  72  111.  172 ;  National  Park 
Bank  v.  Halle,  30  111.  App.  17 ;  4  Ency.  PI.  &  Pr.,  918- 
920.  Therefore  this  replication  did  not  sufficiently 
deny  the  allegations  of  the  plea  which  charged  juris- 
diction of  the  person  of  appellee,  and  the  demurrer  to 
it  was,  properly  sustained. 

The  second  replication  to  said  special  plea  alleged 
that  the  County  Court  at  the  time  of  said  proceedings 
in  June,  1911,  did  not  have  jurisdiction  of  said  matter 
in  this  "that  no  written  motion,  petition,  bill,  informa- 
tion, suggestion  or  any  other  written  matter  was  pre- 
sented to  the  County  Court  of  Marshall  county  at  any 
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time,  claiming  fraud,  accident,  mistake  or  any  other 
matter  or  thing  within  the  equitable  conscience  of  said 
court  relative  to"  said  previous  order,  wherefore  said 
order  set  out  in  said  special  plea  is  null  and  Void  and 
the  entire  proceeding  coram  non  judice.  The  proceed- 
ing in  June,  1911,  was  several  terms  after  the  order 
approving  the  final  report  and  directing  the  payment 
of  this  legacy.  There  was  no  pleading  or  claim  that 
the  administration  had  been  closed  in  the  County 
Court,  and  that  court  had  jurisdiction  to  set  aside  any 
previous  order  upon  a  proper  showing  of  fraud,  ac- 
cident or  mistake.  It  will  be  observed  that  the  repli- 
cation does  not  charge  that  no  claim  of  fraud,  accident 
or  mistake  was  made  to  the  Probate  Court  or  that  it 
did  not  have  before  it  any  showing  to  that  effect,  but 
only  that  no  written  pleading  or  motion  was  filed  which 
asserted  fraud,  accident  or  mistake.  Under  this  repli- 
cation the  County  Court  had  jurisdiction  of  the  parties 
and  had  authority  to  set  aside  the  previous  order  if 
fraud,  accident  or  mistake  therein  was  properly 
pleaded  and  proved.  County  courts  have  general 
jurisdiction  in  probate  matters  and  their  proceedings 
cannot  be  collaterally  attacked.  Schlink  v.  Maxton, 
153  111.  447 ;  Field  v.  Peeples,  180  111.  376 ;  Bradley  v. 
Drone,  187  HI.  175.  We  are  not  called  upon  to  decide 
whether  upon  a  direct  appeal  this  later  order  would 
be  reversed  because  there  was  no  written  motion  or 
pleading  charging  fraud,  accident  or  mistake,  but  we 
are  of  opinion  that  that  irregularity,  if  it  was  such, 
will  not  defeat  the  order  when  collaterally  drawn  in 
question.  We  are  of  the  opinion  that  the  court  erred 
in  overruling  the  demurrer  to  the  second  replication. 

The  third  replication  was  to  the  effect  that  after  the 
rendition  of  said  later  order,  she  appealed  therefrom 
to  the  Circuit  Court  of  said  county  and  filed  an  appeal 
bond  in  apt  time  and  in  proper  form  and  with  suffi- 
cient securities,  which  appeal  bond  was  approved  by 
said  County  Court,  whereby  said  later  order  was  an- 
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nulled.  Appellants  contend  that  an  appeal  does  not 
vacate  or  annul  the  judgment  appealed  from,  but  only 
suspends  its  execution,  while  leaving  it  meanwhile 
standing  as  an  adjudication  between  the  parties  if  the 
matter  thereof  arises  in  any  other  litigation.  It  will 
be  observed  that  this  is  not  the  case  of  an  ordinary 
appeal  to  the  Supreme  or  Appellate  Court,  where  the 
only  question  is  whether  the  order  shall  be  affirmed  or 
reversed  but  this  was  an  appeal  to  the  Circuit  Court 
where  the  cause  would  be  tried  de  novo.  It  is  laid 
down  in  2  Cyc,  971-972,  that  where  the  appeal  will 
result  in  the  cause  being  re-tried  the  judgment  is 
vacated  by  the  appeal,  but  where  the  appeal  merely 
requires  a  review  of  errors  and  an  affirmance  or  a  re- 
versal, the  judgment  of  the  lower  court  is  not  vacated. 
Bank  of  North  America  v.  Wheeler,  28  Conn.  433,  is 
to  the  same  effect.  2  Woerner  's  Am.  Law  of  Adminis- 
tration, Sec.  550.  We  conclude  that  the  demurrer  to 
the  third  replication  was  properly  overruled.  Appel- 
lants stood  by  their  demurrer  thereto  and  thus  con- 
fessed the  replication  and  thereby  confessed  that  the 
later  order  of  June  1911  had  been  vacated  by  the  ap- 
peal and  was  no  longer  operative.  The  plea  puis  dar- 
rein continuance  therefore  presented  no  defense  to  this 
action  and  the  error  in  overruling  the  demurrer  to  the 
second  replication  is  therefore  immaterial. 

Appellants  contend  that  the  court  erred  in  sustain- 
ing appellee's  objection  to  an  instrument  which  it  of- 
fered which  purported  to  be  the  last  will  of  William 
P.  Williams,  deceased,  to  which  was*  attached  the  cer- 
tificate of  the  clerk  of  the  County  Court  that  it  had 
been  duly  admitted  to  probate.  Appellee  contends  the 
latter  fact  could  not  be  established  by  the  certificate 
of  the  clerk,  but  that  the  will  should  have  been  accom- 
panied by  a  certified  copy  of  the  order  of  the  County 
Court  admitting  it  to  probate.  Passing  that  by,  we 
are  unable  to  find  that  the  will,  if  it  had  been  admitted, 
established  any  defense  to  this  suit.    The  effect  of  the 
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will  as  to  appellee  was  that  it  put  one-sixth  of  the  es- 
tate in  the  hands  of  trustees,  except  $500  which  was  to 
be  paid  to  appellee  if  she  would  accept  it,  and  the  resi- 
due of  said  one-sixth,  and  the  whole  of  it,  if  appellee 
did  not  accept  the  $500,  was  to  be  placed  in  the  hands 
of  trustees  and  the  income  thereof  to  be  paid  to  her 
during  her  life,  with  a  certain  disposition  thereof  to 
her  surviving  children  or  others  after  her  death.  The 
proof  shows  that  long  before  this  controversy  arose, 
one  of  the  trustees  told  her  that  he  had  $500  to  pay 
this  legacy  to  her ;  that  at  that  time  she  did  not  know 
but  she  might  contest  the  will  and  so  declined  to  re- 
ceive it,  and  said  trustee  told  her  that  he  would 
deposit  it  in  a  certain  bank,  and  afterwards  told  her 
he  had  deposited  $500  in  said  bank.  He  did  not  show 
her  any  money  or  tender  her  any  money,  nor  did  he 
tell  her  that  he  had  deposited  the  money  in  such  a  way 
that  she  could  obtain  it,  nor  did  appellants  prove  that 
they  so  deposited  it.  Afterwards  she  elected  to  accept 
the  legacy  and  filed  a  written  election  in  the  County 
Court  and  obtained  the  order  of  the  County  Court  for 
the  payment  thereof  to  her.  We  fail  to  see  that  the 
will,  if  admitted,  would  have  established  any  defense, 
and  therefore  it  was  not  error  to  refuse  to  admit  it. 
Appellee  testified  that  just  before  the  trial  one  of  the 
executors  told  her  that  this  $500  was  still  in  the  same 
bank. 

The  facts  alleged  in  the  declaration  were  proven. 
No  defense  was  shown.  The  judgment  is  therefore 
affirmed.  ♦ 

Affirmed. 
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Cora  Lohrman,  Appellee,  v.  Joseph  Grundler, 

Appellant. 

Gen.  No.  5559. 

Admissions — husband  cannot  bind  wife.  A  husband  cannot  bind 
his  wife  by  admissions  made  in  her  absence  if  he  is  not  her  agent. 

Action  commenced  before  a  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Livingston  county;  the  Hon.  G.  W.  Patton,  Judge, 
presiding.  Heard  in  this*  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  13,  1912. 

White  &  Tuesbubg,  for  appellant. 

Gut  L.  Loudebback  and  W.  W.  Loudebback,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court, 

Mrs.  Cora  Lohrman  sued  Joseph  Grundler  before  a 
justice  of  the  peace  for  a  balance  claimed  to  be  due  her 
for  furnishing  meals  for  employes  of  Grundler  under 
a  contract  between  them,  and  she  had  a  judgment  for 
$180.32,  from  which  Grundler  appealed  to  the  Cir- 
cuit Court,  where  upon  a  jury  trial  plaintiff  had  a  ver- 
dict and  a  judgment  for  $43.95,  from  which  latter  judg- 
ment Grundler  prosecutes  this  appeal. 

Joseph  Grundler  had  a  farm  or  place  in  Canada  and 
a  furnished  house  and  had  regular  and  transient  em- 
ployes, one  of  whom  was  the  husband  of  appellee,  who 
had  gone  from  this  state  to  Canada  to  work  for  ap- 
pellant. Appellee  went  to  Canada  to  visit  her  husband. 
She  claims  that  Grundler  then  proposed  that  she  stay 
there  and  do  the  cooking  and  furnish  the  meals  for 
himself  and  his  employes  and  that  he  would  furnish 
the  house  and  the  conveniences  already  in  it 
of  beds  and  bedding,  cooking  utensils,  etc.,  and 
the  use  of  one  cow,  and  would  pay  her  at  the  rate  of 
$15  per  month  for  the  meals  for  each  of  the  men,  and 
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that  he  would  pay  the  bills  of  the  grocer  and  butcher 
and  deduct  them  from  the  amount  which  would  be 
coming  to  her,  and  that  she  made  that  contract  with 
him  in  the  presence  of  her  husband  and  remained 
there  for  a  certain  length  of  time  and  did  the  work 
and  furnished  a  certain  number  of  meals.  It  was 
agreed  how  much  appellant  paid  for  grocer  and  butcher 
bills.  She  and  her  husband  testified  to  the  contract. 
Appellant  denied  that  he  ever  made  any  contract  with 
her  on  the  subject.  Appellant  sought  to  prove  a  con- 
versation with  the  husband  in  the  absence  of  appellee 
in  which  a  contract  was  made  with  the  husband  for  the 
doing  of  this  work,  and  that  after  the  work  was  done 
he  and  the  husband  had  an  accounting  and  found  that 
there  was  $56  coming  to  the  husband  and  that  after- 
wards and  after  their  return  to  Illinois,  he  had  a  con- 
versation with  the  husband  in  which  the  husband  told 
him,  after  going  over  the  figures,  that  if  appellant 
would  pay  the  husband  $223  he  would  give  him  a  re- 
ceipt in  full,  including  labpr,  board  and  provisions. 
The  court  refused  to  admit  this  testimony.  It  was  not 
proposed  to  show  that  appellant  paid  the  husband  any 
sum  whatever  in  settlement,  but  only  conversations  in 
which  certain  sums  were  mentioned  and  agreed  upon, 
but  not  paid.  The  husband  could  not  bind  the  wife 
by  admissions  in  her  absence.  It  is  contended  that 
this  evidence  would  have  a  tendency  to  impeach  the 
testimony  of  the  husband  that  he  was  present  and 
heard  the  contract  made  between  appellant  and  ap- 
pellee. We  conclude  that  it  would  have  introduced  an 
immaterial  issue  and  would  have  tended  to  mislead  the 
jury  and  that  it  was  properly  kept  out.  If  appellant 
made  the  contract  with  appellee  and  she  performed  the 
labor,  then  she  is  entitled  to  be  paid  therefor,  notwith- 
standing the  husband  in  other  conversations  may  have 
assumed  to  agree  to  settle  her  claim  with  his  claim  for 
wages,  or  may  even  have  treated  it  as  if  he  had  a 
right  to  collect  pay  for  her  services. 
The  judgment  is  affirmed. 

Affirmed. 
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Aurelia  J.  Hanson  et  al.,  Appellants,  v.  J.  C.  Balston 

et  aL,  Appellees. 

Gen.  No.  5584. 

1.  Injunctions — when  temporary  cannot  oe  made  permanent, 
A  temporary  injunction  cannot  be  made  permanent  in  part  and  con- 
tinued temporary  in  part. 

2.  Injunctions — when  do  not  lie  to  restrain  enforcement  of  judg- 
ment. If  the  remedies  existing  at  law  have  not  been  exhausted  an 
injunction  does  not  lie  to  restrain  the  enforcement  of  a  judgment 
rendered  at  law. 

3.  Injunctions — what  essential  to  maintenance  of  action  to  re- 
strain enforcement  of  judgment  at  law.  Equity  will  only  relieve 
against  a  judgment  at  law  for  fraud,  accident  or  mistake,  and  then 
only  where  the  party  applying  for  relief  was  free  from  negligence. 

Bill  In  chancery.  Appeal  from  the  Circuit  Court  of  Winnebago 
county;  the  Hon.  Abthub  H.  Pbost,  Judge,  presiding.  Heard  In 
this  court  at  the  October  term,  1911.  ,  Affirmed.  Opinion  filed 
March  13,  1912. 

B.  A.  Kitcght,  for  appellants. 

Fbed  H.  Smith  and  B.  K.  Welsh,  for  appellees. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

Aurelia  J.  Hanson  and  Alfred  J.  Hanson  filed  a  bill 
of  complaint  against  Ealston  Brothers  and  Lewis  Haw- 
key, sheriff  of  Winnebago  county,  wherein  they  al- 
leged that  Ralston  Brothers  recovered  a  judgment 
in  the  Circuit  Court  against  Alfred  J.  Hanson  on  July 
19, 1910,  for  $252.20  and  costs  in  an  action  on  a  promis- 
sory note ;  that  Alfred  J.  Hanson  had  paid  $50  which 
had  not  been  credited  on  said  note,  and  that  the  judg- 
ment was  $51  more  than  was  due  when  the  judgment 
was  taken;  that  an  execution  upon  said  judgment 
had  been  levied  by  the  sheriff  upon  personal  property 
owned  by  Aurelia  J.  Hanson  and  not  by  Alfred  J. 
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Hanson,  and  that  an  excessive  amount  of  personal 
property  had  been  seized  under  said  execution.  The 
bill  prayed  for  an  accounting  as  to  the  true  amount 
due  on  the  note  and  for  an  injunction  to  restrain  the 
defendants  from  selling  any  of  said  personal  prop- 
erty under  said  execution.  A  temporary  injunction 
was  issued  by  a  master.  Defendants  answered.  They 
admitted  that  $50  had  been  paid  which  was  not  cred- 
ited in  taking  judgment,  but  they  alleged  that  this 
was  due  to  the  neglect  of  Alfred  J.  Hanson  and  his 
attorney ;  that  Ealston  Brothers  made  many  efforts  to 
get  Hanson  or  his  attorney  into  court  on  the  day  when 
the  judgment  was  to  be  taken  in  order  that  he  might 
see  that  the  computation  was  correct;  and  that  no 
bill  in  equity  was  necessary  but  that  Hanson  well 
knew  that  if  he  had  produced  his  receipt  to  the  de- 
fendants or  their  attorney,  due  credit  for  said  pay- 
ment would  have  been  given  him  upon  said  judgment 
and  said  execution  without  the  bringing  of  a  suit 
for  an  injunction.  The  answer  denied  that  Aurelia  J. 
Hanson  was  the  owner  of  the  personal  property  lev- 
ied upon  and  denied  that  the  levy  was  excessive.  Com- 
plainants moved  to  make  permanent  the  injunction  as 
to  the  sum  of  $50  on  the  judgment.  This  motion  was 
denied.  Defendants  then  by  leave  of  court  withdrew 
their  answer  and  demurred  to  the  bill.  The  demurrer 
was  sustained.  Complainants  elected  to  abide  by  their 
bill  and  the  suit  was  dismissed.  Complainants  appeal 
and  assign  that  the  court  erred  in  refusing  to  make 
the  injunction  permanent  as  to  the  $50  and  in  sustain- 
ing the  demurrer. 

"When  the  motion  was  made  to  make  the  injunction 
permanent  as  to  the  $50  the  temporary  injunction  was 
in  force.  The  cause  had  not  been  set  down  for  final 
hearing  nor  had  it  been  heard  nor  had  complainants 
abandoned  the  issue  as  to  the  ownership  of  the  per- 
sonal property  levied  upon.  The  court  could  not  enter 
a  final  decree  on  one  subject  and  leave  another  sub- 
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ject  to  be  litigated.  Again,  there  was  no  injunction  as 
to  the  $50  and  hence  no  injunction  on  that  subject  to 
be  made  permanent.  The  injunction  only  restrained 
the  sale  of  the  personal  property  levied  upon.  The 
motion  to  then  make  the  injunction  permanent  as  to 
the  $50  was  properly  denied. 

The  bill  was  subject  to  demurrer  for  many  reasons. 
Each  complainant  had  an  interest  only  in  one  part  of 
the  subject  matter  of  the  suit.  Alfred  J.  Hanson  had 
no  interest  in  enjoining  the  sale  of  the  personalty  be- 
longing to  Aurelia  J.  Hanson.  Aurelia  J.  Hanson  had 
no  interest  in  the  matter  of  the  $50.  Aurelia  J.  Han- 
son could  not  maintain  a  bill  in  equity  to  enjoin  the 
sale  of  her  personal  property  if  her  personal  property 
was  levied  upon  under  an  execution  against  another 
and  not  against  herself.  She  had  at  least  three  reme- 
dies at  law.  She  could  have  a  trial  of  the  right  of 
property  under  the  statute;  she  could  replevy  the 
property  from  the  sheriff;  and  she  could  let  the  sale 
go  on  and  sue  the  sheriff  in  trespass.  Alfred  J.  Han- 
son could  not  maintain  a  bill  in  equity  upon  the  facts 
stated  by  him  in  relation  to  the  $50.  Equity  will  only 
relieve  against  a  judgment  at  law  for  fraud,  accident 
or  mistake,  and  then  only  where  the  party  applying 
for  relief  was  free  from  negligence.  Kretschmar  v. 
Buprecht,  230  111.  492.  The  bill  charges  that  this  judg- 
ment was  taken  for  $51  too  much,  either  through  the 
fraud  or  mistake  of  Ralston  Brothers,  but  it  does  not 
say  which  and  it  charges  nothing  showing  fraud.  Al- 
fred J.  Hanson  was  a  party  defendant  to  that  suit; 
he  had  an  opportunity  to  defend  and  he  does  not  al- 
lege that  he  tried  to  obtain  credit  for  said  $50  or 
brought  that  payment  to  the  attention  of  the  court. 
The  court  therefore  did  not  err  in  sustaining  the  de- 
murrer. 

The  decree  is  affirmed. 

Affirmed. 
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Hans  Helmeland,  Appellee,  v.  D.  J.  McDonald, 

Appellant. 

Gen.  No.  5576. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly 
and  manifestly  so. 

2.  Instructions — hoto  to  oe  construed.  Instructions  are  to  be 
construed  as  a  series  and  the  omissions  of  one  may  be  supplied 
by  the  contents  of  another. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  Mazzini  Slusseb,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

N.  J.  Aldrich  and  James  Maheb,  for  appellant. 

John  M.  Kaymond  and  John  K.  Newhall,  for  ap- 
pellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  common  counts  and  the  general  issue  were  the 
pleadings  in  this  suit  by  appellee  against  appellant, 
wherein  appellee  recovered  a  judgment  against  appel- 
lant for  $980  for  wages.  Appellant  owned  a  large 
farm  a  little  west  of  Aurora.  For  a  number  of  years 
he  ran  it  as  a  dairy  farm  and  had  a  large  number  of 
milch  cows  thereon  and  young  cattle.  He  also  kept 
blooded  stallions  and  brood  mares,  some  of  the  mares 
being  owned  by  him  and  some  by  others,  and  he  there 
trained  race  horses.  These  were  kept  in  a  barn  erected 
for  that  special  purpose.  The  land  was  largely  used 
for  pasture  and  meadow  and  for  raising  oats  and  other 
feed  for  the  stock.  Appellant's  main  business  was  that 
of  a  railroad  contractor,  and  during  much  of  the  time 
covered  by  appellee's  employment  appellant  had  con- 
tracts in  the  south.   [When  appellee  first  began  to  work 
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for  appellant,  either  appellant  or  his  wife  were  upon 
the  farm,  and  had  direction  of  its  affairs.  Thereafter 
appellant  began  to  be  absent  for  two  weeks  or  a  month 
or  two  months  at  a  time,  and  afterwards  appellant's 
wife  ceased  to  live  upon  the  farm,  and  finally  appel- 
lant was  absent  in  the  south  in  his  railroad  work  nearly 
all  the  time  for  about  two  years.  Appellee  was  first 
hired  by  appellant  and  labored  as  a  common  farm 
hand  from  November  1,  1904,  to  March  1,  1905,  at 
$30  per  month.  In  the  latter  part  of  February  1905 
appellant  hired  appellee  at  $40  per  month,  and  no 
other  rate  was  ever  named  between  them.  Appellee 
testified  that  appellant  offered  to  give  him  $40  per 
month  if  he  would  stay  for  one  year  and  that  he  ac- 
cepted that  offer.  Appellant  testified  that  he  offered 
him  $40  per  month  if  he  could  manage  the  farm,  as 
the  foreman  was  going  to  leave,  and  that  appellee  ac- 
cepted that  offer.  Appellee  testified  that  before  the 
end  of  that  year,  March  1,  1906,  he  told  appellant  that 
he  wished  to  leave  at  the  end  of  the  year,  and  that 
appellant  asked  him  to  stay  till  he  could  get  another 
man  to  take  his  place,  and  that  he  accordingly  stayed, 
and  that  appellant  hired  another  man  vbut  the  latter 
never  came  and  appellant  went  away  on  his  railroad 
business  in  the  south  and  appellee  stayed  on.  Under 
date  of  June  25,  1906,  appellant  wrote  appellee  a  let- 
ter which  appellee  construed  to  mean  that  he  would 
thereafter  be  paid  what  his  services  were  reasonably 
worth  and  he  claims  that  from  that  time  on  he  was  en- 
titled to  recover  what  his  services  were  reasonably 
worth,  and  that  they  were  worth  $80  per  month.  He 
stayed  till  September  28,  1909.  From  the  time  when 
the  bargain  at  $40  per  month  was  made  his  duties 
were  greatly  increased,  especially  after  appellant  and 
his  wife  ceased  to  reside  at  the  farm.  He  began  as  an 
ordinary  farm  hand  under  the  control  of  appellant  or 
his  foreman.  He  ultimately  came  to  have  entire  charge 
of  the  farm,  hired  and  discharged  men,  paid  the  bills 
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incurred  at  the  farm,  collected  the  proceeds  of  the  farm 
and  bills  due  appellant  in  connection  with  the  horse 
business,  determined  when  to  sue  and  when  not  to  sue 
persons  owing  appellant  on  matters  connected  with 
the  farm,  and  when  and  how  much  credit  to  extend 
and  when  it  was  necessary  to  exact  security  and  what 
security  to  take.  During  the  term  he  was  there  he 
handled  about  $3800  of  the  avails  of  the  farm.  He 
wrote  many  letters  to  appellant,  giving  details  of  the 
farm  business  and  the  horse  business,  and  he  received 
from  appellant  many  letters  with  full  details  concern- 
ing the  conduct  of  the  farm  business.  Many  times  ap- 
pellant directed  him  exactly  what  to  do.  Many  other 
times  appellant  directed  him  to  use  his  judgment  and 
discretion,  and  he  did  so. 

The  letter  of  June  25,  1906,  first  directed  him  as  to 
the  harvest  and  as  to  hiring  men  and  as  to  certain 
other  things  about  the  farm  and  dairy  business.  The 
letter  then  gave  various  directions  with  reference  to 
sending  four  certain  colts  to  Lexington,  at  which  place 
counsel  say  there  were  to  be  races.  Then  the  letter 
contains  these  words :  "Look  after  drivers  and  every- 
thing and  I  will  see  you  well  paid  and  a  present  be- 
sides. I  will  give  you  a  horse  good  enough  to  go  down 
and  beat  the  gang— before  (I  am  done)."  The  letter 
then  proceeds  with  other  matters  about  the  farm.  Ap- 
pellee construed  the  quoted  part  above  to  mean  that 
he  would  thereafter  be  paid  a  reasonable  compensation 
for  his  services,  and  he  testified  that  he  thereupon  took 
entire  charge  of  the  farm  and  dairy  business  and  horse 
business,  and  it  is  clear  that  he  relied  upon  that  let- 
ter as  giving  him  an  increase  of  compensation  for  his 
increased  responsibility.  He  testified  that  he  con- 
sidered $80  per  month  the  price  which  he  ought  to 
have,  and  he  produced  a  witness,  a  farmer  in  the 
neighborhood  familiar  to  some  extent  with  the  serv- 
ice he  rendered,  who  testified  that  $80  per  month  was 
the  reasonable  and  going  price  for  such  services.    Ap- 
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pellant  produced  several  witnesses  owning  large  farms 
in  that  county,  who  testified  that  $40  per  month  was 
the  usual  and  going  rate  for  such  services.  These  men, 
however,  were  not  specially  familiar  with  the  responsi- 
bilities assumed  by  appellee  and  they  were  talking 
with  reference  to  farms  where  the  owner  lived  on  the 
farm  or  near  by  and  was  in  constant  touch  with  its 
operation.  One  of  them,  who  hired  a  foreman,  refused 
to  state  what  he  paid  his  foreman  and  refused  to  tes- 
tify that  it  did  not  exceed  $40  per  month.  The  wages 
herein  referred  to  were  in  addition  to  board  and  lodg- 
ing. Appellee's  successor  testified  that  he  did  the  work 
for  $50  and  his  dinners,  and  that  he  lodged  and  other- 
wise boarded  himself,  but  it  also  appeared  that  he 
claimed  more  and  afterwards  settled  on  that  basis. 
Shine,  a  nephew  of  appellant,  testified  that  near  the 
close  of  appellee's  employment  he  was  sent  by  appel- 
lant to  the  farm  to  go  over  the  accounts  of  the  farm, 
and  that  while  he  was  there  appellee  told  him  that  he 
was  working  at  $40  per  month.  Appellee  denied  this 
conversation. 

The  letter  of  June  25, 1906,  from  appellant  to  appel- 
lee, is  capable  of  the  construction  that  appellant  meant 
that  he  would  see  appellee  well  paid  for  his  services 
in  connection  with  getting  the  four  colts  to  Lexington. 
His  horses,  one  of  which  he  said  he  was  going  to  give 
appellee,  ranged  in  value  from  $2500  to  $10,000.  Ap- 
pellant never  gave  appellee  any  horse,  and  he  did  not, 
after  the  Lexington  races  were  over,  offer  him  any  ad- 
ditional compensation  because  of  his  services  there. 
The  letter  contained  instructions  about  many  other 
matters  connected  with  the  farm  and  is  capable  of  the 
construction  that  he  intended  to  see  appellee  well  paid 
for  all  the  work  he  thereafter  did  for  appellant.  Cer- 
tainly if  appellant  understood  that  appellee  was  work- 
ing for  him  for  $40  per  month  all  the  time,  it  is  strange 
that  he  should  have  told  him  that  he  would  see  him 
well  paid.    In  view  of  the  large  increase  in  appellee 's 
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duties  and  responsibilities  from  the  time  he  took  charge 
of  everything  and  appellant  went  to  the  south  to  re- 
main, the  jury  might  well  believe  that  appellant  meant 
that  because  of  these  added  responsibilities  and  duties 
appellee  would  be  well  paid  and  would  be  paid  more 
than  $40  per  month.  If  the  jury  refused  appellant  the 
credit  for  $200,  hereinafter  discussed  then  a  computa- 
tion will  show  that  they  allowed  appellee  about  $55 
per  month.  The  third  item  of  the  bill  of  particulars 
was  as  follows : 

"To  superintendent  of  farm  and  stock  from  March 
1,  1906,  to  Sept.  28,  1909,  42  months  and  28  days,  at 
$80  per  month.  $3,435.00' ' 

Appellant  contends  that  this  means  that  there  was 
an  express  contract  for  $80  per  month,  and  that  such 
express  contract  for  $80  per  month  is  not  proved,  and 
that  appellee  could  not  recover  for  that  period  under 
an  implied  contract.  We  are  of  opinion  that  the  bill 
of  particulars  does  not  mean  to  state  whether  appellee 
seeks  to  recover  for  that  time  under  an  express  or  an 
implied  contract,  but  only  states  the  time  and  the 
amount  which  he  would  claim.  While  the  jury  might 
have  found  differently  under  this  evidence,  yet  we  can- 
not say  that  they  should  have  done  so  nor  that  their 
finding  is  unjust  to  appellant. 

Appellant  claimed  a  credit  for  $200  which  appellee 
did  not  admit.  The  burden  was  upon  appellant  t.o 
prove  that  credit.  He  testified  that  in  West  Virginia, 
where  he  was  at  work  upon  a  railroad  contract,  he 
placed  $200  in  bills  in  an  envelope  with  a  piece  of 
paper  on  which  he  wrote  that  this  was  to  pay  the  men, 
addressed  the  envelope  to  appellee,  took  it  and  other 
mail  to  the  post  office,  handed  it  to  the  postmaster, 
who  came  out  to  him  and  received  it,  and  told  him  to 
#  register  this  letter,  but  afterwards  learned  that  he  did 
not  do  so.  Shine  testified  that  he  saw  appellant  put 
the  money  in  the  envelope  but  did  not  see  him  deliver  it 
to  the  postmaster,  and  that  when  he  afterwards  went 
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over  appellee 's  accounts,  he  called  appellee 's  attention 
to  the  fact  that  he  had  not  credited  appellant  with  this 
$200  and  that  appellee  said  that  he  received  it  and 
that  he  had  at  the  house  the  envelope  in  which  the 
money  came.  Appellant  testified  that  at  about  the 
end  of  appellee's  employment  appellee  admitted  to 
him  that  he  received  this  money.  Appellee  denied 
that  he  received  the  money  and  that  he  made  any  such 
admissions  either  to  Shine  or  to  appellant.  Appel- 
lant was  a  business  man.  He  had  a  bank  account  here 
in  Illinois.  He  made  all  other  remittances  to  appellee 
by  check.  He  gave  no  reason  why  he  sent  this  remit- 
tance in  bills.  It  was  an  unsafe  way  to  send  money 
and  it  was  unreasonable  that  he  should  do  it.  He  did 
not  even  write  a  letter  to  inclose  with  the  money,  giv- 
ing either  appellee's  name  and  address  or  his  own. 
He  did  not  testify  that  he  paid  the  postmaster  the 
price  of  a  registered  letter,  nor  did  he  prove  by  the 
postmaster  that  he  delivered  such  a  package  to  him 
with  directions  to  register  it.  Appellant  testified  that 
appellee  is  honest.  The  receipt  of  such  a  package 
through  the  mails  on  one  occasion  only  could  not  fail 
to  be  remembered  by  appellee.  We  are  of  opinion 
that  the  jury  were  warranted  in  concluding  that  ap- 
pellant had  not  supported  the  alleged  credit  by  a  pre- 
ponderance of  the  evidence. 

Complaint  is  made  of  the  ruling  of  the  court  upon 
the  instructions,  but  when  they  are  all  read  as  a  series, 
we  conclude  that  the  jury  were  properly  and  sufficiently 
instructed.  The  refused  instructions  are  in  part  em- 
bodied in  those  which  were  given  for  appellant  and 
they  omit  the  element  of  the  increased  duties  and  re- 
sponsibilities placed  upon  appellee,  and  were  in  that 
respect  insufficient  under  Ingalls  v.  Allen,  132  111.  170. 

The  judgment  is  therefore  affirmed. 

Affirmed. 
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C.  Otto  Anderson,  Appellant,  v.  Lon  Eastman, 

Appellee. 

Gen.  No.  5588. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Sates — when  instructions  as  to  warranty  proper.  Instructions 
are  good  where  their  effect  is  to  tell  the  jury  that  if  a  complete 
contract  of  sale  with  or  without  warranty  had  been  made  on  the 
previous  day  then  such  subsequent  representations,  made  after  the 
property  was  delivered  and  accepted  but  before  the  last  of  the 
money  had  been  paid,  would  not  constitute  a  warranty  where  no 
new  or  additional  consideration  was  paid. 

3.  Instructions— effect  of  use  of  word  "plaintiff"  where  "defend- 
ant" was  intended.  Such  a  clerical  error  if  obvious  to  the  jury  will 
not  effect  a  reversal. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Winnebago  county;  the  Hon.  Arthur  H.  Frost, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911. 
Affirmed.     Opinion  filed  March  13,  1912. 

Johnson  &  Johnson,  for  appellant. 
No  appearance  for  appellee. 

Mb.  Presiding  Justice  Debell  delivered  the  opinion 
of  the  court. 

Anderson  bought  a  horse  of  Eastman  and  paid  him 
$82.50  therefor.  The  horse  had  the  heaves.  Ander- 
son brought  this  suit  against  Eastman  to  recover 
damages  for  a  breach  of  an  alleged  warranty  that  the 
horse  was  sound,  and  had  a  judgment  before  a  justice 
of  the  peace,  but  on  a  trial  in  the  Circuit  Court  on 
appeal,  there  was  a  verdict  and  a  judgment  for  East- 
man, from  which  Anderson  appeals. 

Appellant  and  his  witnesses  testified  to  a  warranty 
that  the  horse  was  sound  and  of  good  wind.  Appellee 
and  his  witnesses  testified  that  there  was  no  warranty, 


Second  District — March,  1912.         173 

Anderson  v.  Eastman,  168  111.  App.  172. 

except  that  the  horse  was  not  balky.  Appellant  and 
his  witnesses  testified  that  if  the  horse  had  been  sound, 
he  would  have  been  worth  about  what  appellant  paid 
fo*  him  and  that,  in  the  condition  in  which  he  actually 
was,  he  was  worth  about  $2.00  or  $2.50.  Appellee  and 
his  witnesses  testified  that  if  the  horse  had  been  sound 
he  would  have  been  worth  about  $150  and  that,  in 
the  condition  in  which  he  was  when  sold,  the  horse 
was  worth  from  $80  to  $100.  Upon  these  subjects 
there  is  no  clear  preponderance  of  the  evidence  either 
way.  The  jury  saw  the  witnesses  and  heard  them 
testify  and  the  trial  judge  has  approved  their  verdict 
and  the  judgment  cannot  be  disturbed  here  upon  the 
evidence  in  this  record. 

Appellant  argues  that  the  8th  and  12th  instructions, 
given  for  appellee,  were  erroneous.  They  were  to  the 
effect  that  if  any  representations  were  made  by  ap- 
pellee after  the  sale  of  the  horse  was  consummated 
and  without  a  new  consideration  moving  from  appel- 
lant to  appellee,  then  such  representations  would  not 
constitute  a  warranty.  The  horse  was  examined  and 
bought  on  a  certain  day,  on  which  day  in  the  course 
of  making  the  bargain  appellant  now  claims  the  horse 
was  warranted  to  be  sound  and  appellee  now  claims 
that  he  was  only  warranted  not  to  be  balky.  Five  dol- 
lars was  then  paid  down  for  the  express  purpose  of 
binding  the  bargain.  All  the  details  of  the  contract  had 
been  agreed  upon.  Appellee  was  to  deliver  the  horse 
the  next  day  and  the  rest  of  the  purchase  price  was 
then  to  be  paid.  Appellee  took  the  horse  to  appel- 
lant's home  the  next  day  and  delivered  him  to  ap- 
pellant, as  agreed,  and  appellant  then  paid  appellee 
the  balance  of  the  agreed  purchase  price.  Appellant 
and  his  two  daughters  testified  that  after  the  horse 
had  been  delivered  to  appellant  at  the  barn  and  before 
the  money  was  paid  in  the  house,  appellee  said  the 
horse  wag  sound,  and  appellant  testified  that  this  was 
in  answer  to  a  question  put  by  him.    Appellee  denied 
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that  he  made  that  statement.  The  effect  of  these  in- 
structions was  to  tell  the  jury  that  if  a  complete  con- 
tract of  sale  with  or  without  warranty,  had  been  made 
on  the  previous  day,  then  such  subsequent  representa- 
tions, made  after  the  horse  was  delivered  and  accepted 
but  before  the  last  of  the  money  has  been  paid,  would 
not  constitute  a  warranty,  where  no  new  or  additional 
consideration  was  paid.  We  understand  these  instruc- 
tions to  correctly  state  the  law.  In  the  8th  instruction 
the  word  "plaintiff"  is  used  where  the  word  "de- 
fendant" was  intended,  but.  appellant  has  made  no 
point  upon  that  mistake  and  it  is  obvious  that  it  did 
not  mislead  the  jury. 
The  judgment  is  therefore  affirmed* 

Affirmed. 


School  Directors  of  District  No.  181,  Appellants,  y. 
George  Mathis  et  al.,  Appellees. 

Gen.  No.  5593. 

1.  Injunctions — what  essential  to  restrain  expenditure  of  taxes 
collected  on  account  of  illegality  of  school  district.  In  order  to 
grant  such  an  injunction  the  Illegality  of  the  organization  of  the 
district  must  first  be  established. 

2.  Injunctions — when  services  deemed  to  have  teen  rendered 
in  obtaining  dissolution.  Notwithstanding  work  done  in  obtaining 
the  dissolution  of  an  injunction  may  subsequently  be  availed  of  in 
connection  with  obtaining  a  dismissal  of  the  bill  the  services  ren- 
dered will  be  deemed  to  have  been  performed  in  obtaining  the  dis- 
solution of  the  injunction. 

3.  Injunctions — when  defendant  made  such  at  its  own  request 
entitled  to  damages  upon  dissolution.  If  the  real  party  in  interest 
is  made  a  defendant  at  Its  own  request  and  moves  for  and  obtains  a 
dissolution  of  the  injunction  granted  it  is  entitled  to  an  award  of 
damages. 

4.  Injunctions — what  proper  upon  assessment  of  damages  after 
dissolution.    If  the  use  of  taxes  collected  is  restrained  the  interest 
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on  money  borrowed  In  lieu  thereof  Is  properly  Included  in  an  award 
of  damages  after   dissolution. 

5.  Injunctions — what  damages  improper  upon  dissolution.  Ex- 
penses incurred  not  shown  to  have  been  necessary  are  improperly 
included  in  an  award  of  damages  after  dissolution. 

6.  Schools — hoto  illegality  of  transfer  of  territory  from  one  dis- 
trict to  another  cannot  be  determined.  The  illegality  of  the  transfer 
of  territory  from  one  district  to  another  cannot  be  collaterally  in- 
quired into. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Henry  county; 
the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Affirmed  in  part  and  reversed  in 
part     Opinion  filed  March  13,  1912. 

Habby  E.  Bbown,  for  appellant;  Babtlett  S.  Gray, 
of  counsel. 

George  W.  &  Jos.  L.  Shaw,  for  appellees. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  school  directors  of  District  181  in  Henry  County 
filed  a  bill  in  equity  against  the  trustees  of  schools  of 
township  18,  range  5,  and  the  treasurer  of  said  town- 
ship to  enjoin  the  trustees  from  apportioning  any 
school  taxes  collected  from  sections  5  and  6  to  school 
district  180,  and  to  enjoin  the  trustees  from  honoring 
any  orders  drawn  by  district  180  out  of  the  taxes  col- 
lected from  said  sections  5  and  6.  The  bill  alleged 
that  sections  5  and  6  had  been  within  said  district  181 
and  still  are  a  part  thereof;  that  the  trustees  at- 
tempted to  transfer  said  sections  5  and  6  from  said 
district  181  to  district  180  and  that  their  order  on 
that  subject  was  without  jurisdiction  for  certain  de- 
fects in  the  procedure  stated  in  the  bill;  that  because 
the  attempted  reorganization  of  district  180  was  in- 
valid, there  was  now  no  legal  district  180  in  existence ; 
that  the  trustees  have  ordered  a  distribution  of  certain 
funds  on  the  basis  that  sections  5  and  6  are  a  part  of 
district  180  and  the  treasurer  will  use  said  funds 


176  Appellate  Courts  of  Illinois. 

i  — ^— — ^ —         i^ ^ ^^^^— 

School  Directors  of  Dist.  No.  181  v.  Mathis,  168  111.  App.  174. 

for  the  payment  of  orders  of  said  district  180  unless 
enjoined;  that  the  town  collector  of  that  township  had 
collected  taxes  for  school  purposes  from  the  owners 
of  land  in  sections  5  and  6  and  either  has  paid  or  is 
about  to  pay  the  same  to  the  township  treasurer  and 
said  taxes  will  be  applied  for  the  benefit  of  district 
180  unless  the  treasurer  is  enjoined.  A  temporary 
injunction  was  issued  and  served.  Thereafter,  the 
school  directors  of  district  180  petitioned  the  court 
to  be  made  parties  defendant  and  that  request  was 
granted.  Thereupon  said  school  directors  of  district 
180  entered  their  motion  that  the  injunction  be  dis- 
solved and  the  bill  dismissed,  because  it  appeared 
from  the  face  of  the  bill  that  it  was  without  equity. 
Upon  a  hearing  of  that  motion  the  injunction  was 
dissolved,  and  the  school  directors  of  district  180 
asked  and  were  given  leave  to  file  a  suggestion  of 
damages  and  filed  such  suggestion,  wherein  they 
claimed  (1)  $50  for  solicitor's  fees  in  securing  the 
dissolution  of  the  injunction,  (2)  $2.87  as  interest  on 
$259  taxes  collected  upon  said  sections  5  and  6  from 
March  30,  1911,  the  date  of  the  injunction,  to  June  22, 
1911,  the  date  of  its  dissolution,  and  (3)  "Expenses 
incurred  by  said  school  directors  of  district  No.  180 
in  and  about  coming  to  Geneseo  and  Cambridge  to 
secure  legal  advice  with  reference  to  said  injunction 
and  on  hearing  on  damages,  $30.' 9  The  court  allowed 
$50  for  solicitor's  fees,  $2.87  for  said  interest  item, 
and  $15.75  for  expenses,  a  total  of  $68.62  and  then 
dismissed  the  bill  for  want  of  equity.  Complainants 
below  appealed  and  continued  the  injunction  in  force 
under  the  statute. 

There  is  a  valid  law  under  which  territory  may  be 
detached  from  one  school  district  and  added  to  an- 
other. The  bill  shows  that  there  was  an  attempt  by 
the  proper  school  officers  to  detach  sections  5  and  6 
from  school  district  181  and  annex  the  same  to  school 
district  180.    The  bill  alleges  that  there  are  certain 
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defects  in  the  proceedings  by  which  this  transfer  of 
territory  was  attempted,  by  reason  of  which  defects 
the  transfer  was  invalid,  and  that  by  reason  of  the 
imperfection  of  said  proceedings  school  district  180 
legally  ceased  to  exist.  The  court  could  not  grant  a 
permanent  injunction  pursuant  to  the  prayer  of  this 
bill  without  first  hearing  and  determining  the  question 
whether  said  proceedings  for  the  transfer  of  the  ter- 
ritory were  valid  or  invalid.  If  some  court  having 
jurisdiction  to  determine  that  question  shall  decide 
that  the  attempted  transfer  was  without  legal  effect, 
then  the  school  taxes  paid  upon  land  in  sections  5  and 
6  must  be  credited  to  school  district  181.  If  it  is 
determined  that  such  transfer  was  valid,  then  such 
taxes  should  be  credited  to  school  district  180.  It  is 
fundamental  to  the  granting  of  the  relief  prayed  that 
it  be  determined  that  the  proceedings  for  the  transfer 
of  said  territory  were  illegal  and  void.  It  is  settled 
in  Ogle  v.  City  of  Belleville,  238  111.  389,  that  the 
legality  of  that  transfer  of  territory  cannot  be  in- 
quired into  in  this  collateral  proceeding.  The  court 
therefore  properly  dissolved  the  injunction  and  dis- 
missed the  bill. 

The  proof  shows  that  the  solicitors  for  school  dis- 
trict 180  charged  $50  for  all  the  services  that  they 
rendered  and  that  that  was  a  reasonable  and  cus- 
tomary fee  for  such  services  in  that  county.  Appel- 
lants contend  that  the  services  were  rendered  not  only 
in  procuring  a  dissolution  of  the  injunction,  but  also 
in  procuring  a  dismissal  of  the  bill,  and  that  they  are 
not  liable  for  the  latter  services.  This  position  is 
disposed  of  adversely  to  appellants '  contention  in 
Marks  v.  Columbia  Yacht  Club,  219  111.  417,  where 
the  court  said:  "It  makes  no  difference  whether 
there  was  a  demurrer  interposed  or  not,  or  that  the 
knowledge  about  the  case  gained  upon  the  hearing  of 
the  motion  to  dissolve  was  subsequently  used  upon 
the  trial  of  the  case  on  its  merits.    If  the  injunction 
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is  the  primary  object  of  the  suit  and  a  motion  is  made 
to  dissolve,  counsel  will  be  entitled  to  a  reasonable 
fee  based  upon  the  labor  performed  in  the  attempt  to 
dissolve."  Appellants  also  contend  that  the  school 
directors  of  district  180  were  not  enjoined  and  there- 
fore cannot  be  allowed  any  damages  upon  the  dis- 
solution of  the  injunction.  District  180  was  the  real 
party  which  was  to  be  deprived  by  this  injunction  of 
the  school  taxes  collected  from  sections  5  and  6,  and  it 
was  a  necessary  party  defendant,  and  it  had  a  right  to 
be  made  a  defendant  and  to  move  to  dissolve  the  in- 
junction which  prevented  it  from  obtaining  the  benefit 
of  these  funds.  It  was  properly  made  a  defendant, 
and,  when  made  a  defendant,  had  a  right  to  have 
this  injunction  dissolved.  We  approve  the  allowance 
of  the  solicitor's  fees.  The  proof  shows  that  the  dis- 
trict was  deprived  of  the  use  of  $259.98  from  the 
day  of  the  injunction  to  the  date  of  its  dissolution 
and  that  it  borrowed  money  to  meet  the  orders  and 
paid  interest  thereon  to  meet  the  orders  which  should 
have  been  paid  out  of  that  fund.  It  is  not  disputed 
that  $2.87  was  a  correct  computation  and  it  was  prop- 
erly allowed  as  damages. 

It  is  not  clear  what  items  the  court  allowed  amount- 
ing to  $15.75.  Some  of  the  proof  related  to  the  ex- 
penses of  the  directors  of  district  180  in  attending 
the  hearing  upon  the  assessment  of  damages.  This 
hearing  was  four  days  after  the  injunction  had  been 
dissolved,  and  for  those  expenses  appellants  are  not 
liable  as  damages.  If  any  director  testified  as  a  wit- 
ness at  that  hearing  he  would  be  entitled  to  his  wit- 
ness fees  and  mileage  as  costs  in  the  case.  The  sum 
of  eight  dollars  was  also  claimed  for  the  use  of  an 
automobile  to  carry  the  directors  to  see  their  lawyers 
and  for  other  expenses  for  board  and  meals  at  that 
time  and  at  the  hearing  of  the  motion  to  dissolve. 
Something  is  claimed  to  have  been  paid  to  a  notary 
public  before  whom  it  is  claimed  the  directors  ex- 
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ecuted  some  necessary  papers.  No  papers  were  filed 
in  this  cause  which  were  either  acknowledged  or  sworn 
to  by  the  directors.  It  is  not  shown  that  it  was  nec- 
essary to  hire  an  automobile  or  that  it  was  necessary 
for  the  directors  to  make  these  trips  to  the  county 
seat,  or  that  the  directors  held  any  meeting  at  which 
they  authorized  any  such  expenses  to  be  incurred. 
The  question  presented  by  the  motion  to  dissolve  the 
injunction  and  dismiss  the  bill  was  purely  one  of  law 
arising  on  the  face  of  the  bill,  and  there  is  nothing 
to  show  that  the  presence  of  the  directors  at  the  county 
seat  was  necessary.  We  are  therefore  of  opinion 
that  the  evidence  did  not  justify  the  allowance  of  the 
item  of  $15.75  and  this  regardless  of  the  serious  ques- 
tion whether  school  directors  can  lawfully  be  paid  by 
the  district  for  their  traveling  expenses  when  upon 
the  business  of  the  district,  which  question  we  do  not 
decide.  It  is  manifest  that  appellants  are  only  liable 
for  such  expenses  as  the  district  could  be  compelled 
to  pay. 

The  decree  appealed  from  is  therefore  reversed  as 
to  $15.75  of  the  damages  awarded  and  is  in  all  other 
respects  affirmed.  Each  party  will  pay  the  costs  made 
by  it  in  this  court. 

Affirmed  in  part,  reversed  in  part. 


Mary  E.  Stauber,  Appellee,  y.  Leo  Stauber,  Appellant. 

Gen.  No.  5596. 

1.  Appeals  and  errors — effect  of  appeal  as  distinguished  from 
torit  of  error.  An  appeal  does  not  search  the  entire  record  as  does 
a  writ  of  error.  An  appeal  simply  causes  the  court  to  determine  the 
propriety  of  the  particular  order  appealed  from. 

2.  Divorce — when  order  granting  alimony  not  reduced.  Unless 
It  is  apparent  that  the  court  has  committed  error  in  determining 
the  amount  of  alimony  to  be  paid,  an  appellate  court  will  not  dis- 
turb the  award  made. 
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Divorce.  Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edgab  Eldbedqe,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

McDougall  &  Chapman,  for  appellant. 

Lucby  &  Labkin  and  Boys,  Osbobn  &  Gbiggs,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  May  13,  1910,  Mary  E.  Stauber  filed  a  second 
bill  against  her  husband,  Leo  Stauber,  for  a  divorce 
and  for  the  custody  of  their  children,  and  for  support, 
and  for  an  accounting  as  to  her  property  in  the  hands 
of  her  husband.  The  bill  charged  many  instances  of 
great  brutality  by  the  husband  against  his  wife,  and 
drunkenness  for  more  than  two  years,  and  set  up  the 
property  rights  of  the  parties.  On  June  21,  1910,  she 
obtained  an  order  that  her  husband  pay  her  $1,200 
for  the  support  of  herself  and  her  children  during  the 
pendency  of  the  suit  and  for  solicitor's  fees.  On 
December  3,  1910,  there  was  a  hearing  and  a  decree 
of  divorce  and  certain  findings  as  to  the  property, 
and  she  was  given  the  care,  control  and  education  of 
the  four  children  of  the  marriage,  all  girls,  the  oldest 
of  whom  was  born  in  1903  and  the  youngest  in  1909, 
and  she  was  given  the  household  goods,  and  the  hus- 
band was  required  to  pay  the  complainant  $2,000  per 
year,  commencing  December  10,  1910,  and  payable 
quarterly  in  advance,  till  the  further  order  of  the 
court.  A  certificate  of  the  evidence  at  that  hearing 
was  prepared  and  filed.  There  were  further  proceed- 
ings to  enforce  payment  of  alimony.  Thereafter,  on 
April  10,  1911,  Stauber  filed  a  petition  in  said  cause 
for  the  reduction  of  said  alimony.  Said  petition  was 
heard  on  April  17,  1911,  and  was  denied  and  no  cer- 
tificate of  evidence  was  taken  showing  upon  what 
proofs  the  court  acted.    An  appeal  was  on  that  day 
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prayed  and  allowed  from  that  order.  On  May  8,  ap- 
pellant moved  to  set  aside  the  order  for  an  appeal  and 
the  order  denying  appellant's  petition.  That  motion 
was  heard  on  May  22,  1911.  The  court  set  aside  the 
order  allowing  an  appeal  and  heard  proofs  upon  ap- 
pellant's motion  to  set  aside  the  order  of  April  17, 
denying  the  petition  to  reduce  alimony,  and  there- 
upon refused  to  set  aside  said  order  of  April  17,  and 
appellant  again  prayed  an  appeal  from  the  order  of 
April  17  and  that  appeal  was  granted  and  appellant 
complied  therewith  by  giving  a  bond.  A  certificate 
of  evidence  was  filed,  setting  forth  the  evidence  heard 
on  May  22,  1911.  The  appeal  is  only  from  the  order 
of  April  17,  and  the  appeal  bond  so  recites.  It  must 
be  assumed  that  the  proofs  heard  on  April  17,  or  the 
showing  then  made,  justified  the  action  of  the  court 
in  then  denying  the  petition  to  reduce  alimony.  The 
proofs  heard  on  May  22  cannot  be  used  to  show  that 
the  court  was  not  justified  in  its  order  of  April  17. 
Numerous  affidavits,  introduced  by  appellant  on  May 
22,  were  sworn  to  after  April  17.  An  appeal  does 
not  search  the  whole  record,  as  does  a  writ  of  error. 
The  question  on  this  appeal  is  only  whether  the  court 
was  justified  in  entering  the  order  of  April  17,  when 
that  order  was  entered,  and,  as  the  proofs  then  heard 
are  not  preserved,  this  condition  of  the  record  would 
require  an  affirmance  of  the  order.  But,  as  a  writ 
of  error  could  hereafter  be  sued  out,  which  would  in- 
volve the  correctness  of  the  decision  of  the  court  on 
May  22,  we  have  concluded  to  consider  the  case  upon 
its  merits,  as  if  the  evidence  heard  on  May  22  had 
been  heard  on  April  17.  There  are  assignments  of 
error  which  question  the  propriety  of  the  decree  of 
December  3,  1910,  in  allowing  $2,000  per  year  ag 
alimony,  but  no  appeal  was  prosecuted  from  that 
decree,  and,  as  this  is  not  a  writ  of  error,  the  propriety 
of  that  decree  is  not  before  us. 
At  the  hearing  on  May  22,  1911,  it  was  agreed  that 
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the  pleadings  and  the  evidence  previously  taken  on 
other  hearings  be  considered  in  evidence  on  that  hear- 
ing, and  said  pleadings  and  evidence  were  read,  to- 
gether with  various  affidavits,  and  there  was  also  oral 
testimony,  and  the  court  refused  to  set  aside  the  order 
of  April  17.  The  claim  of  appellant  is  that  before 
this  bill  was  filed,  he  conveyed  to  his  wife  property 
worth  about  $240,000 ;  that  she  is  in  receipt  of  a  large 
income  therefrom  and  could  receive  much  more  there- 
from by  proper  effort,  while  he  is  worth  but  $15,000 
and  owes  $2,500  to  a  company  of  which  his  brothers 
appear  to  be  the  owners ;  that  this  property  brings  him 
only  5%  per  annum;  that  he  earns  only  $75  per  month 
when  able  to  work,  and  has  had  a  long  and  expensive 
illness  when  he  earned  nothing.  If  these  are  the  facts 
and  all  the  facts,  the  allowance  ought  to  be  reduced. 
The  parties  were  married  April  17, 1901,  at  Streator. 
They  lived  all  their  married  life  in  a  rented  house  in 
Streator.  After  the  marriage  appellee  received  from 
the  estate  of  her  father,  John  Kangley,  deceased, 
checks  for  various  sums  amounting  in  all  to  $29,259.94 
and  115%  shares  of  the  capital  stock  of  the  Star  Coal 
Company  of  the  par  value  of  $100  per  share,  or  a  total 
from  her  father's  estate  of  over  $40,000.  She  en- 
dorsed each  of  these  checks  and  certificates  of  stock 
and  delivered  them  to  her  husband.  She  testified 
that  she  delivered  them  to  him  for  safekeeping  and 
care  for  her  and  for  investment  in  her  name.  He 
deposited  these  checks  to  his  own  account  in  banks. 
He  received  seven  dividends  upon  this  capital  stock 
and  appropriated  them  to  his  own  use  and  then  sur- 
rendered the  certificates  and  took  out  new  certificates 
in  his  own  name.  With  $18,000  of  appellee's  money 
appellant  purchased  a  farm  of  160  acres  in  La  Salle 
county  and  took  the  deed  to  himself.  When  appellee 
learned  that  he  had  taken  the  deed  to  himself,  she 
complained  and  insisted  that  the  title  should  go  to 
her.    He  yielded  and  conveyed  the  land  to  her,  and 
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afterwards  persuaded  her  to  convey  the  land  back  to 
him.  In  August,  1909,  she  filed  a  bill  against  him  for 
divorce.  He  induced  her  to  dismiss  that  bill  and 
resume  marital  relations  with  him.  One  of  the  con- 
siderations which  induced  her  to  abandon  that  suit 
was  that  he  re-conveyed  to  her  this  farm  of  160  acres. 
Before  doing  so,  however,  he  secretly  leased  the  farm 
for  a  year  from  the  following  March  and  took  a  note 
from  the  tenant  for  the  rent,  and  he  afterwards  col- 
lected that  note.  She  received  none  of  the  rent  of 
that  farm  during  the  time  that  they  lived  together 
as  husband  and  wife.  Eeal  estate  rose  in  value  after 
this  was  purchased,  and  there  was  evidence  tending 
to'  show  that  it  is  now  worth  $32,000.  Appellant  in- 
troduced evidence  tending  to  show  that  there  is  sup- 
posed to  be  a  vein  of  coal  seven  feet  thick  underlying 
this  land,  and  that  if  such  is  the  fact,  and  if  said  coal 
is  of  a  quality  fit  for  mining,  the  coal  underneath  the 
surface  is  worth  another  $32,000 ;  and  appellant  in  his 
sworn  petition  stated  that,  if  this  land  is  underlaid 
by  said  vein  of  coal,  as  he  believes,  then  the  fair  cash 
value  of  that  coal  is  $200,000.  Appellee  introduced 
evidence  tending  to  show  that  no  tests  have  been  made 
upon  this  land  to  ascertain  whether  there  is  coal  un- 
derneath the  land,  nor  the  character  of  the  coal,  if 
any;  that  mining  to  any  great  extent  in  the  vicinity 
of  this  land  has  been  abandoned;  and  that  it  would 
cost  $100,000  to  open  up  a  coal  mine  on  this  farm. 
Appellant  treats  the  case  as  if  the  increased  value 
of  the  land  and  the  value  of  this  coal,  if  it  has  any, 
is  to  be  considered  as  something  which  he  has  given  to 
his  wife.  In  fact,  this  land  was  all  bought  with  her 
money,  and  if  there  has  been  any  rise  in  value,  it  is  a 
natural  increase  which  she  owns,  and,  in  conveying 
it  back  to  her,  he  only  conveyed  to  her  that  which 
was  hers.  It  is  also  obvious  that  she  has  no  money 
with  which  to  open  a  coal  mine  thereon,  and  it  is 
proven  that  coal  mining  in  that  vicinity,  except  in  a 
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small  way,  has  been  abandoned.  With  some  of  appel- 
lee *s  money  and  with  a  part  of  the  certificate  of  capital 
stock  he  bought  a  farm  of  80  acres  in  Livingston 
county,  and  afterwards  sold  the  same  and  with  part 
of  the  proceeds  bought  real  estate  in  the  town  of  Enid, 
Oklahoma.  He  conveyed  this  to  his  wife,  and  claims 
it  is  worth  $8,000.  The  proof  shows  that  there  is 
great  depression  in  the  value  of  real  estate  in  Enid; 
that  this  property  is  not  worth  over  $5,000,  and  would 
bring  very  much  less  at  a  forced  sale,  and  would  not 
bring  more  than  the  taxes  and  the  special  assessments 
now  a  lien  upon  the  land;  and  that  it  rents  for  much 
less  than  the  annual  taxes  and  annual  installments  of 
special  assessments  thereon.  It  will  therefore  be  seen 
that  appellant  has  conveyed  back  to  appellee  much  less 
than  he  received  from  her,  and  that  he  has  also  had 
all  the  income  of  her  property  during  all  their  mar- 
ried life,  while  she  only  had  her  support. 

Appellant  testified  that  when  he  was  married  he  was 
worth  about  $6,000  in  horses  and  cash.  He  was  not 
able  to  give  any  good  account  of  this.  The  horses 
appear  to  have  been  possessed  and  used  by  his  father 
and  the  alleged  money  to  have  been  loaned  around 
between  his  father  and  his  brothers  with  some  of 
whom  he  lived,  and  without  any  notes  given  therefor. 
We  think  it  exceedingly  doubtful  from  the  evidence 
if  at  the  time  of  his  marriage  he  had  any  property 
which  could  have  been  found  by  an  officer  with  an 
execution.  He  testifies  that  he  now  has  about  $15,000 
in  securities  and  that  he  owes  $2,500  to  Stauber 
Brothers  Automobile  Company.  He  testified  that 
these  securities  were  in  a  safety  deposit  box  in  a 
bank  at  Clinton,  Iowa,  the  key  of  which  box  he  had 
left  in  Iowa.  He  was  unable  to  tell  the  name  of  the 
bank,  but  he  did  produce  proof  by  an  officer  of  a  bank 
in  Iowa  that  he  had  opened  a  safety  box  owned  by 
appellant  and  found  therein  such  securities.  Two 
young  women  testified  that  about  April,  1910,  appel- 
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lant  showed  them  a  hank  hook  from  some  hank  in 
Chicago,  showing  a  deposit  in  appellant's  name  of 
either  $56,000  or  $76,000  and  that  he  then  told  them 
that  he  received  $8  per  day  from  his  deposits  in  that 
hank.  Appellant  testified  that  he  had  no  such  bank 
book  showing  such  a  deposit  in  any  bank  in  Chicago, 
but  he  admitted  that  he  showed  them  a  deposit  slip 
with  a  Chicago  bank,  showing  $8  interest  for  that 
month,  and  that  he  told  them  that  he  got  that  much 
every  day,  and  that  he  was  joking  when  he  said  this. 
Appellee  introduced  in  evidence  a  book  kept  by  ap- 
pellant in  his  own  hand,  wherein  were  entered  as  his 
property  mortgages  maturing  later  than  this  divorce 
and  some  of  them  not  yet  matured,  the  principal  of 
which  amounted  to  $48,188.  Appellant  introduced 
evidence  tending  to  show  that  he  had  sold  and  assigned 
these  mortgages.  Appellee  introduced  in  evidence  a 
letter  from  appellant,  written  since  this  divorce  was 
granted,  in  an  effort  to  procure  a  reconciliation,  in 
which  he  stated  that  he  had  made  over  $1,000  the 
previous  week  in  a  legitimate  business  and  that  he 
intended  to  be  in  a  legitimate  business  the  rest  of  his 
days.  This  reference  to  a  legitimate  business  alluded 
to  the  fact  that  one  of  his  employments  had  been  that 
of  a  gambler.  Appellant  could  not  deny  making  this 
statement  as  the  letter  in  his  own  handwriting  was  in 
evidence,  but  he  testified  that  this  was  a  lie  which  he 
told  to  his  wife  in  order  to  induce  her  to  be  reconciled 
to  him.  A  witness  testified  that  some  three  years 
before  this  hearing  appellant  told  him  that  he  per- 
sonally owned  a  large  tract  of  land  in  Iowa  and  was 
negotiating  a  sale  of  the  same,  and  that,  if  he  sold  it, 
he  would  have  $20,000  to  loan  on  real  estate;  that 
appellant  did  not  afterwards  loan  $20,000  so  far  as 
the  witness  knew,  and  that  the  witness  understood 
that  the  reason  was  because  the  sale  of  the  Iowa  land 
was  not  consummated.  Appellant  denied  using  this 
language,  and  gave  an  entirely  different  version  of 
the  conversation. 
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Defendant's  conduct  after  this  suit  was  begun  is 
worthy  of  consideration.  Shortly  after  the  bill  was 
filed  he  was  served  with  an  injunction  thereunder, 
enjoining  him  among  other  things,  from  withdrawing 
from  any  bank  any  money  he  had  deposited  therein. 
Three  days  after  this  injunction  was  served  upon  him 
he  went  to  a  bank  in  Chicago,  where  he  then  had  on 
deposit  $17,925  of  appellee's  money,  and  withdrew 
from  said  bank  $17,850  by  obtaining  a  draft  payable 
to  the  order  of  a  fictitious  person.  He  then  left  the 
state  of  Illinois,  went  to  Iowa,  endorsed  said  draft  in 
the  name  of  said  fictitious  person  to  his  own  order, 
and  got  the  draft  cashed  by  a  bank  in  Iowa,  and  re- 
mained in  Iowa,  and  gave  small  checks  by  which  he 
withdrew  the  rest  of  the  money  in  the  Chicago  bank. 
Contempt  proceedings  were  begun  against  him  for  this 
disobedience  of  the  injunction  and  also  for  his  failure 
to  pay  $1,200  temporary  alimony  and  solicitor's  fees, 
under  the  order  of  June  21,  1910,  but  appellant  did 
not  come  within  this  state  so  that  the  attachment 
could  be  served  upon  him.  Thereafter,  at  the  instance 
of  his  wife,  he  was  indicted  in  La  Salle  county  for 
embezzlement  and  was  extradited  to  this  state;  and 
was  then  tried  and  adjudged  guilty  of  contempt  in 
this  cause  and  was  ordered  committed  to  the  county 
jail  for  one  year  or  until  the  further  order  of  the 
court.  On  April  1,  1911,  appellee  filed  a  petition  in 
which  she  represented  that  appellant  had  paid  none 
of  the  alimony  provided  in  the  decree  of  December  3, 
1910,  and  that  he  had  no  real  or  personal  property 
within  the  jurisdiction  of  the  court,  which  could  stand 
as  security  for  the  payment  of  said  alimony,  and  she 
asked  that  appellant  be  required  to  give  a  bond  with 
sureties  to  secure  the  payment  of  said  alimony.  An 
order  to  that  effect  was  entered.  Appellant  paid  the 
$1,200  and  paid  $1,000  of  the  permanent  alimony  and 
gave  the  bond  required  in  the  sum  of  $10,000  and  was 
discharged  from  the  contempt  proceedings,  and  seems 
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to  have  been  afterwards  discharged  from  imprison- 
ment under  the  charge  of  embezzlement.  In  other 
words,  appellant  paid  none  of  the  temporary  or  per- 
manent alimony  except  under  the  pressure  of  contempt 
proceedings,  and  has  paid  nothing  which  this  bond  was 
given  to  secure,  and  the  object  of  this  present  petition 
is  to  avoid  the  liability  which  he  assumed  when  he 
gave  that  bond,  and  to  release  his  security  thereon. 

The  order  fixing  the  alimony  at  $2,000  per  year, 
payable  quarterly  till  the  further  order  of  the  court, 
was  in  effect  requiring  appellant  to  return  to  appellee 
the  rest  of  her  property  which  he  had  misappropriated 
to  his  own  use.  We  think  it  is  just  that  he  should 
return  at  least  the  principal  of  all  that  property.  If 
he  has  only  $12,000  or  $15,000  this  is  really  her  prop- 
erty and  he  ought  to  return  it.  Ilis  account  of#his 
manner  of  life  during  the  continuance  of  the  marriage 
relation  does  not  indicate  to  us  that  he  earned  any 
considerable  amount  himself,  or  received  any  consid- 
erable amount  except  as  the  income  from  his  wife's 
property.  When  he  has  returned  the  principal  of 
what  he  received,  very  likely  this  allowance  for  alimony 
should  be  materially  reduced,  if  his  own  account  of 
his  present  financial  condition  is  true.  When  we  find 
that  he  has  apparently  represented  his  financial  condi- 
tion entirely  differently  to  various  other  persons,  we 
cannot  feel  sure  that  his  testimony  in  court  on  that 
subject  is  reliable.  We  are  of  opinion  that  the  ali- 
mony ought  not  to  be  reduced  till  appellee  has  been 
repaid  the  principal  of  her  estate. 

The  order  is  therefore  affirmed. 

Affirmed. 
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John  Boden,  Appellee,  y.  Kewanee  Coal  &  Mining 

Company,  Appellant. 

Gen.  No.  5599. 

1.  Vebdicts — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Vebdicts — when  answer  to  special  interrogatory  not  incon- 
sistent with.  If  a  special  interrogatory  and  answer  thereto  are 
not  such  as  to  preclude  other  conclusions  by  the  jury  which  would 
support  the  verdict  the  same  are  not  inconsistent  with  the  general 
verdict. 

3.  Vebdicts — when  not  excessive.  Held,  in  an  action  for  per- 
sonal injuries,  that  a  verdict  for  $11,000  was  not  excessive  where  it 
appeared  that  the  plaintiff  before  his  injury  was  a  strong  healthy 
mail  36  years  of  age  and  earned  $2.36  per  day  and  where  It  further 
appeared  that  his  left  thigh  bone  was  crushed,  that  he  was  under 
medical  care  for  a  long  period,  suffered  much  pain  and  sustained  per- 
manent injuries. 

4.  Instbuctions — when  giving,  calculated  to  mislead  will  not  re- 
verse. Notwithstanding  an  instruction  has  been  given  which  was 
calculated  to  mislead  it  will  not  effect  a  reversal  where  other  in- 
structions given  preclude  the  likelihood  of  such  misleading  instruc- 
tion having  been  prejudicial. 

5.  Instbuctions — when  refusal  of  correct  will  not  reverse.  The 
refusal  of  a  correct  instruction  will  not  reverse  if  its  contents  are 
substantially  contained  in  another  or  other  instructions  given. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Henry  county;  the  Hon.  Emeby  C.  Gbaves,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  13,  1912.  Rehearing  denied  April  18,  1912.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Morse  &  Demerath,  Sttjbtz  &  Ewan  and  John  T. 
Cummings,  for  appellant. 

N.  F.  Anderson,  Thomas  J.  Welch  and  James  H. 
Andrews,  for  appellee. 

Mr.  Presiding  Justice  Dibel»l  delivered  the  opinion 
of  the  court. 
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This  case  was  before  us  in  Boden  v.  Kewanee  Coal 
and  Mining  Company,  157  111.  App.  484,  and  the  main 
facts  are  there  stated,  and  need  not  be  repeated  here. 
That  was  a  second  trial.  Upon  a  third  trial  appellee 
had  a  verdict  and  a  judgment  for  $11,000  from  which 
defendant  below  appeals. 

The  evidence  favorable  to  appellee  tends  to  show 
that  at  the  time  of  the  accident  he  had  been  working 
for  appellant  about  two  weeks,  but  had  been  trimming 
coal  cars  only  a  little  over  one  week;  that  he  did  not 
know  that  a  car  had  run  away  on  the  track  next  to 
him;  that  there  had  been  no  runaways  while  he  had 
worked  there ;  that  if  Terry  said  anything  to  him  about 
the  runaway  he  did  not  hear  it;  that  while  he  was 
trimming  the  car  about  1,200  pounds  of  coal  were 
dumped  into  the  chute  and  upon  his  car  in  every  two- 
thirds  of  a  minute;  that  he  had  to  remove  from  this 
coal  the  slate  and  clay  and  dirt,  and  every  few  min- 
utes had  to  go  to  the  brake  and  release  it  and  let  the 
car  move  forward  a  few  feet,  so  that  the  coal  from 
the  chute  should  fall  into  the  part  of  the  car  not  yet 
loaded ;  that  while  his  car  was  being  filled  two  engines 
were  being  operated  there,  a  hoisting  engine  and  the 
fan  engine,  each  of  which  made  a  loud  noise ;  that  the 
coal  passing  over  the  iron  chute  and  iron  apron  made 
a  loud  noise;  that  the  air  was  filled  with  coal  dust 
from  the  coal  thus  emptied  into  the  car;  and  that  all 
these  conditions  might  well  have  prevented  appellee 
from  seeing  or  hearing  the  runaway  car  and  from  hear- 
ing anything  said  by  Terry;  that  Bauer  occupied  a 
position  as  vice-principal,  knew  that  the  other  car  had 
run  away,  and  that  the  switch  where  it  stopped  was 
in  plain  view  from  his  elevated  station  if  he  had 
looked  that  way ;  that  Bauer  directed  appellee  to  take 
the  car  down  and  that  appellee  acted  in  obedience  to 
the  directions  of  appellant  through  the  vice-principal 
in  taking  the  car  down ;  that  Bauer  as  well  as  Deming, 
the  superintendent,  knew  that  cars  frequently  ran 
&way  down  the  incline;  and  that,  while  appellee  ha<J 
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been  trimming  cars,  he  was  the  only  one  who  had 
taken  loaded  cars  west  down  the  incline.  This  evi- 
dence, if  believed  by  the  jury,  warranted  the  jury  in 
finding  that  appellant  was  negligent  in  not  ascertain- 
ing the  position  of  this  runaway  car  before  ordering 
appellee  to  take  his  car  of  coal  down  the  incline,  and 
was  negligent  in  ordering  it  taken  down  without  ascer- 
taining where  the  runaway  car  was,  and  in  not  warning 
appellee  that  the  runaway  car  was  at  the  switch  and 
to  stop  his  car  before  it  reached  that  point.  Upon 
some  of  these  matters  the  testimony  favorable  to  ap- 
pellee was  undisputed  and  upon  others  the  facts  were 
disputed.  When  Bauer  gave  appellee  the  order  to 
take  this  car  of  coal  down  the  incline,  appellee  stepped 
to  the  west  or  front  end  of  the  car,  got  down  upon 
the  narrow  platform  with  his  back  to  the  west  and 
with  his  right  foot  in  front  of  the  brake  standard, 
placed  his  left  foot  upon  the  dog  or  clutch,  which 
held  the  brake,  which  was  then  set,  released  the  clutch 
with  his  left  foot,  and  thus  released  the  brake,  before 
the  empty  coming  down  from  the  east  struck  it,  so 
that  it  would  thereby  be  started  in  motion  by  the  im- 
pact of  the  empty  car,  and  after  the  car  had  gained 
sufficient  momentum  to  take  it  down  to  the  place  where 
he  was  to  leave  it  he  then  began  setting  the  clutch 
and  gradually  tightening  his  brake  to  prevent  the  car 
from  gaining  too  much  speed.  Just  before  he  struck 
the  runaway  car  at  the  switch,  the  sole  of  his  shoe 
became  caught  between  the  clutch  and  the  brake  and 
so  remained  till  others  took  his  foot  out  after  the 
accident.  He  did  not  know  of  the  presence  of  the 
runaway  car  at  the  switch  or  that  any  car  had  gone 
down  the  incline  except  those  which  he  took  down, 
till  just  as  or  just  before  his  car  struck  the  runaway 
car  and  inflicted  the  injuries  upon  him.  If  appellee 
had  been  looking  west  instead  of  standing  with  his 
back  in  that  direction  he  would  have  seen  the  car  at 
the  switch  and  could  have  stopped  the  car  upon  which 
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he  was  riding  and  could  have  prevented  the  collision 
in  which  he  was  injured.  Appellant  contends  that  his 
failure  to  look  ahead  was  such  a  lack  of  due  care  as 
prevents  his  recovering  damages  for  his  injuries.  We 
are  of  opinion  that  the  jury  were  warranted  in  finding 
from  all  the  evidence  that  the  position  he  occupied 
while  taking  down  his  car  was  at  least  the  most  nat- 
ural for  him  to  occupy  while  performing  the  duty 
of  controlling  and  retarding  the  speed  of  the  car, 
and  that,  in  view  of  the  fact  that  he  had  never  known 
of  a  runaway  car  and  that  no  car  had  ever  gone  down 
the  incline  while  he  had  been  at  that  work,  except 
such  as  he  conducted  down  to  its  proper  place,  it  was 
a  question  of  fact  and  not  of  law  whether  he  exercised 
due  care.  Three  juries  have  found  verdicts  for  ap- 
pellee, and  the  last  two  verdicts  have  been  approved 
by  the  trial  judge.  At  the  last  trial  appellant  sub- 
mitted nine  special  interrogatories  to  the  jury  and 
obtained  nine  answers  deciding  the  material  questions 
in  favor  of  appellee.  We  are  of  opinion  that  we  would 
not  be  justified  under  the  evidence  in  interfering  with 
the  conclusions  of  the  jury  upon  the  questions  of  fact. 
The  first  question  was  this:  "Was  the  leaving  of  the 
slack  cars  at  the  switch  the  proximate  cause  of 
plaintiff's  injury ?"  The  jury  first  answered  this: 
"Not  within  itself.' '  Upon  the  demand  of  appellant 
the  jury  were  required  to  retire  and  answer  this  ques- 
tion "yes"  or  "no"  and  they  answered  it  "yes." 
It  is  contended  that  this  is  inconsistent  with  the  gen- 
eral verdict.  We  are  of  opinion  that  this  position  is 
not  correct,  and  that  that  answer  does  not  relieve 
appellant  from  responsibility  for  the  accident.  The 
jury  did  not  find  that  the  leaving  of  the  cars  there 
was  the  only  proximate  cause  of  appellee's  injury. 
It  is  evident  that  that  and  the  failure  to  warn  ap- 
pellee and  the  order  to  take  the  car  down  without 
warning  him,  all  combined  to  produce  the  injury. 
Complaint  is  made  of  the  giving  of  the  first  instruc- 
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tion  requested  by  appellee.  It  told  the  jury  that  if 
appellee  was  directed  by  a  vice-principal  of  appellant 
to  run  the  coal  car  west  upon  the  track,  appellee  was 
not  bound  to  make  a  critical  examination  of  his  sur- 
roundings to  discover  unusual  dangers,  but  had  the 
right  to  assume  that  appellant  had  taken  reasonable 
precautions  to  protect  him  from  unusual  dangers  and 
was  using  reasonable  care  to  keep  the  place  where 
appellee  performed  his  work  reasonably  safe.  This 
instruction  stated  a  correct  legal  proposition,  but 
might  be  understood  by  the  jury  to  mean  that  appellee 
was  not  obliged  to  look  ahead  as  he  went  down  the 
incline  with  his  car.  The  court  instructed  the  jury  at 
the  instance  of  appellant  in  No.  2  that  appellee  was 
bound  to  exercise  for  his  own  safety  such  care  as 
persons  of  ordinary  prudence  and  intelligence  would 
ordinarily  exercise  for  their  own  safety  under  the 
same  conditions ;  in  No.  5  that  if  appellee  could  have 
avoided  the  injury  by  the  exercise  of  ordinary  care  on 
his  part  and  failed  to  exercise  such  care,  he  could  not 
recover  and  that  on  this  question  of  due  care  for  his 
own  safety  the  burden  of  proof  was  on  appellee;  in 
No.  8  that  appellee,  in  order  to  recover,  was  required 
to  prove  by  a  preponderance  of  the  evidence  several 
propositions,  one  of  which  was  that  appellee  was  ex- 
ercising ordinary  care  for  his  own  safety  at  and  just 
before  the  accident;  in  No.  9  that,  if  the  injury  to 
appellee  was  the  result  of  one  of  the  ordinary  perils 
incident  to  the  service  he  was  performing  and  if  such 
peril  was  known  to  appellee  or  could  have  been  known 
to  him  by  the  exercise  of  ordinary  care,  then  he  can- 
not recover;  in  No.  10  that  appellant  was  only  re- 
quired to  exercise  ordinary  care  towards  appellee  and 
that  that  was  such  care  as  a  person  of  ordinary  pru- 
dence would  exercise  under  like  circumstances  and,  if 
appellant  exercised  ordinary  care  to  avoid  injuring 
appellee,  they  must  find  appellant  not  guilty;  in  No. 
X6  that  if  appellee  could  by  the  exercise  of  ordinary 
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care  have  avoided  the  injury  and  his  omission  to  do 
so  directly  contributed  to  the  injury,  then  he  could 
not  recover;  in  No.  19  that  to  recover  appellee  must 
prove  by  a  preponderance  of  the  testimony  that  the 
leaving  of  the  slack  cars  at  the  junction  of  the  lump 
and  the  slack  tracks  made  it  dangerous  for  appellee 
to  perform  his  duties  and  that  appellant  had  notice  or 
knowledge  thereof  or  should  have  had  and  that  ap- 
pellee did  not  know  of  the  danger  and  had  not  equal 
means  with  appellant  of  knowing  thereof;  in  No.  20 
that,  if  appellee  was  so  situated  that  by  the  use  of 
ordinary  care  and  caution  he  could  have  known  of  the 
location  of  the  car  into  which  he  ran,  then  it  was  his 
duty  to  have  exercised  such  care  and  caution  and  if 
he  did  not  perform  that  duty  he  could  not  recover. 
Other  instructions,  given  at  appellant's  request,  were 
similar  in  meaning.  We  conclude  that  in  view  of  all 
these  instructions  the  jury  could  not  have  been  misled 
by  appellee's  instruction  No.  1. 

Appellant  contends  that  the  court  erred  in  refusing 
instruction  No.  24,  requested  by  it,  which  was  to  the 
effect  that  if  the  accident  was  caused  by  the  negli- 
gence both  of  appellee  and  of  a  servant  of  appellant, 
the  verdict  must  be  for  appellant.  This  stated  a  cor- 
rect proposition  of  law  and  might  well  have  been 
given.  But  the  jury  were  told  in  many  instructions 
given  at  the  request  of  appellant  and  in  many  different 
forms,  that  if  appellee  was  negligent  or  failed  to  ex- 
ercise ordinary  care  for  his  own  safety,  then  he  could 
not  rec&Ver,  even  if  appellant  was  also  negligent,  and 
we  are  of  opinion  that  appellant  was  not  injured  by 
the  refusal  of  No.  24. 

It  is  contended  that  the  judgment  is  excessive. 
When  appellee  was  injured  he  was  a  strong,  healthy 
man,  36  years  of  age,  weighed  220  pounds,  and  earned 
$2.36  a  day.  His  left  thigh  bone  was  crushed.  He 
was  in  a  hospital  eight  or  nine  weeks,  and  suffered 
pain  continually,  and  had  daily  service  by  a  surgeon 
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for  about  96  days.  For  about  the  last  three  weeks 
that  he  was  in  the  hospital  he  moved  about  in  a 
wheeled  chair,  and  after  he  came  out  of  the  hospital 
he  walked  on  crutches  and  sat  about  at  home  with 
his  leg  stretched  out  straight  on  a  board.  After  five 
or  six  months  he  worked  at  running  an  engine  at  a 
coal  mine  where  he  could  sit  down  and  have  his  left 
foot  elevated  on  a  box  and  do  the  work  with  his  hands 
and  his  right  foot.  He  did  that  work  about  eight 
months  and  stopped  because  the  work  there  was  fin- 
ished. He  went  to  work  firing  a  boiler  and  shoveling 
coal  and  remained  at  that  work  only  one  day,  as  he 
could  not  stand  it.  He  could  not  walk  on  crutches 
and  wheel  the  coal,  and  suffered  pain  all  the  time, 
and  was  too  weak  to  do  that  work.  He  then  went  to 
work  at  check  weighing  for  the  miners,  which  work 
he  did  while  sitting  down.  He  continued  at  that  about 
a  month  and  stopped  because  his  leg  was  swollen  all 
the  time  and  he  could  not  climb  the  stairs  to  the 
tipple  house  where  the  weighing  was  done.  He  has 
had  ulcers  or  running  sores  on  his  left  leg  ever  since 
he  was  injured,  35  or  40  in  all.  There  has  been  a 
constant  discharge  of  pus  and  blood  from  these  sores. 
Small  particles  of  bone  have  come  out  a  number  of 
times  since.  His  general  health  has  been  much  af- 
fected. Some  nights  he  does  not  sleep  at  all  on  ac- 
count of  fever,  and  twitching  and  throbbing  in  his 
leg.  The  leg  has  to  be  regularly  dressed  with  a  salve 
and  washed  with  alcohol,  and  the  salve,  alcohol,  ban- 
dages and  gauze  cost  $6  or  $7  per  month.  His  phy- 
sician's bill  was  $300  which  he  paid,  and  he  paid  $100 
upon  his  hospital  bill.  He  weighs  from  180  to  190 
pounds ;  at  the  time  of  the  trial  was  unable  to  do  any 
work ;  and  his  leg  was  not  as  well  as  the  year  before. 
The  leg  is  bowed  about  three  inches  and  is  an  inch 
and  a  half  shorter  than  the  other  leg  and  his  knee  is 
stiff.  The  surgeon  who  attended  him  at  the  hospital 
testified  that  the  continued  supperation  was  due  to 
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infection  which  appellee  got  at  the  hospital.  Another 
surgeon  testified  that  his  condition  was  due  to  necrosis 
or  death  of  the  bone,  resulting  from  the  fracture  re- 
ceived at  the  time  of  this  injury,  and  that  the  results 
were  liable  to  continue  indefinitely,  and  the  discharge 
from  the  leg  to  be  chronic.  Appellee  was  injured  on 
May  9,  1906,  and  the  last  trial  was  in  February,  1911, 
nearly  five  years  after  the  injury.  We  are  of  opinion 
that  the  verdict  and  judgment  are  not  unreasonable 
in  amount  for  the  injury  and  the  pain  and  the  suffer- 
ing already  sustained  and  that  which  is  likely  to  fol- 
low during  the  rest  of  appellee's  life. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Ernest  Ohlmeyer,  Appellee,  v.  American  Steel  &  Wire 
Company  of  New  Jersey,  Appellant. 

Gen.  No.  5601. 

1.  Pleading — what  defense  available  under  a  general  issue.  Re- 
lease may  be  shown  under  the  general  Issue. 

2.  Release — what  essential  to  avoid  at  law.  In  an  action  at  law 
a  release  cannot  be  avoided  except  by  proving  fraud  in  securing 
its  execution,  such  as  misreading  it  to  the  party  signing  it,  or  the 
surreptitious  substitution  of  one  paper  for  another  or  some  trick 
or  fraud  in  procuring  the  signature,  or  where  it  is  represented  to 
a  signer  who  is  unable  to  read  that  the  paper  is  of  some  other 
character  or  for  some  other  purpose. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Charles  B.  Campbell,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Reversed. 
Opinion  filed  March  13,  1912. 

Snapp  &  Heise  and  John  E.  Cochran,  for  appellant ; 
Knapp  &  Campbell,  of  counsel. 

E.  C.  Hall,  for  appellee. 
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Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  American  Steel  and  "Wire  Company  of  New 
Jersey,  appellant,  operates  a  wire  mill  at  Eockdale 
near  Joliet.  In  a  certain  department  of  the  mill  wires 
are  run  from  reels  through  a  covered  receptacle  or 
tank  containing  a  certain  liquid,  and  then  through 
other  liquid  in  another  tank  where  it  is  galvanized,  and 
then  through  another  tank  where  it  passes  through  hot 
water.  Ernest  Ohlmeyer,  appellee,  was  employed  in 
the  same  room  as  a  scrap  gatherer.  The  men  who  take 
care  of  the  wire  while  it  is  passing  through  these  tanks 
are  called  "  Teeters' \  It  was  customary,  when  there 
was  a  vacancy  in  the  position  of  reeler,  to  promote  a 
scrap  gatherer  to  that  position,  as  the  reeler  received 
a  little  better  pay,  and  the  scrap  gatherer,  having 
worked  in  the  same  room,  would  have  seen  how  the 
duties  of  reeler  were  performed.  On  March  5,  1909, 
appellee  came  to  that  department  to  perform  a  night 's 
work  as  scrap  gatherer,  and,  one  reeler  being  absent,  he 
was  put  into  the  position  of  reeler.  During  the  night 
he  had  occasion  to  put  his  right  hand  into  the  electro- 
galvanizing  solution  through  which  the  wires  were 
being  drawn.  About  an  hour  later  he  found  that  his 
right  hand  was  swollen  and  painful.  He  complained 
of  this  to  his  superior  officer  and  was  set  at  other  work, 
for  the  rest  of  the  night.  For  three  succeeding  days 
his  hand  was  dressed  by  the  company  surgeon,  at 
whose  suggestion  he  afterwards  went  to  a  hospital, 
where  he  stayed  a  week  and  then  went  home  to  his  sick 
wife  and  then  returned  to  the  hospital  and  remained 
four  weeks  longer.  He  claims  that  his  wrist  has  since 
been  weakened  so  that  he  is  unable  to  do  some  kinds 
of  manual  labor.  He  brought  this  suit  against  appel- 
lant to  recover  damages  for  this  injury.  Before  he 
put  his  hand  in  the  solution  that  night,  he  had  cut  or 
scratched  it,  and  the  declaration  charged  that  his  hand 
was  cut  and  poisoned  by  reason  of  the  negligence  of 
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defendant,  but  in  the  proof  there  is  nothing  to  show 
how  he  cut  or  scratched  his  hand  or  that  appellant  was 
in  any  way  responsible  therefor.  The  declaration 
charged  that  the  contents  of  the  galvanizing  tank  were 
poisonous  to  human  flesh  and  that  appellant  knew  it, 
and  that  appellant  set  plaintiff  at  that  work  without  in- 
structing or  warning  him  as  to  the  danger  and  without 
furnishing  him  any  rubber  gloves  or  other  protection 
against  this  dangerous  solution,  and  without  any  cover 
over  the  tank.  Appellant  pleaded  not  guilty.  There 
was  a  jury  trial  and  a  verdict  awarding  appellee  $300 
as  damages.  Motions  by  appellant  for  a  new  trial 
and  in  arrest  of  judgment  were  denied  and  appellee 
had  judgment,  from  which  defendant  below  appeals. 
Appellee  has  filed  a  single  typewritten  brief,  alleging 
the  financial  inability  of  appellee  to  present  a  brief 
in  compliance  with  the  rules.  In  said  brief  authorities 
are  cited  in  support  of  the  instructions,  and  it  is  as- 
serted that  the  verdict  was  based  on  conflicting  proof, 
and  that  the  record  contains  no  reversible  error,  and 
that  the  verdict  should  not  be  disturbed. 

There  is  no  proof  that  the  solution  in  the  electro- 
galvanizing  tank  was  poisonous  to  human  flesh,  except 
the  fact  that  after  appellee  had  scratched  or  cut  his 
hand  in  some  way  unknown  to  him,  he  placed  his  hand 
in  the  solution  and  an  hour  afterwards  it  began  to 
swell  and  pained  him  and  the  hand  became  infected 
and  supperation  followed.  He  denied  that  he  had  ever 
had  blood  poisoning  before,  but  the  proof  is  clear  that 
he  had  other  scars,  and  that  he  told  numerous  wit- 
nesses that  he  had  had  blood  poisoning  before;  and 
the  attending  surgeon  testified  that  the  inflamed  con- 
dition did  not  yield  readily  to  his  treatment  and  he 
thereupon  questioned  appellee  and  learned  from  him 
that  he  had  previously  suffered  from  blood  poisoning; 
and  that  he  thereupon  gave  appellee  alteratives  and 
blood  tonics  and  his  condition  rapidly  improved.  Ap- 
pellee denied  that  he  made  those  statements  to  the 
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surgeon  and  to  various  other  witnesses.  Appellant's 
proof  showed  that  this  tank  was  about  12  inches  deep 
and  80  feet  long  and  many  wires  passed  through  it 
at  the  same  time,  each  wire  through  a  separate  mech- 
anism, and  that  the  speed  of  the  wires  was  from  18 
to  30  feet  per  minute;  that  the  body  of  the  solution 
was  water,  and  that  for  each  gallon  of  water  there 
was  approximately  three  pounds  of  sulphate  of  zinc 
and  1^2  pounds  of  borax;  that  this  solution,  while  suffi- 
cient for  galvanizing,  was  not  transparent,  and  that 
it  was  necessary  that  it  be  clear  so  that  the  reeler 
could  watch  the  wires,  and  that  to  clear  it  about  5 
cubic  centimeters  or  about  5  small  thimbles  full  of 
sulphuric  acid  were  added  to  each  gallon  of  this  solu- 
tion ;  and  that  this  was  the  solution  that  was  in  this  gal- 
vanizing tank  at  the  time  in  question.  The  proof  shows 
that  the  wires  frequently  broke  while  passing  through 
the  tank  and  that  the  reeler  must  then  stop  the  mechan- 
ism which  caused  the  movement  and  put  his  hands  into 
the  solution,  draw  the  broken  end  of  the  rear  wire 
forward  to  the  other  end  and  re-unite  the  wires,  and 
that  in  doing  this  the  reeler  often  every  day  must 
have  his  hands  in  the  solution.  There  was  proof  by 
experts  that  this  solution  is  not  poisonous  to  human 
flesh  and,  indeed,  that  it  prevents  infection.  There 
was  proof  by  those  who  had  long  worked  as  reelers 
with  this  solution  that  they  had  their  hands  in  it  daily, 
and  sometimes  when  their  hands  were  cut  or  scratched, 
and  never  were  poisoned  thereby,  but  that  if  there  was 
a  cut  or  scratch,  the  solution  would  produce  a  slight 
smarting  sensation.  There  was  proof  that,  where  from 
9  to  20  men  had  been  daily  employed  for  several  years 
as  reelers  handling  the  wire  through  this  particular 
solution,  no  poisoning  had  ever  resulted  to  any  of  the 
men  therefrom,  although  no  gloves  or  any  other  pro- 
tection had  ever  been  used  by  any  one.  The  declara- 
tion complained  that  the  tank  was  not  covered.  The 
first  tank  through  which  the  wire  passed  was  covered, 
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but  at  this  place  it  was  necessary  that  the  tank,  which 
stood  about  36  inches  above  the  ground,  should  be 
uncovered  so  that  the  course  of  the  wires  therein 
could  be  under  constant  observation  by  the  reeler. 
Not  having  been  favored  with  an  argument  by  appel- 
lee, we  cannot  know  what  he  might  have  said  in  sup- 
port of  this  judgment  on  the  facts,  but  as  it  appears 
to  us  from  a  perusal  of  the  evidence  in  the  abstract, 
there  is  a  very  strong  preponderance  of  the  evidence 
in  the  record  that  this  solution  was  not  poisonous  to 
human  flesh,  and  that  the  infection  and  blood  poison- 
ing from  which  appellee  suffered  was  not  caused  by 
the  solution  or  by  appellant,  and  that  he  therefore 
had  no  cause  of  action  against  appellant.  The  judg- 
ment cannot  be  sustained  under  this  evidence. 

Some  time  after  appellee  had  recovered  he  sought  to, 
get  money  from  appellant.  On  April  22,  1909,  appel- 
lant paid  appellee  $30  by  a  check  and  he  executed  and 
delivered  to  appellant  an  instrument.  At  the  top 
thereof  were  the  words  "  Settlement  of  in  juries", 
printed  in  capital  letters,  and  in  red  ink.  Then  fol- 
lowed these  words  in  capital  letters  and  in  red  ink: 
"Do  not  sign  without  understanding."  Then  fol- 
lowed the  body  of  the  instrument: 

"For  the  sum  of  thirty  dollars,  paid  to  me  this  day 
by  The  American  Steel  and  Wire  Company  of  New 
Jersey,  and  for  no  other  consideration  or  promise,  I, 
Ernest  Ohlmeyer,  of  1301  Clement  Street,  Joliet,  Illi- 
nois, have  settled  all  claims  I  may  or  can  have  against 
the  American  Steel  and  Wire  Company  of  New  Jer- 
sey arising  out  of  or  in  any  way  resulting  from  the 
injury  suffered  by  me  on  or  about  the  second  day  of 
March,  1909,  while  in  said  company's  employ  at  its 
Rockdale  works  located  in  Joliet,  Illinois. 

Witness  my  hand,  at  Joliet,  Illinois,  this  22nd  day  of 
April,  A.  D.  1909." 

Then  followed  in  red  ink  these  words:  "Read  be- 
fore you  sign."  Appellee  signed  immediately  under 
neath  this,  and  Fred  T.  Jenkins  and  Ernest  Harper 
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signed  as  witnesses.  On  the  back  thereof  F.  Ingraham 
and  Fred  T.  Jenkins,  under  date  of  April  22,  1909, 
signed  the  following  instrument : 

' '  At  the  time  of  signing  the  within  settlement  agree- 
ment, Ernest  Ohlmeyer  stated  to  me  that  he  had  read 
the  agreement,  that  he  understood  it,  and  that  he  was 
satisfied  with  the  settlement. ' ' 

The  payment  of  the  $30  and  the  execution  by  ap- 
pellee of  said  writing  in  consideration  thereof  pre- 
sents an  absolute  defense  to  this  action,  unless  the 
same  has  been  successfully  assailed  by  appellee.  This 
defense  did  not  have  to  be  set  up  by  special  plea,  and 
could  be  given  in  evidence  under  the  general  issue. 
Papke  v.  Hammond  Co.,  192  111.  631,  and  cases  there 
cited.  In  an  action  at  law  such  a  release  cannot  be 
avoided  except  by  proving  fraud  in  securing  its  exe- 
cution, such  as  misreading  it  to  the  party  signing  it, 
or  the  surreptitious  substitution  of  one  paper  for  an- 
other, or  some  trick  or  fraud  in  procuring  the  signa- 
ture, or  where  it  is  represented  to  a  signer  who  is  un- 
able to  read  that  the  paper  is  of  some  other  character 
or  for  some  other  purpose.  The  law  upon  that  sub- 
ject in  this  state  is  fully  stated  and  illustrated  in  Hart- 
ley v.  Chicago  &  Alton  R.  R.  Co.,  214  I1L  78,  and  in 
the  cases  there  cited.  Ingraham  was  the  superintend- 
ent of  the  mill.  Appellee  testified  that  before  he  left 
the  hospital  the  last  time  he  asked  the  company  surgeon 
whether  he  thought  Ingraham  would  give  him  some 
money  to  help  pay  his  rent,  which  was  about  four 
months  in  arrears;  that  the  surgeon  told  him  to  go 
to  Ingraham  and  that  he  would  talk  with  Ingraham 
over  the  phone ;  that  he  did  see  Ingraham,  and  Ingra- 
ham went  into  another  room  and  talked  with  the  sur- 
geon over  the  'phone,  and  then  said  he  would  have 
to  write  to  Chicago  first  and  find  out ;  that  at  that  first 
interview  he  asked  Ingraham  to  let  him  have  a  little 
money,  so  that  he  could  pay  his  rent,  and  that  he  was 
back  four  months  at  $10  per  month ;  that  later  he  went 
to  Ingraham  and  Ingraham  said  he  could  pay  him  $30 
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and  that  would  help  him  to  pay  his  rent;  that  Ingra- 
ham  handed  him  a  piece  of  paper  and  told  him  to  sign 
it  and  then  called  np  the  person  who  made  out  the 
checks  and  told  him  to  bring  him  a  check  for  $30,  and 
he  did;  and  that  appellee  signed  the  paper  given  him 
and  that  the  person  who  brought  the  check  and  an- 
other party,  who  was  brought  in,  signed  as  witnesses; 
that  he  took  the  check  and  left ;  that  he  did  not  remem- 
ber whether  he  signed  one  or  two  papers ;  that  he  did 
not  read  the  papers;  that  they  were  not  read  to  him 
by  anybody;  and  that  he  believed  that  he  was  signing 
a  receipt  that  Ingraham  gave  him  $30  to  pay  his 
rent. 

Appellee  was  born  in  Iowa  and  attended  school 
there  till  he  was  ten  years  old.  He  has  always  lived 
in  Iowa  or  Illinois.  He  testified  that  he  was  accus- 
tomed to  read  newspapers,  by  which  he  apparently 
meant  newspapers  in  the  English  language.  He  had 
been  in  several  employments  which  made  it  necessary 
for  him  to  read  English,  notably  as  a  street  car  con- 
ductor, where  he  had  to  make  out  a  report  of  each 
trip  on  a  printed  slip,  to  do  which  it  was  necessary 
that  he  be  able  to  read  the  different  printed  lines 
thereon.  He  read  aloud  certain  parts  of  this  release 
on  the  cross-examination.  He  only  claimed  that  there 
were  large  words  in  English  which  he  could  not  read. 
He  admitted  that  he  could  read  the  simpler  parts  of 
the  English  print.  He  claimed  that  he  did  not  make 
any  attempt  to  read  the  paper  he  signed.  He  testified 
that  he  had  stated  everything  that  was  said  at  the  in- 
terview when  he  signed  this  release.  He  did  not  state 
that  he  was  told  anything  whatever  concerning  the 
contents  of  the  paper.  He  did  not  testify  that  any 
misrepresentation  whatever  was  made  to  him,  he  did 
not  claim  that  he  asked  to  have  the  paper  read  to  him 
or  that  any  one  undertook  to  tell  him  the  nature  of 
the  paper.  He  collected  the  wages  due  him  when  he 
left  the  plant  the  morning  after  he  claims  he  was  in- 
jured or  during  that  day.    When  he  asked  the  super- 
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intendent  for  $30  he  knew  there  were  no  wages  due 
him,  and  he  must  have  understood  that  it  was  paid 
either  as  a  mere  gratuity  or  to  settle  something.  It 
is  manifest  that  under  the  above  authorities  there  was 
nothing  in  his  testimony  to  affect  the  validity  of  this 
release  in  this  case.  The  evidence  introduced  by  ap- 
pellant on  this  subject  shows  by  a  clear  preponderance 
that  this  $30  was  paid  to  him  in  settlement  for  his 
injuries  and  that  he  so  understood  it.  Ingraham  be- 
came superintendent  some  two  weeks  after  appellee  was 
injured  and  had  no  personal  knowledge  of  the  matter. 
He  testified  that  on  April  19,  appellee  called  at  his 
office  and  told  him  that  he  had  sustained  an  injury  at 
the  plant  and  asked  if  the  company  would  pay  him 
some  money  for  the  injury;  that  Ingraham  replied 
that  it  was  not  customary  to  make  settlements  till  the 
employe  went  back  to  work;  that  appellee  said  that 
he  needed  the  money  and  would  like  to  make  a  settle- 
ment then;  that  he  told  appellee  to  come  back  in  a 
few  days ;  that  appellee  returned  on  April  22,  and  he 
then  told  appellee  that  he  would  settle  with  him  for 
$30 ;  that  appellee  expressed  himself  satisfied,  and  In- 
graham said:  "We  will  make  out  a  release  and  you 
can  sign  it ; ' '  and  that  the  release  and  the  check  were 
prepared,  and  that  appellee  signed  the  release  in  the 
presence  of  Ingraham,  Jenkins  and  Harper.  Jenkins 
was  the  superintendent's  clerk,  and  testified  that  he 
saw  appellee  sign  the  release  and  saw  the  check  deliv- 
ered to  appellee,  and  heard  appellee  say  that  he  un- 
derstood the  settlement  and  was  satisfied  with  it.  Har- 
per was  the  chief  clerk  at  the  Rockdale  plant  and  tes- 
tified that  he  saw  appellee  sign  the  papers  and  saw 
the  check  for  $30  given  to  him,  and  that  after  read- 
ing the  documents  himself  appellee  said  he  was  satis- 
fied, and  on  cross-examination  he  further  testified 
that  appellee  held  the  release  in  a  position  as  if  he 
were  reading  it,  and  looked  it  over,  and  held  it  in  that 
attitude  long  enough  to  have  read  it.    We  are  of  opin- 
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ion  that,  under  this  evidence  introduced  by  appellant, 
the  jury  should  have  found  that  appellee  executed  the 
release  with  a  full  understanding  of  its  purport;  but 
that,  even  the  testimony  of  appellee,  when  all  read,  did 
not  tend  to  defeat  the  release;  and  that  under  the 
cases  above  cited,  appellee  is  not  entitled  to  recover. 
The  judgment  is  therefore  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment : 
We  find  that  for  a  valuable  consideration,  then  paid 
to  him  by  appellant,  appellee  released  the  cause  of  ac- 
tion upon  which  he  brought  this  suit ;  and  that  the  neg- 
ligence charged  in  the  declaration  is  not  established  by 
the  proof. 


Lawrence  Hammers,  Appellant,  v.  Charles  Knight, 

et  ah,  Appellees. 

Gen.  No.  5603. 

1.  Dram-shops — what  proof  sufficient  in  action  to  recover  for 
Joss  of  means  of  support.  In  an  action  of  tort  the  allegations  of  the 
declaration  are  divisible  In  their  nature  and  if  enough  of  the  facts 
alleged  in  the  declaration  are  proved  to  constitute  a  cause  of  action, 
there  can  be  a  recovery. 

2.  Dram-shops — what  proof  sufficient  to  recover  for  loss  of  means 
of  support.  Proof  by  a  plaintiff  that  the  defendants  sold  or  gave  the 
plaintiffs  father  intoxicating  liquors  which  caused  the  Intoxication 
and  that  in  consequence  of  such  intoxication  he  killed  himself  and 
thus  Injured  the  plaintiff  in  his  means  of  support  establishes  a 
cause  of  action  authorizing  a  recovery.  So,  too,  if  the  plaintiff 
proves  that  the  defendants  sold  or  gave  to  the  plaintiff's  father  in- 
toxicating liquors  by  the  use  of  which  he  became  intoxicated  and 
crazed  and  violent  and  possessed  of  a  suicidal  mania  and  because 
of  that  mental  condition  he  killed  himself  and  injured  the  plaint- 
iff in  his  means  of  support,  this  also  would  establish  a  cause  of  ac- 
tion. 

3.  Dram-shops — what  does  not  preclude  recovery  in  action  for 
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loss  of  means  of  support.  In  order  to  recover  under  the  dram- 
shop act  the  Intoxication  caused  by  the  defendants  need  not  be 
shown  to  be  the  sole  cause  of  the  injury  resulting. 

4.  Dram-shops — effect  of  failure  of  proof  as  to  part  of  the  de- 
fendants in  action  for  loss  of  means  of  support.  In  actions  of  tort 
a  plaintiff  is  not  required  to  prove  that  each  defendant  is  guilty 
but  may  prove  that  a  part  of  them  are  guilty  and  may  have  a 
verdict  against  so  many  of  the  defendants  as  the  proof  warrants. 

5.  Evidence — what  not  competent  as  dying  declaration.  A  note 
written  by  a  party  prior  to  committing  suicide  if  not  part  of  the 
res  gestae  Is  not  competent  as  a  dying  declaration. 

Tort.  Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
Emeby  C.  Graves,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Reversed  and  remanded.  Opinion  filed  March 
13,  1912. 

N.  F.  Anderson  and  James  H.  Andrews,  for  appel- 
lant. 

Sturtz  &  Ewan,  for  appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellant,  a  minor,  by  his  next  friend,  brought  this 
action  against  certain  saloon  keepers  and  the  owners 
of  certain  buildings  in  which  saloons  were  kept,  for 
the  injury  to  his  means  of  support  by  the  intoxication 
and  consequent  suicide  of  his  father  Edward  Ham- 
mers, which  the  declaration  charged  was  caused  by  li- 
quors sold  and  given  to  said  Hammers  by  the  defend- 
ants who  kept  saloons.  A  demurrer  was  sustained  to 
the  original  declaration,  an  amended  declaration  of 
two  counts  was  filed  and  afterwards  an  additional 
count,  and  upon  these  issues  were  joined.  At  the  first 
trial  the  jury  disagreed,  and  at  a  second  trial,  (the  suit 
having  been  at  different  times  dismissed  as  to  the  own- 
ers of  the  buildings),  the  defendants  who  were  saloon 
keepers  had  a  verdict.  A  motion  for  a  new  trial  was 
overruled  and  they  had  judgment  and  plaintiff  below 
appeals. 

The  first  count  of  the  amended  declaration,  after 
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various  other  allegations,  charged  that  the  appellees 
sold  and  gave  intoxicating  liquors  to  Hammers  in  div- 
ers quantities  and  at  various  times,  which  he  drank 
and  thereby  became  intoxicated,  and  that  Hammers, 
being  so  intoxicated,  in  consequence  of  said  intoxica- 
tion became  crazed  and  violent  and  possessed  of  a 
suicidal  mania,  and  by  reason  of  such  intoxication  and 
consequent  mental  condition  shot  and  mortally 
wounded  himself  with  a  pistol  loaded  with  powder 
and  leaden  ball  and  died  in  consequence  of  such  shoot- 
ing and  wounding,  which  shooting,  wounding  and  con- 
sequent death  was  caused  by  said  intoxication,  and 
that  thereby  appellee  was  injured  in  his  means  of  sup- 
port. The  second  count  was  like  the  first,  with  the 
additional  averment  that  Hammers  was  an  habitual 
drunkard,  as  defendants  well  knew,  and  yet  they  sold 
and  gave  him  intoxicating  liquors  as  aforesaid.  The 
additional  count  was  similar  but  charged  that  by  rea- 
son of  the  drinking  of  said  intoxicating  liquors  so 
sold  and  given  him  by  appellees,  Hammers  was  caused 
to  continue  in  a  state  of  intoxication  and  in  conse- 
quence of  such  intoxication  became  crazed  and  violent 
and  possessed  of  a  suicidal  mania,  and  by  reason  of 
such  intoxication  and  said  continuation  thereof  and 
said  consequent  mental  condition,  shot  and  killed  him- 
self which  shooting,  wounding  and  consequent  death 
were  caused  by  said  intoxication. 

By  instructions  given  at  the  request  of  appellees, 
the  jury  were  in  effect  told  that  to  entitle  appellant  to 
a  recovery  all  the  allegations  above  set  out  must  be 
proved  by  a  preponderance  of  the  evidence,  and  that 
it  must  be  proved  that  appellees  sold  Hammers  in- 
toxicating liquors  on  the  day  of  his  death  and  that  he 
thereby  became  intoxicated  and  continued  to  be  in- 
toxicated till  he  shot  himself,  and  that  he  became 
crazed  and  violent  and  possessed  of  a  suicidal  mania, 
and  that  because  of  such  intoxication  then  existing  and 
because  of  said  mental  condition,  he  killed  himself, 
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and  that,  if  any  of  these  conditions  were  absent,  there 
could  be  no  recovery.  The  court  refused  instructions 
requested  by  appellant,  which  indicated  that  not  all 
of  these  conditions  must  be  proved  to  authorize  a  re- 
covery. In  actions  of  tort  the  allegations  of  the  dec- 
laration are  divisible  in  their  nature,  and,  if  enough 
of  the  facts  alleged  in  a  count  of  the  declaration  are 
proved  to  constitute  a  cause  of  action,  there  can  be 
a  recovery.  1  Chitty's  Pleading  305;  City  of  Bock 
Island  v.  Cuinely,  126  HI.  408;  0.  &  G.  T.  By.  Co.  v. 
Spurney,  197  111.  471-477;  Postal  Tel.  Cable  Co.  v. 
Likes,  225  111.  249.  We  are  of  opinion  that  proof  by 
appellant  that  appellees  sold  or  gave  Hammers  intoxi- 
cating liquors  which  caused  his  intoxication  and  that, 
in  consequence  of  such  intoxication,  he  killed  him- 
self and  thus  injured  appellant,  in  his  means  of  sup- 
port, would  establish  a  cause  of  action  authorizing  a 
recovery.  So  too,  if  appellant  proved  that  appellees 
sold  or  gave  Hammers  intoxicating  liquors,  by  the  use 
of  which  he  became  intoxicated  and  crazed  and  violent 
and  possessed  of  a  suicidal  mania,  and  because  of  that 
mental  condition  he  killed  himself  and  injured  appel- 
lee in  his  means  of  support  this  also  would  establish 
a  cause  of  action. 

By  instruction  No.  15  given  at  the  request  of  appel- 
lees, the  jury  were  told  that  even  though  immediately 
before  and  at  the  time  Hammers  took  his  own  life  he 
was  intoxicated  from  the  use  of  liquor  procured  from 
appellees,  still  if  in  destroying  his  own  life  he  was 
actuated  by  a  feeling  of  jealousy  towards  his  wife  and 
if  he  would  not  have  taken  and  did  not  take  his  life 
by  reason  of  such  intoxication  alone,  then  the  jury 
should  find  the  defendant  not  guilty.  By  the  18th  in- 
struction, given  at  the  request  of  appellees,  the  jury 
were  told  that  if  there  was  some  other  cause  aside 
from  the  intoxication  of  Hammers,  sufficient  to  be 
deemed  the  cause  of  his  death  and  which  was  in  fact 
the  efficient  proximate  cause  of  his  death,  then  plaintiff 
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could  not  recover.  These  instructions  were  based  upon 
evidence  tending  to  show  that  Hammers  was  jealous  of 
his  wife  and  had  recently  tried  to  kill  her  and  left  a 
note  accusing  her  of  unfaithfulness  to  him,  the  conten- 
tion of  appellees  being  that  he  killed  himself  because  of 
jealousy  and  not  because  of  intoxication.  It  does  not 
follow,  if  Hammers  was  jealous  of  his  wife  and  that 
jealousy  was  operating  upon  his  mind  at  the  time  he 
killed  himself,  that  such  jealousy  was  therefore  the 
sole  or  efficient  cause  of  his  suicidal  act.  It  may  well 
have  been  that  his  jealousy  was  produced  or  influenced 
by  his  intoxication.  The  instructions  given  for  appel- 
lees tended  to  lead  the  jury  to  understand  that  the  in- 
toxication must  have  been  the  sole  cause  of  the  suicide 
and  that  if  any  other  cause  co-operated  therewith  to 
cause  him  to  commit  suicide,  then  there  was  no  right 
of  recovery.  On  this  subject  in  Schroeder  v.  Crawford, 
94  111.  357,  the  Supreme  Court  expressed  the  following 
views: 

'  'If  a  person,  because  of  being  intoxicated,  lies  down 
upon,  or  falls  on  a  railroad  track  and  is  unavoidably 
run  over  and  killed  by  a  passing  train  of  cars,  the  re- 
sult is  in  consequence  of  the  intoxication.  It  is  said 
there  was  an  intervening  agency  which  caused  the 
death,  to- wit:  the  train  of  cars;  that  that  was  the 
proximate  cause,  and  the  intoxication  but  the  remote 
cause,  and  that  the  proximate  cause  is  only  to  be 
looked  to.  So  it  might  be  said  where  one  from  intoxi- 
cation lies  down  and  becomes  frozen  to  death,  or  falls 
into  the  fire  and  is  burned  to  death,  or  is  drowned  by 
a  freshet,  as  in  Hackett  v.  Smelsley,  77  HI.  109,  that 
the  intervening  agency  of  frost,  fire  and  the  freshet  oc- 
casioned the  death  and  was  the  proximate  cause,  and 
thus  no  liability  under  this  statute.  This  would  be 
construing  away  the  statute  in  defeat  of  its  purpose. 
It  was  not  the  intention  that  the  intoxicating  liquor 
alone,  of  itself,  exclusive  of  other  agency,  should  do 
the  whole  injury.    That  would  fall  quite  short  of  the 
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measure  of  remedy  intended  to  be  given.  The  stat- 
ute was  designed  for  a  practical  end,  to  give  a  sub- 
stantial remedy,  and  should  be  allowed  to  have  effect 
according  to  its  natural  and  obvious  meaning.  Any 
fair  reading  of  the  enactment  must  be  that  in  the  in- 
stances above,  as  well  as  the  present,  the  death  would 
have  been  in  consequence  of  the  intoxication  within  the 
undoubted  intendment  of  the  statute.7 9 

This  was  approved  in  Triggs  v.  Mclntyre,  215  HI. 
369.  We  therefore  hold  that  under  this  statute  it  was 
not  necessary  for  plaintiff  to  show  that  the  intoxicating 
liquor  alone,  of  itself,  exclusive  of  every  other  agency, 
did  the  whole  injury.  These  instructions  therefore 
were  calculated  to  mislead  the  jury.  The  effect  of  in- 
struction No.  5  given  at  the  request  of  appellees  was  to 
tell  the  jury  that  unless  appellant  proved  by  a  pre- 
ponderance of  the  evidence  that  all  the  appellees  sold 
or  gave  Hammers  intoxicating  liquors  on  the  day  of 
his  death,  from  which  he  became  intoxicated,  they 
should  find  each  defendant  not  guilty.  In  actions 
of  tort  a  plaintiff  is  not  required  to  prove  that  each 
defendant  is  guilty,  but  may  prove  that' a  part  of  them 
are  guilty,  and  may  have  a  verdict  against  so  many  of 
the  defendants  as  the  proof  warrants.  Other  instruc- 
tions given  stated  the  correct  ruling  upon  this  subject, 
but  instruction  No.  5  directed  a  verdict  and  it  is  the 
law  that  an  erroneous  instruction  which  directs  a  ver- 
dict cannot  be  aided  by  other  instructions. 
Appellees  offered  in  evidence  the  following  paper: 

"good  Buy 

this  is  the  last 

report  Ed  Hammers 

can  give  My  wife  is  a 

hore 

sind  by  Ed  Hammers." 
Appellant  objected  on  the  ground  that  it  was  im- 
material, was  not  shown  to  be  a  part  of  the  res  gestae, 
and  was  hearsay.    The  objection  was  overruled  and 
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appellant  excepted.  There  was  proof  tending  to  show 
that  Hammers  went  to  his  home  in  an  intoxicated  con- 
dition on  the  evening  of  his  death,  after  spending  much 
time  that  afternoon  in  the  saloons  of  appellees ;  that  he 
quarreled  with  and  drove  his  wife  from  the  house  and 
went  to  the  house,  shut  and  locked  the  door,  pulled 
down  the  window  shades,  and  about  an  hour  thereafter 
the  shot  was  heard  which  caused  his  death ;  that  when 
the  house  was  thereafter  entered  this  piece  of  paper 
was  found  on  a  stand  in  the  room  where  the  dead  body 
lay;  and  that  it  was  in  the  handwriting  of  Hammers. 
There  was  other  evidence  that  the  paper  was  not  in 
Hammers '  handwriting  and  that  the  period  which 
elapsed  between  the  locking  of  the  door  and  the  shoot- 
ing was  much  less  than  one  hour.  There  was  evidence 
that  Hammers  was  jealous  of  his  wife  and  before  he 
went  into  the  house  that  evening  had  accused  her  of 
being  in  the  alley  with  some  man.  The  only  purpose 
for  which  this  paper  could  be  admissible  would  be  for 
its  supposed  tendency  to  show  the  state  of  mind  in 
which  Hammers  was  when  he  wrote  it  at  some  period 
of  time  before  he  fired  the  fatal  shot.  There  was  no 
proof  that  it  was  written  at  the  time  of  the  shooting. 
If  Hammers  was  wild  or  crazy  because  of  intoxication, 
the  charge  in  this  paper  may  have  been  made  by  him 
because  of  his  intoxicated  condition.  Hammers  could 
not  prepare  and  leave  a  paper  which  would  be  evidence 
of  the  truth  of  what  he  wrote,  either  against  appellant 
or  appellees.  The  natural  tendency  of  this  paper  as  evi- 
dence was  to  lead  the  jury  to  believe  that  he  killed  him- 
self because  he  considered  his  wife  unfaithful,  whereas 
it  might  with  equal  propriety  be  concluded  that  he 
wrote  the  paper  and  harbored  in  his  mind  the  charge 
therein  contained  because  he  was  intoxicated  and 
frenzied  with  drink.  The  impropriety  of  admitting 
the  paper  may  be  illustrated  by  supposing  that  it  had 
said  that  he  was  intoxicated ;  that  this  intoxication  had 
been  produced  by  intoxicating  liquors  sold  to  him  that 
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day  by  appellees ;  and  that  he  was  about  to  kill  himself 
because  of  that  intoxication.  Such  a  paper  would  be 
just  as  illustrative  of  his  state  of  mind  as  the  one  put 
in  evidence,  but  it  is  obvious  that  it  would  not  be  com- 
petent evidence  against  appellees.  We  conclude  that 
it  should  not  have  been  admitted. 

For  these  errors  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Arthur  Saltzer,  Appellee,  v.  Alexander  Supply  Com- 
pany, Appellant. 

Gen.  No.  5606. 

Damages — what  may  be  recovered  in  action  for  wrongful  dis- 
charge. An  employe  discharged  without  cause  "may  treat  the  con- 
tract of  hiring  as  continuing  and  bring  an  action  for  a  breach  of  the 
contract  of  employment  against  his  employer  for  discharging  him, 
and  if  the  suit  is  not  commenced  or  if  commenced  before  but  not 
tried,  until  his  term  of  employment  has  expired  he  may  recover 
the  contract  price  of  his  wages,  less  what  he  has  earned  or  by 
reasonable  diligence  could  have  earned  in  other  employment  sub- 
sequent to  his  discharge." 

Action  commenced  before  a  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Stephenson  county;  the  Hon.  Richabd  S.  Fabbahd, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911. 
Affirmed.    Opinion  filed  March  13,  1912. 

Steabns  &  Zipf,  for  appellant. 

Eoscoe  J.  Cabnahan,  for  appellee;  Eobebt  P.  Eok- 
ebt,  of  counsel. 

Mb,  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Under  the  date  of  January  12, 1910,  appellant  as  the 
first  party  and  appellee  as  the  second  party  entered 
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into  a  written  contract  whereby  appellee  was  to  act  as 
solicitor  for  merchandise  for  appellant  for  80  days  of 
8  hours  each,  beginning  about  January  17,  1910,  and 
ending  about  April  20, 1910,  for  a  consideration  therein 
named.  Appellee  paid  appellant  $5.00  for  an  agent's 
outfit  and  began  work  under  the  contract.  Thereafter 
he  conceived  that  appellant  had  violated  the  contract 
and  he  thereupon  stopped  work  and,  on  February  7, 
1910,  brought  this  suit  against  appellant  to  recover 
for  a  breach  of  the  contract.  Before  the  justice  he 
had  a  judgment  for  $25.  Appellant  appealed  to  the 
Circuit  Court  where,  upon  a  trial  without  a  jury,  there 
was  a  finding  and  a  judgment  against  appellant  for 
$175,  from  which  it  prosecutes  this  appeal.  The  liti- 
gated questions  are  whether  appellee  was  justified  in 
ceasing  the  work  under  the  contract,  and  if  so,  whether 
the  proof  justified  the  damages  awarded. 

In  regard  to  paying  for  the  goods  for  which  appellee 
obtained  orders  the  contract  provided  that  he  was 
"to  order  and  deliver  the  goods  reported  sold;  to  pay 
for  said  goods  as  soon  as  delivered  to  customers  and 
for  all  ordered  within  20  days  after  shipment.' 9  He 
took  and  sent  in  some  orders.  Appellant  refused  to 
fill  the  orders,  but  by  certain  order  blanks  then  sent 
him  and  by  correspondence  required  that  he  should 
remit  the  cash  with  the  order,  and  appellant  would 
send  the  goods  freight  prepaid  on  orders  amounting 
to  $55  or  more  when  the  cash  accompanied  the  order, 
or  appellee  should  remit  20%  with  the  order,  or  $5  if 
the  order  was  less  than  $50,  and  have  the  goods  sent 
C.  O.  D.,  or  appellant  should  send  to  a  bank  a  draft  on 
appellee  for  the  remaining  amount  due  with  bill  of 
lading  attached,  or  for  the  agent  to  procure  the  en- 
dorsement of  some  responsible  merchant  or  some  busi- 
ness man  who  was  favorably  reported  by  the  com- 
mercial agencies,  or  that  the  agent  obtain  the  special 
endorsement  of  some  one  not  a  business  man,  who 
owned  property  worth  $1,000  over  all  debts,  liabilities 
and  exemptions,  or  to  remit  20%  of  the  order  in  ad- 
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vance  and  have  the  goods  sent  C.  0.  D.  by  express,  or 
to  adopt  the  mail  order  system,  with  payment  in  ad- 
vance. The  meaning  of  the  contract  is  plain  that  ap- 
pellee was  to  send  the  orders  which  he  took  to  appel- 
lant, that  appellant  was  to  ship  the  goods  to  appellee, 
that  appellee  was  then  to  deliver  the  goods  to  the  pur- 
chasers and  collect  the  pay  when  he  delivered  the 
goods,  and  remit  the  price  to  appellant,  and  that,  in 
any  event,  he  was  to  remit  the  price  within  20  days 
after  the  goods  were  shipped  by  appellant,  whose  place 
of  business  was  Chicago.  Appellant  refused  to  per- 
form this  contract,  after  appellee  had  obtained  and 
sent  in  orders. .  Appellant's  demand  for  cash  or  se- 
curity before  shipping  the  goods  was  a  violation  of 
the  contract  and  justified  appellee  in  cancelling  the 
orders  sent  in,  and  in  refusing  to  work  longer  under 
the  contract,  and  in  bringing  a  suit  for  the  breach 
thereof. 

The  contract  provided  that  upon  the  completion  of 
80  days'  service,  if  appellee's  commissions  did  not 
amount  to  $200  appellant  would  pay  him  in  cash  the 
deficiency.  If  he  had  completed  the  contract  his  com- 
pensation would  necessarily  have  been  at  least  $200. 
He  testified  that  all  that  he  was  able  to  earn  during 
that  period  was  $25.  This  was  practically  undisputed. 
His  damages  therefore  for  a  breach  of  the  contract 
upon  the  basis  of  the  compensation  fixed  by  the  con- 
tract was  $175.  The  suit  was  begun  before  the  expira- 
tion of  the  80  days,  but  was  tried  in  the  Circuit  Court 
long  after  that  time  had  expired.  We  discussed  the 
rights  of  the  parties  in  such  a  case  in  Doherty  v.  Schip- 
per  &  Block,  157  111.  App.  413.  In  affirming  that  judg- 
ment the  Supreme  Court  in  Doherty  v.  Schipper  & 
Block,  250  HI.  128,  said  that  an  employe,  discharged 
without  cause,  "may  treat  the  contract  of  hiring  as 
continuing  and  bring  an  action  for  a  breach  of  the 
contract  of  employment  against  his  employer  for  dis- 
charging him,  and  if  the  suit  is  not  commenced  or  if 
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commenced  before  but  not  tried,  until  his  term  of  em- 
ployment has  expired,  he  may  recover  the  contract 
price  of  his  wages,  less  what  he  has  earned  or  by  rea- 
sonable diligence  could  have  earned  in  other  employ- 
ment subsequent  to  his  discharge/ '  As  this  case, 
though  begun  before,  was  not  tried  in  the  Circuit  Court 
till  after  the  term  of  employment  had  expired,  it  was 
proper  for  the  Circuit  Court  to  award  $175  damages 
under  the  proofs.  Appellant  offered  certain  proposi- 
tions of  law,  one  of  which  was  given  and  the  others 
refused.  We  are  of  opinion  that  these  propositions 
were  correctly  refused,  but  if  they  were  not,  we  think 
the  judgment  should  not  be  reversed,  inasmuch  as  it  is 
supported  by  the  evidence.  The  7th  proposition  sought 
to  obtain  the  benefit  for  appellant  of  the  following  cir- 
cumstance :  After  appellee  had  obtained  his  judgment 
before  the  justice  but  before  the  expiration  of  the  80 
days,  he  was  in  Aurora  and  met  an  acquaintance  and 
told  her  of  his  having  started  to  canvass  for  this  com- 
pany, which  made  a  specialty  of  shears.  She  asked  if 
thev  dealt  in  left  handed  shears.  He  was  unable  to 
answer  but  said  he  would  write  to  appellant  for  her  on 
the  subject,  and  he  did  so  and  ordered  for  her  a  pair 
of  such  shears,,  and  appellant  sent  the  shears  to  the 
lady.  It  is  clear  that  he  did  not  send  this  order  under 
the  contract  in  question  nor  as  the  agent  of  appellant, 
but  wrote  simply  for  the  accommodation  of  this  ac- 
quaintance. 
The  judgment  is  affirmed. 

Affirmed. 


/A" 
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Herman  Hollstrom,  Appellee,  t.  Forest  City  Insurance 

Company,  Appellant. 

Gen.  No.  5608. 

1.  Insurance — when  defense  of  encumbrance  existing  prior  to  ap- 
plication unavailing.  In  an  action  upon  two  Insurance  policies,  held, 
that  if  prior  to  the  second  application  the  agent  of  the  company 
had  notice  of  an  existing  encumbrance  upon  the  property  covered 
the  defense  predicated  upon  the  existence  of  such  encumbrance  was 
unavailing. 

2.  Insurance — when  mortgaging  after  issuance  no  defense.  If 
the  agent  of  the  company  is  notified  that  the  insured  has  mortgaged 
the  property  covered  and  the  company  does  not  cancel  the  policy 
and  return  the  unearned  premium,  a  defense  predicated  upon  such 
mortgaging  will  be  deemed  to  have  been  waived. 

3.  Insurance: — when  second  mortgaging  after  issuance  no  de- 
fense. If  after  a  policy  has  been  issued  the  insured  mortgages  the 
property  covered  and  the  insurance  company  does  not  elect  to  can- 
cel the  policy  and  return  the  unearned  premium  after  It  has 
received  notice  of  such  mortgaging,  the  giving  of  the  second 
mortgage  by  the  insured  to  secure  the  debt  covered  by  the  first 
mortgage,  will  constitute  no  defense  to  an  action  upon  the  policy. 

4.  Insurance: — when  existence  of  mortgage  at  time  of  issuance 
no  defense.  If  after  one  policy  has  been  issued  the  Insured  mort- 
gages the  property  covered  thereby  and  the  company  upon  notice 
of  such  mortgaging  does  not  cancel  the  policy  and  return  the  un- 
earned premium  the  issuance  by  it  of  a  second  policy  with  knowl- 
edge of  such  mortgage  upon  the  property  covered  by  the  second 
policy  will  preclude  a  defense  predicated  upon  the  failure  of  the 
application  to  recite  the  existing  mortgage. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  McHenry  county; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  March  13, 
1912.    Rehearing  denied  April  18,  1912. 

D.  T.  Smiley,  for  appellant. 

David  E.  Joslyk,  for  appellee;  Mullen  &  Hoy,  of 
counsel. 
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Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  recovered  a  verdict  and  a  judgment  against 
appellant  for  $2,757.50  upon  two  policies  of  insurance 
which  appellant  had  issued  to  appellee  on  certain 
horses,  cattle  and  other  chattels  against  loss  by  fire. 
After  some  special  pleading  it  was  stipulated  that  all 
pleadings  necessary  were  to  be  considered  as  filed. 
Each  policy  was  preceded  by  an  application  in  which, 
in  answer  to  questions,  it  was  stated  that  the  property 
was  not  encumbered  and  that  appellee  was  the  sole 
owner.  Each  policy  stated  that  the  statements  in  the 
application  were  made  a  warranty  and  a  part  of  the 
policy  and  that,  if  any  false  statements  were  made  in 
the  application,  the  policy  should  be  void,  and  if,  with- 
out the  consent  of  the  secretary  endorsed  on  the  policy, 
any  encumbrance  has  been  or  shall  be  executed  on  any 
part  of  the  insured  property,  or  if  any  change  takes 
place  in  the  title  or  interest  of  the  assured,  or  if  the 
assured  should  not  be  the  sole  owner  of  the  property, 
the  policy  should  be  void.  The  application  for  the  first 
policy  was  dated  April  4,  and  the  policy  was  dated 
April  11,  1905.  On  November  16,  1905,  appellee  gave 
a  chattel  mortgage  upon  a  part  of  the  property  to 
Thomas  Niles  to  secure  the  payment  of  a  note  for  $950 
two  years  after  date  with  interest  at  six  per  cent,  per 
annum,  which  mortgage  was  recorded  November  17, 

1905.  The  application  for  the  second  policy  was  dated 
March  27,  and  the  second  policy  was  dated  April  2, 

1906.  On  October  31,  1906,  appellee  executed  another 
chattel  mortgage  to  Miles  securing  the  same  note,  upon 
two  horses  not  named  in  the  first  mortgage,  and  this 
mortgage  was  recorded.  The  fire  which  occasioned  the 
loss  was  on  January  12, 1907.  The  consent  of  the  com- 
pany to  these  mortgages  was  not  endorsed  on  the 
policies  by  the  secretary  of  the  company.  Appellant 
contends  that  by  reason  of  these  facts  the  policies  are 
void. 

The  main  office  of  appellant  is  at  Kockford,  Illinois. 
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The  applications  for  these  two  policies  were  taken  by 
Martin  Christophersen,  an  agent  of  the  company  for 
many  years,  who  lived  in  Rockford  and  evidently  was 
in  close  relations  with  appellant,  since,  in  answer  to 
appellee's  letter  to  appellant  asking  for  more  insur- 
ance because  of  an  increased  amount  of  personal  prop- 
erty, Christophersen  came  to  appellee's  premises.  The 
agent  testified  that  when  he  took  the  first  application 
he  read  each  question  to  appellee  and  wrote  down  ap- 
pellee's answers  as  he  gave  them.  Appellee  testified 
that  the  agent  did  not  ask  him  anything  about  a  mort- 
gage on  the  property.  The  first  application  was  true, 
as  there  was  at  that  time  no  mortgage.  The  policy 
stated  where  the  personal  property  was  located.  At 
the  time  of  the  second  application  appellee  had  re- 
moved to  another  farm  several  miles  distant  from  the 
first,  and  he  had  acquired  more  personal  property  and 
desired  additional  insurance.  The  agent  came  in  an- 
swer to  appellee's  letter.  Anderson,  appellee's  hired 
man,  testified  that  he  was  present  and  heard  the  agent 
say  to  appellee  that  he  did  not  see  how  he  had  im- 
proved so  fast  and  got  so  much  property  in  so  short 
a  time,  and  that  appellee  said  to  the  agent  that  he  did 
not  own  it  all,  that  he  had  an  $800  mortgage  on  it, 
or  that  he  had  about  an  $800  mortgage  on  it.  Appellee 
testified  in  chief  that  when  the  agent  came  to  his  house 
the  second  time,  he  looked  over  his  property  and  said : 
" Awful  big  stock  you  have  got;"  that  appellee  replied, 
"It  is  not  all  mine,  I  owe  Miles  about  eight  or  nine 
hundred  dollars  on  it ; "  that  the  agent  replied,  ' i  That 
is  nothing;  you  pay  that  before  long."  It  is  insisted 
that  this  is  all  that  appellee  testified  that  he  said  to 
the  agent,  but  this  is  a  mistake.  Appellant's  counsel 
understood  by  the  expression  that  he  used  that  appellee 
meant  that  there  was  a  chattel  mortgage  on  it,  for,  on 
cross-examination,  he  asked  appellee,  "Where  did  you 
tell  him  you  had  a  chattel  mortgage;  where  were yout" 
to  which  appellee  answered,  "In  the  house,  never  talk 
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about  it  before."  Appellant's  counsel  also  asked  ap- 
pellee this  question :  ' i  Where  did  he  say  you  had  a  nice 
stock,  farm  stock,  and  you  said  not  all  yours,  you  had 
a  mortgage  on  them? "  To  this  question  appellee  an- 
swered, "I  said  mortgage  $900."  Elsewhere,  appel- 
lee testified  thai* in  answer  to  the  agent's  question,  he 
answered  "Not  all  mine;  I  owe  Mr.  Miles  $800  or 
$900."  Therefore  appellee  proved  by  two  witnesses 
that  at  the  time  of  the  taking  of  the  second  mortgage 
he  told  the  agent  that  there  was  a  chattel  mortgage  on 
the  property  for  $800  or  $900  and  he  testified  that  he 
gave  the  name  of  the  mortgagee.  The  agent  testified 
that  nothing  was  said  to  him  about  a  mortgage  on  the 
property.  He,  however,  admits  that  in  taking  the  sec- 
ond application  he  did  not  put  to  appellee  the  questions 
in  the  application  and  record  appellee's  answers,  but 
that  he  copied  the  answers  from  the  first  application, 
which  he  had  before  him.  The  agent  took  the  first 
policy  then  and  returned  it  to  the  company,  in  order 
to  have  entered  thereon  the  changed  location  of  the 
personal  property  from  one  farm  to  the  other,  and  soon 
thereafter  appellant  returned  the  first  policy  to  appel- 
lee, as  well  as  sent  him  the  second  policy. 

As  there  were  two  witnesses  who  testified  that  ap- 
pellee at  the  time  the  second  application  was  taken,  did 
disclose  to  the  agent  the  fact  that  he  had  given  a  chat- 
tel mortgage  to  Miles  for  $800  or  $900  upon  this  prop- 
erty, and  that  the  debt  was  unpaid,  the  jury  were  war- 
ranted in  believing  those  two  witnesses  as  against  the 
testimony  of  the  agent.  It  is  therefore  to  be  considered 
here  that  when  the  second  application  was  taken  the 
existence  of  the  mortgage  upon  the  property  was  re- 
vealed to  the  agent,  and  that  the  agent  contrary 
thereto,  wrote  in  the  second  application  that  there  was 
no  mortgage  on  the  property,  and  also  carried  back 
the  first  policy  to  Rockford  and  caused  the  company  to 
make  changes  therein  regarding  the  location  of  the 
property,  and  thereafter  it  was  re-delivered  to  appel- 
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lee  and  the  second  policy  was  delivered  to  him.  Notice 
to  the  agent  was  notice  to  the  company,  and  the  com- 
pany was  therefore  notified  that,  since  the  first  policy 
was  issued,  a  chattel  mortgage  had  been  placed  upon 
the  property  which  was  still  unpaid.  The  company 
could  then  have  cancelled  the  policy  find  returned  the 
unearned  premium,  but,  as  it  did  not  do  so,  it  waived 
the  condition  and  is  liable  under  the  policy.  Phenix 
Ins.  Co.  v.  Grove,  215  111.  299.  It  was  held  in  the  case 
last  cited  that,  although  a  policy  requires  that  a  waiver 
shall  be  endorsed  on  the  policy  in  writing  to  be  effect- 
ive, still  that  condition  may  itself  be  waived.  There- 
fore, as  the  company  re-issued  the  first  policy  with 
knowledge  of  the  first  chattel  mortgage  and  did  not 
cancel  the  policy  and  return  the  unearned  premium, 
it  cannot  insist  that  the  first  policy  is  void  because  of 
the  first  chattel  mortgage.  So  too,  as  the  fact  of  the 
first  chattel  mortgage  was  revealed  to  the  agent  when 
he  took  the  application  for  the  second  policy,  it  cannot 
be  avoided,  because  of  the  first  chattel  mortgage. 
Provident  Life  Society  v.  Cannon,  201  HI.  260,  and 
cases  there  cited.  The  law  recognized  in  this  state 
is  thus  stated  in  Firemen's  Ins.  Co.  v.  Horton,  170  HI. 
258: 

"Where  the  insured  in  a  fire  insurance  company 
makes  statements  to  the  agent  of  the  company  who 
solicits  the  insurance,  of  facts  which  might,  under  the 
terms  and  conditions  of  the  policy,  avoid  it  if  omitted, 
and  the  agent  does  not  state  such  facts,  the  insured 
will  be  as  fully  protected  as  though  such  facts  or  con- 
ditions had  been  noted  in  the  application  or  the  policy. 
In  other  words  notice  to  an  agent  of  an  insurance  com- 
pany of  facts  which  might  otherwise  avoid  the  policy 
will  be  considered  as  notice  to  the  company  and  as  hav- 
ing been  waived  by  the  company/ y 

It  was  there  held  that  as  the  agent  of  the  insurance 
company  was  notified  that  there  was  a  chattel  mort- 
gage on  a  part  of  the  insured  property,  the  insurance 
company  could  not  avoid  payment  on  account  of  a 
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similar  clause  in  the  policy  to  that  there  sued  on.  "We 
are  of  opinion  that  the  giving  of  the  second  chattel 
mortgage  did  not  invalidate  the  policies  for  two  rea- 
sons :  (1)  it  did  not  increase  the  risk  or  hazard,  for  it 
was  only  given  to  secure  the  same  debt  as  that  secured 
by  the  first  mortgage;  and  (2)  the  course  pursued  by 
the  company  in  issuing  the  second  policy  and  re-issu- 
ing the  first  policy  after  it  was  informed  of  the  exist- 
ence of  the  first  chattel  mortgage,  and  the  statement 
by  the  agent  to  appellee,  "That  is  nothing,  you  pay 
that  before  long,**  was  calculated  to  lead  appellee  to 
understand  that  the  giving  of  a  chattel  mortgage  to 
secure  his  debt  to  Miles  for  a  part  of  the  stock  was  not 
considered  by  appellant  as  affecting  the  insurance  in 
any  way,  and  he  might  reasonably  conclude  from  the 
course  of  conduct  of  appellant  and  its  agent  that  there 
was  nothing  in  his  giving  another  mortgage  to  secure 
the  same  debt  which  would  affect  his  insurance. 

Appellant  complains  of  the  refusal  of  four  instruc- 
tions, requested  by  it.  Each  of  these  instructions  re- 
quired that  the  consent  of  the  company  to  the  encum- 
brance should  be  endorsed  on  the  policy  in  order  to 
prevent  the  policy  from  being  invalidated  by  the  giv- 
ing of  a  mortgage,  and  it  ignored  the  evidence  that  the 
agent  was  informed  of  the  existence  of  the  first  mort- 
gage and  thereafter  the  second  policy  was  made  out 
and  delivered  and  the  first  policy  was  re-delivered. 
Under  the  law  as  above  stated,  they  were  properly  re- 
fused. Appellant  complains  of  the  giving  of  certain 
instructions  requested  by  appellee.  When  all  are  con- 
sidered, they  are  practically  in  harmony  with  the  views 
herein  expressed.  One  or  two  of  them  were  not  as 
specific  as  they  might  have  been,  but  when  all  the  given 
instructions  are  read,  we  do  not  think  the  jury  could 
have  misunderstood  their  meaning  and  application. 
We  think  it  not  necessary  to  extend  this  opinion  by  set- 
ting them  out  and  discussing  them  in  detail. 

The  judgment  is  therefore  affirmed. 

Affirmed. 
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Mima  Woltzen,  Appellee,  v.  A.  H.  Wieman,  Executrix, 

Appellant. 

Gen.  No.  5609. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Statutes — rule  of  construction  as  to  inconsistent  provisions. 
Where  two  inconsistent  provisions  become  the  statute  law  at  the 
same  time,  the  specific  prevails  over  the  general. 

3.  Practice — section  52  of  Act  construed.  The  "execution"  re- 
ferred to  in  section  52  of  the  Practice  Act  required  to  be  proved  by 
the  plaintiff  because  of  a  verified  denial  is  modified  by  virtue  of 
the  Act  of  1907  so  that  it  no  longer  requires  proof  of  delivery  where 
the  instrument  is  not  in  the  possession  of  the  signer. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Stephenson  county;  the  Hon.  Oscar  E.  Heard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  13,  1912. 

B.  K.  Tiffany  and  0.  E.  Zipf,  for  appellant 
"Witte  &  Manus,  for  appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Mrs.  Mima  Woltzen  filed  a  claim  against  the  estate 
of  her  deceased  grandfather,  John  Everts,  in  the 
County  Court  of  Stephenson  County,  upon  the  follow- 
ing instrument : 

"$1000.75  1907. 

"Within  three  months  after  date  I  promise  to  pay  to 
the  order  of  Mima  Woltzen  the  sum  of  One  Thousand 
seventy-five  dollars  after  my  death  to  receive. 

Value  received  with  interest  before  and  after  ma- 
turity at  the  rate  of  5  per  cent,  until  paid.  Interest 
payable  annually.  Jan  Evebts. 

Due  two  months  from  my  death." 

The  executor  filed  an  affidavit  stating  his  belief 


Second  District — March,  1912.         221 


Woltzen  v.  Wieman,  168  111.  App.  220. 


that  said  note  was  not  made  or  delivered  by  said  John 
Everts  and  that  the  signature  thereto  was  not  the 
genuine  signature  of  John  Everts.  There  was  a  jury 
trial  and  a  verdict  for  appellee  and  a  judgment  allow- 
ing the  claim  and  an  appeal  by  the  executor  to  the  Cir- 
cuit Court.  On  a  jury  trial  in  the  Circuit  Court  the 
issues  were  found  for  appellee  and  her  damages  were 
assessed  at  $1,236.25  and  pursuant  to  special  interrog- 
atories submitted  by  appellant  the  jury  found  that 
there  was  a  delivery  of  the  note  in  question  by  John 
Everts  to  Mima  Woltzen;  that  the  signature  was  in 
the  hand  of  John  Everts  and  that  it  was  founded  upon 
a  good  and  valuable  consideration  from  Mima  Woltzen 
to  John  Everts.  The  bill  of  exceptions  shows  that  ap- 
pellant moved  for  a  new  trial.  Appellant's  abstract 
says  that  upon  page  167  of  the  record  the  bill  of  ex- 
ceptions shows  that  the  motion  for  a  new  trial  was 
overruled  and  appellant  excepted,  but  in  fact  the  bill 
of  exceptions  does  not  show  that  any  action  was  ever 
taken  on  the  motion  for  a  new  trial.  The  court  entered 
a  judgment  for  appellee  against  the  estate  as  of  the 
seventh  class  and  this  is  an  appeal  by  the  executor 
therefrom. 

Appellee  introduced  a  number  of  witnesses,  who 
testified  that  the  signature  to  this  note  was  in  the 
genuine  handwriting  of  the  deceased,  and  then  offered 
the  note.  The  note  was  in  the  possession  of  appellee 
and  therefrom  a  delivery  was  presumed,  and  it  was 
expressed  to  be  for  value  received,  which  was  sufficient 
proof  of  consideration,  and  a  prima  facie  case  was 
thereby  made  for  appellee. 

Appellant  produced  witnesses  who  testified  that  the 
signature  to  the  note  was  not  in  the  handwriting  of  the 
deceased.  These  witnesses  exceeded  in  number  those 
testifying  for  appellee  on  that  subject,  but  they  were 
persons  less  intimately  acquainted  with  the  deceased 
and  less  likely  to  be  familiar  with  his  handwriting. 
Deceased  was  born  in  Aus  Friesland  and  spoke  and 
wrote  the  German  language  and  the  name  "Jan"  in 
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the  signature  was  in  form  like  German  writing,  and 
the  witnesses  for  appellant  largely  based  their  con- 
clusion that  the  signature  to  the  note  was  not  genuine 
upon  the  fact  that  they  had  never  seen  him  write  his 
name  that  way  and  had  never  seen  his  signature  in 
that  form  to  any  paper.  Appellee's  witnesses  proved 
that  "Jan"  was  the  German  form  of  his  name  and 
that  he  frequently  so  wrote  his  signature.  In  this  state 
of  the  proof  on  that  subject,  we  cannot  say  that  the 
jury  should  have  found  that  this  was  not  his  genuine 
signature,  but,  on  the  contrary,  must  treat  their  find- 
ing on  that  subject  as  correct  and  that  deceased  did 
prepare  and  sign  this  note  with  its  expression  that  it 
was  for  value  received. 

Deceased  lived  and  died  in  Stephenson  county.  Ap- 
pellee was  living  in  South  Dakota  at  the  time  of  her 
grandfather's  death.  Thereafter  she  and  her  husband 
wrote  several  letters  to  the  executor  which  were  intro- 
duced in  evidence  by  appellant.  From  these  letters  it 
appears  that  appellee  did  not  have  this  note  in  her 
possession,  and  did  not  know  that  it  had  been  executed, 
till  after  her  grandfather's  death.  George  Klinger 
lived  some  eleven  miles  distant  from  appellee.  About 
a  week  after  her  grandfather's  death,  appellee  learned 
from  George  Klinger  that  he  had  received  this  note  for 
her  in  an  unsigned  letter  from  an  unknown  person, 
who  did  not  know  appellee's  address,  but  who  sent  him 
the  note  to  be  handed  to  appellee  and  directed  him  to 
tell  appellee  that  if  any  one  asked  her  when  she  re- 
ceived it  she  should  say  ' l  last  summer. ' *  John  Everts 
died  March  6,  1908,  and  appellee's  first  letter  to  the 
executor  was  dated  March  19,  1908.  It  appears  from 
these  letters  that  appellee  visited  her  grandfather  in 
September,  1907,  and  that  the  deceased  then  told  ap- 
pellee that  he  would  send  her  $800  or  $1,000  as  soon  as 
he  could.  Appellee  in  one  of  those  letters  expressed 
her  belief  that  her  grandfather  made  the  note  in  the 
fall  of  1907,  for  she  said  that  he  had  promised  to  help 
them  in  the  spring  so  that  they  could  have  a  little  of 
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their  own.  Appellee  wrote  very  frankly  and  fully  to 
the  executor  and  stated  everything  and  sent  him  the 
note  for  his  examination  and  also  sent  him  the  un- 
signed letter  to  George  Klinger.  He  afterwards  re- 
turned both  the  note  and  the  unsigned  letter  to  her. 
On  the  trial  in  the  Circuit  Court  appellant's  counsel 
notified  appellee's  counsel  to  produce  said  unsigned 
letter,  but  appellee's  counsel  replied  that  appellee  was 
not  present  and  they  did  not  have  the  paper.  The 
executor  out  of  the  presence  of  the  jury  testified  to 
the  contents  of  this  paper,  but  the  court  refused  to  per- 
mit this  evidence  on  that  subject  to  go  to  the  jury, 
evidently  because  appellee's  counsel  had  not  been  noti- 
fied to  produce  it  in  time  so  that  they  could  get  it  from 
appellee  from  South  Dakota.  Appellant's  evidence  to 
the  court  did  not  show  that  it  contained  anything  more 
than  was  stated  in  appellee 's  letters  which  were  in  evi- 
dence. 

Section  52  of  the  Practice  Act  of  1907  provides  that 
no  person  shall  be  permitted  to  deny  on  trial  the  exe- 
cution of  any  instrument  in  writing  unless  such  person 
denies  the  execution  of  such  instrument  by  affidavit 
or  sworn  plea.  This  was  a  re-enactment  of  a  former 
statute,  and  the  "execution"  therein  referred  to  has 
been  held  to  include  delivery,  and  appellant  argues 
that  appellee  was  bound  to  prove  delivery  and  failed 
to  do  so  and  therefore  cannot  recover.  On  the  same 
day  that  the  Practice  Act  of  1907  went  into  effect,  the 
"Negotiable  Instruments  Law"  also  went  into  effect, 
of  which  section  16  of  Article  1  contains  the  follow- 
ing: "Where  the  instrument  is  no  longer  in  the  pos- 
session of  a  party  whose  signature  appears  thereon, 
a  valid  and  intentional  delivery  by  him  is  presumed 
until  the  contrary  is  proved. ' '  This  provision  is  more 
specific  than  section  52  of  the  Practice  Act,  and  where 
two  inconsistent  provisions  become  the  statute  law  at 
the  same  time,  the  specific  prevails  over  the  general. 
Accordingly  we  hold  that  the  "execution"  referred  to 
in  section  52  of  the  Practice  Act,  required  to  be  proved 
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by  appellee  because  of  appellant's  affidavit,  is  modified 
so  that  it  no  longer  requires  proof  of  delivery  where 
the  instrument  is  not  in  the  possession  of  the  signer. 
It  follows  that,  under  the  proof,  John  Everts  signed 
this  note  and  delivered  it  and  therein  expressed  that  it 
was  for  value  received,  which  expression  of  a  consid- 
eration prevails,  unless  overcome  by  other  proof.  It  is 
possible  that  this  note  was  still  in  the  hands  of  John 
Everts  when  he  died  and  that  some  one  took  it  from 
his  papers  after  his  death  and  mailed  it  to  George 
Klinger  with  directions  to  give  it  to  appellee,  but  such 
conduct  would  have  been  wrongful,  if  not  criminal,  and 
it  would  not  be  presumed  that  such  wrong  was  com- 
mitted, in  the  absence  of  proof.  The  deceased  did  not 
intend  that  this  note  should  be  paid  till  two  months 
after  his  death  and  it  is  just  as  consistent  with  the  let- 
ters appellee  wrote  to  appellant,  which  contain  the 
only  proof  on  the  subject,  that  John  Everts  in  his  life- 
time placed  this  note  in  the  hands  of  some  person  whom 
he  trusted,  with  directions  to  send  it  to  appellee  after 
his  death.  Such  a  delivery  would  be  valid,  and  would 
vest  title  to  the  note  in  appellee,  even  if  she  did  not 
know  what  had  been  done  till  after  the  maker  died. 
Appellant  insists  that  appellee's  letters  show  that  the 
note  was  a  gift,  and  contends  that,  as  it  was  not  paid 
by  John  Everts  in  his  lifetime,  the  gift  must  fail.  The 
law  is  as  stated  by  appellant,  but  the  letters  do  not 
show  that  the  note  was  a  gift.  Appellee  may  have 
rendered  services  for  her  grandfather  for  which  he 
intended  this  note  should  be  compensation.  It  will 
not  be  presumed  that  it  was  a  gift  against  his  state- 
ment that  it  was  for  value  received,  .merely  because 
appellee  wrote  that  he  had  promised  to  send  her  $800 
or  $1,000  the  following  spring,  so  that  they  could  have 
a  little  of  their  own.  If  there  are  any  defects  in  the 
instructions  given  for  appellee,  we  think  they  are 
cured  by  those  given  at  the  request  of  appellant. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Second  District — April,  1912.  225 


Ferguson  v.  Trustees  of  Schools,  168  111.  App.  225. 


William  B.  Ferguson  et  al.,  Appellees,  v.  Trustees  of 

Schools  et  al.,  Appellants. 

Gen.  No.  5543. 

1.  Certiokabi — what  not  subject  to  review  under  writ  of.  In  an 
action  to  review  a  proceeding  by  which  territory  is  detached  from 
one  district  and  attached  to  another,  if  jurisdiction  existed  to  take 
such  step  whether  it  was  reasonable  or  desirable  or  wise,  are  mat- 
ters not  subject  to  review. 

2.  Certiorari — what  proper  upon  motion  to  quash.  Upon  a  mo* 
tion  to  quash  a  writ  of  certiorari  proofs  are  properly  heard  to  de- 
termine whether  the  Circuit  Court  should  entertain  the  proceedings, 
or  whether  the  writ  should  be  barred  by  laches,  or  whether  the  pro- 
ceedings should  be  treated  as  ratified  by  the  silence  and  acquies- 
cence of  the  petitioners. 

3.  Schools — section  58  of  article  8  of  Act  of  1889  construed.  In 
detaching  territory  from  one  school  district  and  attaching  it  to 
another  the  record  made  need  not  recite  the  jurisdictional  facts. 

4.  Schools — when  laches  bars  irregularity  in  detaching  terri- 
tory. A  lapse  of  two  years  during  which  time  the  school  taxes 
have  been  levied  and  school  debts  incurred  constitutes  such  laches 
as  will  bar  an  objection  predicated  upon  the  fact  that  one  of  the 
signers  of  the  petition  to  detach  was  one  of  the  trustees  who 
voted  for  the  detachment,  etc. 

5.  Schools — when  amendment  of  records  by  trustees  proper. 
After  certiorari  filed  and  summons  served  but  before  answer  made, 
school  trustees  may  properly  amend  minutes  of  a  meeting  chal- 
lenged by  certiorari  so  as  to  cause  the  same  to  speak  the  truth. 

6.  Presumptions — as  to  identity  of  persons.  There  is  no  con- 
clusive presumption  of  law  that  a  signer  of  a  petition  and  a  trustee 
voting  thereon  are  the  same  person  merely  because  they  bear  the 
same  name. 

Thompson,  J.,  dissenting. 

Certiorari.  Appeal  from  the  Circuit  Court  of  Grundy  county; 
the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
April  25,  1912. 

Howard  E.  Lbaoh  and  Chables  D.  Dibell,,  for  appel- 
lant. 

Lesteb  H.  Stbawn  and  Chables  F.  Hanson,  for  ap- 
pellees. 

Vol.  CLZVIII  Iff. 
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Mb.  Pkesiding  Justice  Dibeijj  delivered  the  opinion 
of  the  court. 

William  E.  Ferguson  and  others,  residents  and  tax- 
payers in  territory  which  prior  to  April  5,  1909,  was 
within  school  district  No.  68,  in  Grundy  county,  Illinois, 
filed  a  petition  in  the  Circuit  Court  of  Grundy  county, 
on  February  18,  1911,  for  common  law  writs  of  cerr 
tiorari  to  bring  before  the  court  transcripts  of  all  rec- 
ords, papers,  documents  and  files  relating  to  the  pro- 
ceedings whereby  certain  territory  had  been  detached 
from  said  school  district  68  and  added  to  school  dis- 
trict No.  83  in  Kankakee  county,  adjoining  said  dis- 
trict 68  on  the  east,  in  order  that  the  court  might  in- 
spect said  records  and  proceedings,  and,  if  they  were 
found  to  be  illegal,  might  order  the  same  set  aside. 
It  appears  from  the  records  that  said  districts  68  in 
Grundy  county  and  83  in  Kankake?  county  are  divided 
by  the  county  line;  that  prior  to  the  regular  meet- 
ings, in  April,  of  the  trustees  of  schools  in  the  town 
in  Grundy  county  wherein  said  district  No.  68  was, 
and  in  the  town  in  Kankakee  county  wherein  said  dis- 
trict No.  83  was,  petitions  had  been  duly  filed  with  the 
clerks  of  the  boards  of  trustees  of  schools  in  each  of 
said  towns,  to  detach  certain  territory  from  said  dis- 
trict 68  in  Grundy  county  and  to  attach  the  same  to 
said  district  83  in  Kankakee  county;  and  that  at  the 
regular  meetings  in  April,  1909,  action  had  been  taken 
upon  said  petitions;  and  that  appeals  therefrom  in 
each  case  had  been  taken  to  the  superintendent  of 
schools  of  Kankakee  county,  and  that  he  had  invited 
the  superintendent  of  schools  of  Grundy  county  to 
meet  with  him  at  Kankakee,  as  the  statute  provides,  and 
that  they  did  meet  and  were  unable  to  agree ;  that  the 
county  judge  of  Kankakee  county  was  then  called  in, 
as  the  statute  provides,  and  these  three  officers  consti- 
tuted a  board  of  appeal  which  heard  both  of  said  ap- 
peals and  entered  an  order  dismissing  the  appeals  and 
confirming  the  action  of  the  board  of  trustees  of  said 
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two  towns  in  transferring  said  territory,  the  new  dis- 
trict thus  formed  being  afterwards  known  as  Union 
School  District  No.  96.  This  petition  in  the  Circuit 
Court  attacked  the  validity  of  these  proceedings,  and 
the  board  of  trustees  of  the  town  in  Grundy  county, 
and  the  board  of  trustees  of  the  town  in  Kankakee 
county,  and  the  superintendent  of  schools  of  Grundy 
county,  and  the  superintendent  of  schools  of  Kankakee 
county,  and  the  county  judge  of  Kankakee  county  and 
the  county  clerk  of  each  of  said  counties,  were  made 
respondents.  The  Circuit  Court  ordered  the  writs 
of  certiorari  to  issue  and  they  were  issued  and  served, 
and  the  trustees  of  schools  of  the  town  in  Kankakee 
county  and  the  superintendent  of  schools  of  Kankakee 
county  and  the  county  judge  of  Kankakee  county  and 
the  county  clerk  of  Kankakee  county  entered  their  mo- 
tion to  quash  the  writs  of  certiorari.  This  motion  was 
based  on  the  alleged  laches  of  the  petitioners,  and  the 
acquiescence  of  the  petitioners  in  the  order  sought  to 
be  reviewed  for  a  long  space  of  time  and  the  levy  of 
taxes  for  school  purposes  in  said  union  school  district 
No.  96;  and  the  collection  and  expenditure  of  said 
taxes;  the  holding  of  school  elections  and  the  election 
of  school  officers  in  said  district  No.  96;  and  the  in- 
curring of  debts  therein  for  school  purposes  which 
are  still  unpaid;  and  also  that  all  the  proceedings  be- 
fore said  board  of  appeals  were  in  Kankakee  county, 
and  that  they  were  not  subject  to  review  in  the  Circuit 
Court  of  Grundy  county ;  and  that  the  petitioners  had 
a  remedy  by  appeal  to  the  county  superintendent  which 
they  did  not  exercise.  The  motion  to  quash  the  writs 
was  heard  upon  proofs  presented  and  was  denied,  and 
the  proofs  were  preserved  by  a  bill  of  exceptions. 
Thereafter  returns  were  made  to  the  writ  by  all  the 
defendants  thereto,  and  upon  a  hearing  the  proceed- 
ings were  quashed,  and  said  territory  so  attempted  to 
be  detached  from  school  district  No.  68  was  declared 
not  to  be  a  part  of  school  district  83,  but  to  be  a  part 
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of  school  district  No.  68.    This  is  an  appeal  by  the 
defendants  from  said  judgment  of  the  Circuit  Co  art. 

The  petition  for  a  certiorari  contained  allegations 
and  sought  to  raise  issues  which  cannot  be  tried  on  cer- 
tiorari. It  was  charged  that  the  west  boundary  line  of 
the  new  district  in  Grundy  county  was  irregular  and 
unsuitable  and  that  this  change  of  territory  was  made 
for  the  private  pecuniary  advantage  of  certain  owners 
of  lands,  and  that  it  was  an  attempt  to  gerrymander 
the  district  and  that  there  was  a  conspiracy  in  which 
certain  persons  took  part.  The  record  does  not  dis- 
close any  adequate  foundation  for  these  charges.  The 
obvious  purpose  of  the  unusual  shape  was  to  leave 
both  school  houses  in  district  No.  68  so  that  the  resi- 
dents of  No.  68  as  changed  should  not  be  able  to  com- 
plain that  they  had  been  deprived  of  a  school  building. 
The  petition  to  change  the  boundaries  was  signed  by 
actual  residents  and  not  by  non-resident  owners.  But 
these  charges  could  not  be  investigated  under  a  writ 
of  certiorari.  If  the  jurisdiction  of  the  board  of  trus- 
tees of  each  of  said  two  towns  was  legally  invoked  and 
if  they  proceeded  according  to  law,  their  action  and 
whether  it  was  reasonable  or  desirable  or  wise  were 
matters  not  subject  to  review  under  a  writ  of  cer- 
tiorari. Upon  the  motion  to  quash  the  writs  of  certi- 
orari, proofs  were  properly  heard  to  determine 
whether  the  Circuit  Court  should  entertain  the  pro- 
ceedings, or  whether  the  writ  should  be  barred  by 
laches,  or  whether  the  proceedings  should  be  treated 
as  ratified  by  the  silence  and  acquiescence  of  the  pe- 
titioners, as  in  Trustees  v.  School  Directors,  88  111.  100, 
or  whether  any  adequate  excuse  for  delay  had  been 
stated  in  the  petition  or  shown  by  the  proofs,  as  in 
Clark  v.  City  of  Chicago,  233  111.  113,  where  a  delay 
of  eighteen  months,  not  satisfactorily  explained  was 
held  to  justify  quashing  the  writ.  City  of  Chicago  v. 
Condell,  224  111.  595.  But  when  that  motion  had  been 
denied,  the  case  was  to  be  tried  solely  upon  the  re- 
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turns;  and  if  the  proceedings  were  legal  and  regular 
and  in  conformity  to  the  statute  then  it  was  not  in 
the  power  of  the  court  to  quash  them  because  of  any 
lack  of  wisdom  in  the  action  taken  by  the  lawful  au- 
thorities, nor  could  the  motive  of  any  of  the  parties 
be  inquired  into.  Scheiwe  v.  Holz,  168  HI.  432 ;  Joyce 
v.  City  of  Chicago,  216  HI.  466;  Deslauries  v.  Soucie, 
122  HI.  App.  81,  and  222  HI.  522. 

Passing  by  the  questions  raised  upon  the  motion  to 
quash  the  writs  of  certiorari,  we  come  to  consider  the 
state  of  the  record.  The  return  of  the  trustees  of  the 
town  of  Grundy  county  set  forth  the  petition  to  detach 
the  territory,  the  notice  to  the  directors  of  district  No. 
68  of  the  pendency  of  said  petition,  the  affidavit  of  serv- 
ice of  said  notice  and  of  a  copy  of  the  petition  upon  the 
directors,  and  the  minutes  of  the  meeting  held  at  the 
time  appointed  by  law  resulting  in  the  adoption  of  a 
motion  to  grant  the  prayer  of  the  petition.  The  min- 
utes of  the  said  school  trustees  recited  that  the  petition 
was  read  by  their  clerk  and  the  proof  of  service  of 
the  same  upon  the  directors  was  read,  and  that  these 
trustees  examined  said  papers  and  found  that  in  said 
petition  and  in  the  making  of  such  service  all  the  pro- 
visions of  the  law  had  been  complied  with.  It  is  con- 
tended that  this  record  is  defective  because  the  trus- 
tees did  not  recite  in  their  record,  or  their  clerk  mak- 
ing that  record  did  not  recite,  the  various  facts  which 
constituted  a  compliance  with  the  law.  These  pro- 
ceedings took  place  while  the  act  of  1889  concerning 
schools  was  in  force.  Section  53  of  Article  3  thereof 
provided:  "After  the  trustees  shall  consider  the  pe- 
tition, no  objection  shall  be  thereafter  raised  to  its 
form,  and  their  action  shall  be  prima  facie  evidence 
that  all  the  formal  requirements  have  been  complied 
with."  The  same  language  is  used  in  section  54  of 
the  present  school  law  of  1909,  except  that  the  word 
"formal"  is  not  contained  in  the  present  act.  In 
Logue  v.  Batterton,  247  HI.  605,  it  was  held  under  this 
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later  section,  that  while  it  might  be  the  better  practice 
for  boards  of  trustees  to  make  a  record  of  their  jurisdic- 
tional findings,  still  this  is  not  necessary  to  the  validity 
of  their  action  if  they  did,  in  fact,  have  jurisdiction; 
and  that  upon  appeal  to  the  county  superintendent 
the  decision  of  the  board  of  trustees  that  it  did  or  did 
not  have  jurisdiction  is  not  conclusive  upon  the  county 
superintendent;  that  the  question  whether  the  board 
had  jurisdiction  depends  upon  whether  the  require- 
ments of  the  statute  have,  in  fact,  been  complied  with 
and  not  upon  what  the  board  decided  upon  that  ques- 
tion ;  and  that  the  county  superintendent  upon  appeal 
had  authority  to  do  anything  that  was  necessary  to 
enable  him  to  determine  whether  the  jurisdictional 
requirements  of  the  statute  had  been  complied  with  be- 
fore presentation  of  the  petition  to  the  trustees,  and 
that  his  decision  is  final.  Here  the  papers  filed  by  the 
board  of  trustees  of  the  town  in  Grundy  county  as  a 
part  of  their  return,  in  connection  with  their  proceed- 
ings, show  in  fact  that  they  had  jurisdiction,  and  there 
is  nothing  in  the  record  to  show  that  they  did  not  have 
jurisdiction,  so  that  their  jurisdiction  is  supported 
both  by  the  presumption  created  by  the  statute  above 
quoted  and  also  by  the  papers  transmitted  as  part  of 
their  return;  and  moreover  the  order  of  the  board  of 
appeal  found  in  detail  all  the  facts  which  established 
that  the  board  of  trustees  of  the  town  in  Grundy  county 
did  have  jurisdiction.  One  of  the  signers  of  the  pe- 
tition addressed  to  that  board  bore  the  same  name  as 
one  of  the  trustees  of  that  town,  and  such  trustee  voted 
to  grant  the  prayer  of  the  petition,  and  without  his 
vote  the  petition  would  not  have  been  granted.  It  is 
contended  by  appellees  that  his  vote  could  not  be 
counted  because  that  would  make  him  decide  his  own 
cause,  and  therefore  the  petition  was  not  granted  by 
the  board  of  trustees  of  the  town  in  Grundy  county, 
under  the  authority  of  People  v.  Commissioners  of 
Highways,  240  111.  399.    In  People  v.  Crowley,  250  HI. 
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282,  where  the  proceedings  assailed  were  begun  in 
December,  1904,  and  resulted  in  action  in  January,  Feb- 
ruary and  March,  1905,  and  the  attack  upon  their  va- 
lidity was  begun  in  August,  1905,  and  where  a  similar 
point  was  raised  against  the  validity  of  the  proceed- 
ings, it  was  held  that  it  was  too  late  to  raise  it.  Here 
almost  two  years  had  passed,  school  taxes  had  been 
levied  and  school  debts  had  been  incurred  by  the 
new  district,  and  it  would  seem  that  under  the  doctrine 
of  laches  the  appellees  ought  not  to  be  permitted  to 
have  that  record  quashed  on  that  ground  now ;  further, 
this  being  a  certiorari  proceeding  is  to  be  tried  by  the 
record  alone.  There  is  no  conclusive  presumption  of 
law  that  the  signer  and  the  trustee  are  the  same  per- 
son, merely  because  they  bear  the  same  name.  In- 
stances are  not  infrequent  where  father  and  son,  grand- 
father and  grandson,  uncle  and  nephew,  bear  the  same 
names  and  live  in  the  same  locality.  Whether  this  pe- 
titioner and  this  trustee  are  the  same  person  or  dif- 
ferent persons  is  a  question  of  fact.  If  this  were  quo 
warranto,  as  in  People  v.  Crowley,  supra,  or  was  any 
other  proceeding  where  issues  of  fact  are  formed  and 
tried,  the  fact  that  the  trustee  was  or  was  not  the 
person  who  signed  the  petition  could  be  averred  and 
proved,  but  in  certiorari  the  fact  cannot  be  entered 
into,  and  the  record  ought  not  be  defeated  on  that 
ground.  It  cannot  be  the  law  that  if  the  petitioner  and 
the  judge  who  tries  his  cause  bear  the  same  name  the 
judgment  is  void  on  its  face  unless  the  record  specially 
recites  that  they  were  different  persons.  But  if  we 
are  wrong  in  this  view  and  if  the  vote  of  said  trustee 
is  rejected,  then,  as  only  one  competent  vote  was  cast 
for  the  petition  and  one  against  it,  this  amounted  to  a 
denial  of  the  petition.  There  was  an  appeal  from  the 
order  of  said  trustees  to  the  county  superintendent 
of  Kankakee  county  taken  by  Fred  E.  Crane.  It  is 
contended  that  Crane  was  not  entitled  to  appeal  be- 
cause the  name,-  Fred  E.  Crane,  had  been  signed  to 
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the  petition  for  detaching  the  territory.  If  the  pe- 
tition was  denied,  then  Crane  certainly  had  a  right  to 
appeal.  But  it  was  not  necessary  that  there  should 
be  an  appeal  from  the  order  of  each  board,  and  there 
was  an  appeal  from  the  proceedings  of  the  board  of 
trustees  of  the  town  in  Kankakee  county  to  which  no 
objection  is  made,  and  an  appeal  from  the  action  of  the 
board  of  trustees  in  either  town  carried  the  entire 
record  of  both  towns  to  the  county  superintendent  of 
Kankakee  county  for  review.  If,  therefore,  the  per- 
son who  signed  the  petition  and  the  trustee  who  voted 
to  grant  its  prayer  in  the  town  in  Grundy  county  were 
the  same  person,  and  if  the  result  was  that  the  prayer 
of  the  petition  was,  in  fact,  not  granted,  and  if  that 
defect  can  be  considered  at  this  late  day,  nevertheless, 
by  the  appeal  the  record  was  carried  to  the  county 
superintendent  of  Kankakee  county  effectively  for  re- 
view; and  the  board  of  review  in  its  final  order  ex- 
pressly directed  "that  the  said  territory,  namely" 
(describing  the  detached  territory  in  detail)  "be  and 
the  same  hereby  is  detached  from  said  district  No.  68 
in  Grundy  county,  Illinois,  and  added  to  said  district 
No.  83  in  Kankakee  county,  Illinois,  and  made  a  part 
thereof.' '    The  statute  makes  this  decision  final. 

The  return  of  the  trustees  of  the  town  in  Kankakee 
county  shows  that  in  their  proceedings  as  originally 
written  at  the  regular  semi-annual  meeting  in  April, 
they  found  the  petition  signed  by  the  required  number 
of  voters  and  accepted  the  petition  and  placed  it  on 
file,  and  that  a  remonstrance  was  presented  by  one 
Andrew  Wilson  of  District  No.  83  which  was  also  ac- 
cepted and  filed;  and  that  an  appeal  was  taken  from 
the  decision  of  the  trustees;  but  the  record  as  origi- 
nally written  did  not  show  what  that  decision  was ;  and 
that  after  the  petition  for  a  writ  of  certiorari  in  this 
case  was  filed,  and  service  was  had  upon  said  trustees, 
and  before  they  had  made  their  return,  they  held  a 
special  meeting  at  which  all  the  trustees  were  present, 
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and  passed  a  resolution  wherein  they  recited  that  at 
the  regular  meeting  in  question  they  found  the  various 
jurisdictional  facts  and  unanimously  granted  the 
prayer  of  the  petition;  and  they  directed  the  clerk  to 
correct  and  amend  and  supplement  said  former  record 
to  conform  to  the  facts  thereinbefore  recited,  by  re- 
citing certain  things,  including  the  granting  of  the  pe- 
tition and  the  appeal  by  Andrew  Wilson,  which  resold 
tion  was  adopted  by  a  unanimous  vote.  They  also 
made  a  part  of  their  return  the  said  minutes  of  the 
said  meeting  of  April  1909  as  amended,  containing  all 
these  facts  in  full.  It  is  contended  that  they  had  not 
power  to  make  this  amendment  at  that  time.  The  same 
question  arose  in  a  certiorari  case  in  Board  of  Educa- 
tion v.  Trustees  of  Schools,  174  111.  510.  That  was  a 
proceeding  to  determine  the  validity  of  the  action  of 
certain  trustees  of  schools  in  detaching  territory  from 
one  district  and  adding  it  to  another,  and  the  record  as 
it  existed  at  the  time  that  the  petition  for  certiorari 
was  filed  showed  such  a  petition  presented  to  the  board 
of  trustees,  and  there  was  a  motion  that  it  be  granted, 
but  it  did  not  show  that  that  motion  had  been  voted 
upon  or  carried ;  and  at  a  subsequent  meeting  this  de- 
fective record  had  been  read  and  approved.  At  a  later 
meeting  it  was  voted  to  amend  the  record  so  as  to  make 
it  show  that  the  motion  was  put  and  carried,  and  this 
was  done ;  but  the  record  was  still  defective,  and  more 
than  a  year  later  and  after  there  had  been  a  change 
in  the  personnel  of  two  of  the  three  members  of  the 
board  of  trustees,  and  after  the  writ  of  certiorari  had 
been  issued  and  presumably  served,  the  clerk  was  or- 
dered to  make  a  further  amendment  to  show  juris- 
diction and  regularity  in  the  granting  of  the  prayer  of 
the  petition.  The  court  held  that  the  board  of  trus- 
tees had  power  to  make  these  amendments.  The  court 
said :  "It  has  not  been  the  rul^  in  this  court  to  exact 
of  public  officers  of  the  quasi  municipalities  the  highest 
degree  of  accuracy  and  formality  in  the  discharge  of 
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their  duties,  for  the  reason  that  to  do  so  would  re- 
sult in.  injury  to  the  public.  If  it  be  said  that  there 
was  an  unreasonable  lapse  of  time  between  the  pro- 
ceedings and  the  recording  thereof,  it  may  also  be 
said  that  there  was  unnecessary  delay  in  the  attempt 
on  the  part  of  the  petitioners  to  set  aside  the  re-dis- 
tricting." By  examining  the  opinion  in  that  case  in 
the  Appellate  Court,  in  Board  of  Education  v.  Trus- 
tees of  Schools,  74  111.  App.  401,  it  will  be  found  that 
the  proceedings  assailed  were  taken  on  April  6,  1896; 
that  the  petition  for  certiorari  was  filed  March  24, 1897, 
and  that  the  last  amendment  was  made  on  April  27, 
1897,  while  the  petition  for  certiorari  was  pending. 
This  case,  therefore,  sustains  the  action  of  the  board  of 
trustees  in  making  this  amendment.  So  far  as  that 
case  holds  the  recital  of  the  jurisdictional  facts  in  de- 
tail in  the  record  of  the  board  of  trustees  to  be  essen- 
tial, we  regard  that  view  as  otherwise  disposed  of  by 
the  case  of  Logue  v.  Battelton,  supra.  Moreover,  the 
board  of  appeal  in  the  case  before  us  set  out  in  detail 
the  petition  addressed  to  the  said  trustees  of  the  town 
of  Kankakee  county  and  proof  of  due  service  and  no- 
tice thereof,  the  protest  of  Andrew  Wilson  and  the 
original  record  and  the  notice  of  appeal  of  Andrew 
Wilson,  all  of  which  had  been  set  up  upon  the  appeal, 
and  these  papers  show  that  the  said  board  of  trustees 
had  papers  and  files  by  which  to  make  the  amendment. 
The  original  record  showed  that  they  made  some  de- 
cision, and  the  notice  of  appeal  which  the  board  of 
trustees  accepted  showed  that  the  decision  granted  the 
prayer  of  the  petition  to  detach  the  territory.  More- 
over, said  board  of  appeal  found  in  detail  that  said 
board  of  trustees  did  grant  the  petition  for  this  change 
of  territory.  We  are  therefore  of  opinion  that  it 
clearly  appears  that  the  trustees  of  the  town  in  Kan- 
kakee county  did  grant  the  petition  after  having  ac- 
quired jurisdiction  so  to  do,  and  that  an  appeal  was 
duly  taken  to  the  county  superintendent  of  Kankakee 
county. 
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The  return  of  the  superintendent  of  Kankakee 
county  shows  further  that  he  and  the  county  superin- 
tendent of  Grundy  county  were  unable  to  agree  and 
that  they  then  called  in  the  county  judge  of  Kankakee 
county  as  provided  by  law,  that  they  consolidated  the 
two  appeals  and  heard  them,  and  declared  said  terri- 
tory detached  from  district  No.  68  in  Grundy  county 
and  added  to  district  No.  83  in  Kankakee  county,  as 
hereinbefore  stated,  and  that  they  thereafter  trans- 
mitted notices  to  the  clerks  of  each  of  the  two  boards 
of  trustees,  including  their  order  detaching  said  prem- 
ises from  the  one  district  and  adding  it  to  the  other. 
After  this  new  district  had  been  thus  finally  formed 
by  the  action  of  the  board  of  appeal,  some  of  the  pro- 
visions of  the  statute  for  the  filing  of  a  map  by  the 
trustees  with  the  county  clerks  were  not  fully  complied 
with.  It  was  held  in  School  Directors  v.  School  Di- 
rectors, 135  111.  464,  that  failure  of  township  trustees 
to  file  with  the  county  clerk  a  map  showing  the  lands 
embraced  in  a  new  district  will  not  destroy  its  corpo- 
rate existence;  and  this  is  in  harmony  with  the  prin- 
ciple laid  down  in  People  v.  Niebrugge,  244  111.  82. 

A  careful  search  of  this  entire  record  shows  that 
not  only  is  jurisdiction  presumed  from  the  action  of 
the  several  boards  of  trustees,  but  also  that  a  proper 
and  sufficient  petition,  sufficiently  signed,  was  presented 
and  acted  upon  by  the  board  of  trustees  of  each  town ; 
and  that  an  appeal  was  taken  from  the  action  of  each 
board,  one  of  which  appeals  is  not  subject  to  any  criti- 
cism; that  these  appeals  went  to  a  board  of  appeal 
which  was  duly  constituted  pursuant  to  law;  and 
that  the  board  reviewed  the  entire  subject  and  ordered 
the  change  of  territory,  which  decision  the  statute 
makes  final.  We  are  of  opinion  that  this  action  ought 
not  to  be  set  aside  under  a  writ  of  certiorari  because 
of  slight  inaccuracies  of  the  officers  in  making  the  en- 
tries in  their  records.  We  think  it  clear  that  every  re- 
quirement of  the  statute  was,  in  fact,  observed. 
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The  judgment  is  therefore  reversed  and  the  cause 
is  remanded,  with  directions  to  the  court  below  to 
quash  the  writs  and  dismiss  the  petition  at  the  costs  of 
the  petitioners. 

Reversed  and  remanded. 

Mr.  Justice  Morton  W.  Thompson,  dissenting. 

School  District  No.  68  lies  in  Township  31,  Range  8 
in  Grundy  county,  and  District  No.  83  adjoins  it  in 
Township  31,  Range  9  in  Kankakee  county,  Illinois. 
At  the  regular  April  meeting  1909  of  the  trustees,  a 
petition  to  detach  a  part  of  District  68  and  attach  it  to 
District  83,  was  filed  with  the  trustees  of  each  of  said 
townships,  as  required  by  the  Statute,  and  the  prayer 
of  said  petitions  was  granted.  An  appeal  was  prayed 
and  granted  from  the  decision  of  the  trustees  in  each 
township  to  the  county  superintendent  of  schools  who 
failing  to  agree,  called  in  the  county  judge  of  Kankakee 
county,  and  upon  the  hearing  the  action  of  said  trus- 
tees was  confirmed  on  April  26,  1909,  and  said  District 
No.  83,  with  said  added  territory  was  designated  as 
District  No.  96,  February  18,  1911.  Appellees  filed  in 
the  Circuit  Court  of  Grundy  county  their  petition  for 
a  writ  of  certiorari  to  review  said  proceedings. 

Defendants  moved  to  quash  the  writ  and  dismiss 
the  petition.  Evidence  was  heard  and  said  motion  was 
denied,  and  defendants  excepted,  and  upon  being  ruled 
to,  made  their  several  returns  to  said  writ.  Upon 
the  hearing  said  proceedings  were  ordered  quashed 
and  held  for  naught,  and  defendants  excepted  and  ap- 
peal to  this  court. 

The  return  of  the  trustees  of  Township  31,  Range  9, 
in.  Kankakee  county,  in  so  far  as  it  concerns  the  issues 
in  this  case,  is  as  follows  (being  copy  of  record) : 

"  April  5,  1909,  a  petition  signed  by  the  required 
number  of  voters,  asking  that  a  certain  territory  of 
Grundy  county,  Illinois,  described  in  petition,  be  at- 
tached to  District  Number  83,  in  Township  Thirty  One 
Kankakee  County,  Illinois,  was  placed  on  file  with  the 


Second  District — April,  1912.  237 

Ferguson  v.  Trustees  of  Schools,  168  I1L  App.  225. 

treasurer  on  March  13th,  1909,  for  the  trustees'  con- 
sideration. (Copy  on  opposite  page)  A  remonstrance 
was  presented  by  Andrew  Wilson  of  District  Number 
83  against  said  petition.  Motion  moved  and  seconded 
that  the  remonstrance  be  accepted  and  placed  on  file. 
Carried.  Motion  moved  and  seconded  that  the  petition 
be  accepted  and  placed  on  file.  Carried.  An  appeal 
was  made  against  the  decision  of  the  trustees  on  the 
above  petition.  Motion  moved  and  seconded  that  the 
appeal  be  accepted  and  placed  on  file.    Carried. ' ' 

This  record  is  signed,  "Trustees,  A.  E.  White, 
Michael  Joyce,  Frank  Meadon.,, 

The  return  also  shows  that  at  a  special  meeting  held 
March  9, 1911  (after  this  suit  was  brought),  there  were 
present  Michael  Joyce,  President,  A.  R.  White  and 
S.  G.  McLane,  trustees,  and  that  trustee  White  offered 
a  three  page  resolution  which  on  his  motion  seconded 
by  trustee  McLane,  was  adopted  directing  the  clerk 
"to  correct  and  amend  and  supplement  said  record 
to  conform  to  the  facts  hereinbefore  recited  by  insert- 
ing in  the  record  of  said  meeting,"  etc.,  the  object  of 
which  was  to  correct  the  minutes  of  said  regular  meet- 
ing so  as  to  show  all  jurisdictional  facts,  and  that  the 
prayer  of  said  petition  was  granted  by  a  unanimous 
vote  of  the  trustees,  etc.  And  thereupon  the  clerk 
amended  said  minutes  as  in  and  by  said  resolution  he 
was  directed,  and  said  amended  minutes  set  out  in  said 
return. 

We  do  not  understand  that  the  records  can  be 
changed  in  that  way.  ' '  The  authority  of  the  board  to 
make  such  an  order,  if  it  exists,  does  not  depend  upon 
the  personal  recollection  of  the  individual  members 
of  the  board,  but  upon  the  knowledge  of  the  clerk,  or 
such  files,  minutes  or  memoranda  which  put  him  in 
possession  of  knowledge  of  what  actually  transpired. ' ' 
Board  of  Education  v.  Trustees,  174  111.  510. 

The  return  of  the  trustees  of  Township  31,  Range  8 
in  Grundy  county  in  so  far  as  it  concerns  the  issues  in 
this  case,  is  as  follows  (being  copy  of  minutes  of  their 
April  meeting) :    After  reciting  that  at  the  conclusion 
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of  the  regular  business  there  came  on  for  considera- 
tion the  petition  in  question,  it  proceeds: 

' l  And  thereupon  said  petition  was  read  by  the  clerk 
together  with  the  proof  of  service  of  the  same  on  the 
directors  of  said  School  District  Number  68,  and  ex- 
amined by  the  trustees,  and  it  appearing  that  in  said 
petition  and  in  making  proof  of  service  aforesaid  all 
provisions  of  the  law  had  been  complied  with,  it  was 
moved  by  trustee  W.  D.  Howland,  that  said  petition 
be  granted  and  the  motion  was  duly  seconded  by  trus- 
tee H.  A.  Ever  sole.  Thereupon  after  due  considera- 
tion, on  the  order  of  the  president,  the  roll  was  called 
by  the  clerk  on  the  said  motion,  the  trustees  voting  as 
follows :  David  Abram,  No.  W.  P.  Howland,  Yes.  H. 
A.  Eversole,  Yes.  Thereupon  it  was  declared  by  the 
president  that  said  motion  had  been  carried  and  that 
the  said  petition  had  been  duly  granted.' ' 

This  record  does  not  attempt  to  state  the  facts,  but 
states  the  conclusion  of  the  trustees,  which  is  not  suffi- 
cient. Highway  Commissioners  v.  Smith,  217  111.  250; 
Troxell  v.  Dick,  216  111.  98.  "The  office  of  the  common 
law  writ  of  certiorari  is  to  bring  up  the  record  of  a 
proceeding  from  an  inferior  to  a  superior  tribunal. 
When  the  return  is  made,  the  superior  tribunal  tries 
the  case  upon  the  record  alone,  and  not  upon  the  allega- 
tions contained  in  the  petition  for  the  writ  or  on  facts 
not  contained  in  the  record  so  returned."  Troxell  v. 
Dick,  216  111.  98. 

"  *  #  *  it  has  invariably  been  decided  in  cer- 
tiorari that  the  record  of  the  trustees  must  show  the 
various  jurisdictional  facts  *  *  *  "  Southworth 
v.  Board  of  Education,  238  111.  190,  198. 

Appellants  insist  that  because  of  the  delay  in  ap- 
plying for  the  certiorari  in  this  case,  plaintiffs  are 
barred  from  the  relief  sought.  The  doctrine  of  laches 
has  been  applied  in  many  cases  of  certiorari,  where 
by  reason  of  lapse  of  time,  acquiescence  of  the  parties 
complaining,  incurring  debts,  levying  taxes,  etc.,  it 
would  have  been  an  abuse  of  the  sound  legal  discretion 
of  the  court  and  a  great  public  detriment  to  have 
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quashed  the  proceedings.  "The  writ  of  certiorari  is 
not  granted  as  a  writ  of  right,  and  may  be  granted  or 
denied  in  the  discretion  of  the  court,  according  to  the 
showing  made  in  each  particular  case."  Deslauries 
v.  Soucie,  222  HI.  522.  "It  is  true  that  mere  lapse  of 
time,  alone,  short  of  the  limitation  for  the  prosecution 
of  a  writ  of  error,  will  not  bar  the  issuing  of  the  com- 
mon law  writ  of  certiorari;  but  where  a  detriment  or 
inconvenience  to  the  public  will  result,  a  party  is  re- 
quired to  act  speedily  in  making  his  application  and 
any  unreasonable  delay  will  warrant  the  refusal  of 
the  writ."    City  of  Chicago  v.  Condell,  224  HI.  595. 

The  record  in  this  case  shows  that  no  debts  or  obli- 
gations of  any  kind,  except  those  necessary  for  conduct- 
ing the  schools,  have  been  incurred  by  said  District  No. 
96.  That  the  taxes  have  been  levied  and  collected  for 
that  purpose  alone.  That  great  harm  and  inconven- 
ience will  and  has  resulted  to  the  portion  of  District 
No.  68  remaining  after  the  portion  so  detached,  in  that 
the  amount  of  taxable  property  therein,  at  the  rate 
allowed  by  law  to  be  levied  for  educational  purposes, 
will  produce  only  about  one-half  of  the  funds  necessary 
to  conduct  the  schools  therein.  Schlosser  v.  Com.  of 
Highways,  235  HI.  214,  216. 

I  do  not  think  the  case  of  Logue  v.  Batterton,  247 
HI.  605,  sustains  the  construction  placed  upon  it  by  the 
majority  opinion  in  this  case.  The  return  of  the  county 
judge  and  two  superintendents  of  the  order  entered 
by  them  recites  their  finding  of  certain  ultimate  facts, 
but  the  return  does  not  show  the  finding  of  any  evi- 
dentiary facts,  from  which  the  trial  court  could  see 
that  said  trustees  of  schools,  had  in  fact  jurisdiction  to 
make  the  orders  they  did  upon  said  petitions,  and  as 
was  said  in  the  Logue  case  above  at  page  612:  "Of 
course,  if  the  trustees  had  no  jurisdiction  to  entertain 
the  petition  then  the  county  superintendent  should 
have  no  jurisdiction    *     *     *     " 

I  think  the  judgment  of  the  trial  court  was  right  and 
should  be  affirmed. 
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Sublette  Exchange  Bank,  Appellee,  v.  Martin  J. 

Fitzgerald,  Appellant,  et  al. 

Gen.  No.  5561. 

1.  Appeals  and  ereobs — effect  of  failure  to  abstract  pleadings. 
If  pleadings  are  not  abstracted  the  Appellate  Court  will  assume 
that  they  are  sufficient  to  support  the  judgment. 

2.  Negotiable  instruments — rule  requiring  direct  forwarding 
defined.  By  requiring  that  a  check  be  forwarded  directly  to  the 
bank  upon  which  it  is  drawn  the  rule  does  not  mean  that  the 
check  shall  be  sent  in  a  direct  line  as  a  bird  might  fly,  but  by  the 
usual  commercial  route. 

3.  Negotiable  instruments — how  proof  of  demand  for  payment, 
etc.t  made.  Demand  for  payment,  refusal,  protest  and  notice  of 
protest  may  be  proved  by  the  certificate  of  a  notary  public  under 
his  notarial  seal. 

4.  Negotiable  instruments — to  what  classification  check  be- 
longs. Held,  that  the  check  in  question  in  this  case  was  a  foreign 
bill  of  exchange. 

5.  Negotiable  instruments — effect  of  illegible  endorsement.  An 
illegible  endorsement  excuses  notice  of  protest 

6.  Judicial  notice — of  what  taken.  The  court  will  take  judicial 
notice  of  the  geographical  features  of  Illinois  and  other  states  and 
countries  so  far  as  the  same  may  be  fairly  presumed  to  be  within 
the  general  knowledge  of  persons  of  ordinary  Intelligence  living  in 
Illinois. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  county;  the 
Hon.  Richard  S.  Farrand,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  April  25,  1912. 

Bbooks  &  Bbooks,  for  appellant. 
Woosteb  &  Edwabds,  f or  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Martin  J.  Fitzgerald  appeals  from  a  judgment  of 
the  Circuit  Court  of  Lee  county  against  himself  and 
Granville  Miller  as  endorsers  of  a  check  dated  at 
Plainview,  Texas,  November  3,  1909,  and  drawn  on 
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the  First  National  Bank  of  Plainview,  Texas,  by  Har- 
rison Miller,  to  the  order  of  Granville  Miller.  The 
pleadings  are  not  abstracted  and  we  therefore  assume 
that  they  are  sufficient  to  support  the  judgment.  The 
record  shows  that  Miller  was  defaulted  and  that  ap- 
pellant pleaded  non  assumpsit  and  a  verified  plea 
denying  that  he  made  and  delivered  the  writing  de- 
clared upon.  Appellant  testified  that  he  did  not  en- 
dorse the  note  and  was  not  in  the  bank  when  it  was 
endorsed  and  cashed.  There  is  a  clear  preponderance 
of  the  proof  that  on  November  6,  1909,  appellant  and 
Granville  Miller  came  into  the  Sublette  Exchange 
Bank  together;  that  Miller  endorsed  the  check  and 
presented  it  to  the  clerk  in  charge,  who  said  he  did 
not  know  him;  that  Miller  said  appellant  would  iden- 
tify him;  that  the  clerk  asked  appellant  if  he  would 
endorse  the  check;  that  he  said  he  would  and  took  it 
and  wrote  upon  the  back  thereof  and  handed  the  check 
back  to  the  clerk  and  the  clerk  handed  to  appellant 
the  amount  of  the  check  and  the  parties  went  away, 
and,  so  far  as  the  clerk  knew,  appellant  took  the  money 
away  with  him.  On  this  subject  the  verdict  against 
appellant  was  justified  by  the  proof. 

It  is  contended  that  appellant  is  released  because 
the  check  was  not  forwarded  to  Plainview,  Texas,  by 
the  most  direct  route  nor  with  sufficient  promptness. 
The  check  was  cashed  in  the  afternoon  of  Saturday, 
November  6th,  at  Sublette,  in  Lee  county,  nearly  due 
west  of  Chicago.  Appellee  sent  it  to  the  Corn  Ex- 
change Bank  of  Chicago  that  afternoon  or  evening, 
where  it  was  received  on  Monday,  November  8th,  and 
on  the  same  day  it  was  sent  by  that  bank  to  the  Fort 
"Worth  National  Bank  of  Fort  Worth,  Texas.  It  was 
received  there  on  November  10th,  and  sent  to  the 
First  •  National  Bank  of  Plainview,  Texas,  where  it 
was  protested  on  November  13. 

In  Travers  v.  T.  M.  Sinclair  &  Co.,  122  HI.  App. 
203,  we  said:    "As  to  what  is  a  reasonable  time  for 
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presentment  of  an  indorsed  check  and  notice  of  dis- 
honor in  order  to  hold  the  endorser,  depends  to  some 
extent  upon  circumstances  and  the  conditions  existing. 
If  a  check  is  received  in  the  same  town  as  the  bank  on 
which  it  is  drawn  is  located,  the  law  is  that  it  must 
be  presented  either  on  the  same  day,  or  not  later 
than  the  next.  If  the  check  is  received  in  one  place, 
drawn  on  a  bank  at  some  other  place,  then  it  must  be 
forwarded,  not  later  than  the  day  after  it  is  received, 
for  presentment  to  the  bank  on  which  it  is  drawn,  and 
this  appears  to  mean  that  it  must  be  forwarded  di- 
rectly. Forwarded  by  a  circuitous  route  may,  as  a 
general  rule,  be  said  to  constitute  negligence." 

We  followed  this  rule  in  First  National  Bank  of 
Chadwick  v.  Mackey,  157  111.  App.  408.  Appellant 
relies  upon  these  cases.  A  comparison  of  the  facts 
there  with  those  in  this  case  will  show  that  they  are 
entirely  unlike.  By  requiring  that  the  check  be  for- 
warded directly  to  the  bank  upon  which  it  is  drawn,  the 
rule  above  stated  does  not  mean  that  it  should  be  sent 
in  a  direct  line  as  a  bird  might  fly,  but  by  the  usual 
commercial  route,  and  the  proof  here  shows  that  this 
was  sent  by  the  customary  route.  We  cannot  say  that 
it  was  improper  to  send  it  to  Chicago.  A  small  bank, 
as  this  was,  would  not  be  likely  to  have  a  correspond- 
ent at  Fort  Worth.  No  proof  need  be  introduced  of 
any  fact  of  which  the  court  will  take  judicial  notice, 
and  the  court  will  take  judicial  notice  of  the  geograph- 
ical features  of  this  and  other  states  and  countries, 
so  far  as  the  same  may  be  fairly  presumed  to  be 
within  the  general  knowledge  of  persons  of  ordinary 
intelligence  living  here.  Keynolds*  Stephen's  Digest 
of  the  Law  of  Evidence,  Arts.  58  and  59.  The  court 
therefore  takes  judicial  notice  that  Plainview  is  in  the 
Panhandle  of  Texas,  and  that  Forth  Worth  is  the 
nearest  large  city  and  is  on  a  railroad  line  having 
direct  connection  with  Chicago,  and  that,  according 
to  recent  maps  before  the  court,  there  is  no  railroad 
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connection  to  Plainview,  and  that  Plainview  is  a  long 
distance  from  Fort  Worth.  There  certainly  was  no 
delay  between  Sublette  and  Fort  Worth,  and  we  are 
of  opinion  that  there  appears  to  have  been  no  un- 
reasonable delay  between  Fort  Worth  and  Plainview, 
and  that,  if  the  court  had  given  the  second  instruction 
which  appellant  requested  and  the  court  refused  and 
the  jury  had  thereunder  found  for  appellant,  the  ver- 
dict could  not  have  been  sustained. 

The  demand  for  payment,  refusal,  protest  and  notice 
of  protest  was  proved  only  by  the  certificate  of  pro- 
test by  a  notary  public  of  Hale  county,  Texas,  under 
his  notarial  seal.  It  is  argued  by  appellant  that  that 
proof  was  incompetent.  Prior  to  the  Negotiable  In- 
struments Law  of  1907  there  seems  to  have  been  a 
distinction  in  Illinois  between  a  check  and  a  bill  of 
exchange.  The  instrument  here  sued  upon  is  gov- 
erned by  the  latter  Act.  Section  184  thereof,  omitting 
one  word,  evidently  inserted  by  mistake,  is  as  fol- 
lows: 

"A  check  is  a  bill  of  exchange  drawn  on  a  bank 
payable  on  demand.  Except  as  herein  otherwise  pro- 
vided, the  provisions  of  this  act  applicable  to  a  bill 
of  exchange  payable  on  demand  apply  to  a  check/ ' 

Section  128  of  said  Act  is  in  part  as  follows : 

"  An  inland  bill  of  exchange  is  a  bill  which  is,  or  on 
its  face  purports  to  be,  both  drawn  and  payable  within 
this  State.    Any  other  bill  is  a  foreign  bill. '  * 

This  is  in  accordance  with  the  Law  Merchant. 
Buckner  v.  Finley,  2  Pet.  586.  Therefore,  under  the 
statute  now  in  force  and  in  force  when  this  check 
was  drawn  in  Texas,  payable  in  Texas  and  was  en- 
dorsed in  Illinois,  this  is  a  foreign  bill  of  exchange. 
Under  section  88  of  said  Act  notice  of  dishonor  must 
be  given  to  the  endorser  to  charge  him.  Under  Article 
IV  of  said  Act  a  foreign  bill  of  exchange  must  be 
protested  for  non-payment,  and  the  protest  must  be 
annexed  to  the  bill  or  must  contain  a  copy  thereof, 
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and  must  be  under  the  hand  and  seal  of  the  notary 
making  it  and  must  contain  certain  facts  therein 
specified.  It  is  the  obvious  meaning  of  that  Article 
that  the  certificate  of  protest,  so  required  to  be  an- 
nexed to  the  bill  under  the  hand  and  seal  of  the  notary 
making  it,  is  intended  to  be  evidence  of  the  facts 
therein  required  to  be  stated.  Our  Negotiable  Instru- 
ments Law  is  intended  as  a  codification  of  the  Law 
Merchant.  By  the  Law  Merchant  the  certificate  of 
protest  of  a  foreign  bill  of  exchange  was  competent 
evidence,  and,  in  many  jurisdictions,  if  the  certificate 
was  in  existence  and  obtainable,  it  was  the  only  evi- 
dence of  the  dishonor  of  the  bill.  Bigelow  on  Bills, 
Notes  and  Cheques,  2nd  Ed.  130;  Administrator  of 
Townsend  v.  Lorain  Bank,  2  Ohio  St.  345 ;  Ocean  Na- 
tional Bank  v.  Williams,  102  Mass.  141.  This  is  the 
rule  in  Maine  under  a  statute.  Warren  v.  Warren, 
16  Me.  259;  Lewiston  Falls  Bank  v.  Leonard,  43  Me. 
144.  Appellant  relies  upon  Vaughan  v.  Potter,  131 
111.  App.  334.  That  case  was  on  a  promissory  note 
payable  in  Missouri,  and  was  decided  before  our  Ne- 
gotiable Instruments  Law  was  enacted.  It  was  there 
held  that  promissory  notes  and  inland  bills  of  exchange 
cannot  be  protested  under  the  Law  Merchant,  but  the 
principle  governing  the  case  before  us  is  there  ex- 
pressly distinguished  in  the  following  language:  "A 
foreign  bill  of  exchange  must  on  dishonor  be  pro- 
tested to  hold  the  indorsers,  and  the  states  of  the 
American  Union  are  foreign  to  each  other  for  the  pur- 
poses of  this  law.  The  notarial  certificate  of  protest 
by  a  foreign  notary  is,  in  the  case  of  such  instruments, 
not  only  evidence  of  the  presentment,  dishonor  and 
notification  of  indorsers,  but  frequently  the  only  evi- 
dence allowable  by  the  law  merchant. ' ' 

We  are  therefore  of  opinion  that  protest,  non- 
payment and  notice  were  properly  proved  by  the 
notary's  certificate  of  protest  under  his  hand  and 
official  seal. 
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That  which  appellant  wrote  on  the  back  of  this  check 
proved  to  be  illegible.  The  notary  sent  a  notice  to 
the  name  by  which  he  interpreted  that  writing,  but 
it  was  not  the  name  of  appellant  and  did  not  reach 
appellant.  The  marks  upon  the  back  of  the  note 
made  by  appellant  have  been  presented  to  the  court 
by  a  fac-simile  as  near  as  the  clerk  could  make  it,  and 
it  cannot  be  read.  Appellee,  under  the  proofs,  had  a 
right  to  rely  upon  it  as  the  signature  of  appellant 
but  we  are  of  opinion  that  under  section  158  of  the 
statute  aforesaid  notice  to  appellant  was  excused  by 
the  fact  that  his  endorsement  on  the  back  of  the  check 
was  illegible. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Frances  Sehnert,  Appellant,  v.  Schipper  &  Block,  In- 
corporated, Appellee. 

Gen.  No.  5570. 

1.  Appeals  and  errors — when  judgment  appealed  from  not 
deemed  to  have  been  entered  at  the  instance  of  the  party  appealing. 
If  the  court  fails  to  enter  a  judgment  as  it  was  the  duty  of  the 
court  to  do,  a  party  directing  the  court's  attention  to  such  omission 
In  order  that  an  appealable  order  may  be  obtained  is  not  deterred 
from  reviewing  the  judgment  entered. 

2.  Pleading — how  instruments  relied  upon  must  be  set  forth. 
An  instrument  relied  upon  in  a  common  law  pleading  must  be  set 
out  therein,  either  according  to  its  legal  effect  or  In  haec  verba. 
Common  law  pleading  cannot  be  done  by  exhibits.  If,  however,  an 
instrument  is  set  forth  by  way  of  an  exhibit  the  point  should  be 
raised  by  special  demurrer. 

3.  Pleading — how  question  of  abandonment  of  cause  of  action 
stated  in  original  declaration  determined.  The  question  whether 
the  cause  of  action  stated  in  one  declaration  has  been  abandoned 
by  filing  an  amended  declaration  must  depend  upon  a  comparison 
of  the  amended  declaration  with  the  original. 
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4.  Statute  of  Limitations — what  non-suit  within  meaning  of 
section  25.  If,  when  a  cause  Is  regularly  called  upon  the  docket, 
and  the  plaintiff  not  appearing,  the  court  dismisses  his  action,  an 
Involuntary  non-suit,  within  the  meaning  of  section  25  of  the 
Statute  of  Limitations,  is  deemed  to  have  been  suffered. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  N.  E.  Wobthington,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term.  1911.  Reversed 
and  remanded  with  directions.    Opinion  filed  April  25,  1912. 

Mansfield,  Cowan  &  Boxjlwaeb,  for  appellant 
Stevens,  Milleb  &  Elliott,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Each  count  of  every  declaration  filed  by  appellant 
in  the  matter  here  involved  shows  that  appellee  car- 
ried on  a  department  store  in  a  building  coming  to 
the  line  of  Adams  street  in  the  city  of  Peoria;  that 
in  front  of  the  store  and  extending  between  three 
and  four  feet  into  the  street  was  a  vestibule  or  lobby 
some  20  feet  long;  that  the  ingress  and  egress  to  and 
from  the  store  was  through  two  doors,  one  at  each 
end  of  said  vestibule;  that  said  vestibule  doors  were 
of  wood  and  glass  and  swung  each  way  on  hinges; 
and  that,  as  appellee  was  coming  out  of  the  store  and 
was  about  to  pass  out  through  one  of  those  vestibule 
doors,  it  swung  against  her  and  knocked  her  down 
and  seriously  injured  her.  The  injury  was  inflicted 
on  December  31,  1906.  She  began  this  suit  on  April 
29,  1910,  to  recover  damages  for  said  injuries,  and 
on  said  day  filed  a  declaration  consisting  of  seven 
counts.  Appellee  demurred  thereto  and  the  demurrer 
was  sustained.  On  May  23,  1910,  appellant  filed  an 
amended  declaration,  consisting  of  seven  counts.  Ap- 
pellant filed  thereto  a  general  and  special  demurrer. 
This  demurrer  was  sustained  as  to  the  first,  fourth 
and  fifth  counts  and  appellant  elected  to  abide  by 
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said  counts.  The  demurrer  was  overruled  as  to  the 
second,  third,  sixth  and  seventh  counts  and  appellee 
filed  thereto  a  plea  of  not  guilty  and  a  plea  that  the 
causes  of  action  set  out  in  said  second,  third,  sixth 
and  seventh  counts  did  not  accrue  to  the  plaintiff 
within  two  years  before  the  commencement  of  the  suit. 
To  the  latter  plea  appellant  filed  an  amended  replica- 
tion, hereinafter  called  the  replication,  attempting  to 
set  up  a  former  suit  for  the  same  cause  of  action  and 
an  involuntary  non-suit  therein  and  the  commence- 
ment of  this  suit  within  one  year  thereafter.  Appellee 
filed  a  general  and  special  demurrer  to  said  replica- 
tion and  said  demurrer  was  sustained  and  appellant 
prayed  and  was  granted  an  appeal  therefrom  at  the 
March  term  of  court,  1911.  Thereafter  appellant  dis- 
covered that  no  judgment  had  been  entered,  and 
therefore  there  was  nothing  from  which  to  appeal 
(Seghetti  v.  Berry  Coal  Co.,  164  111.  App.  488),  and  at 
the  September  term,  1911,  she  asked  the  court  to  ren- 
der judgment,  and  the  court  thereupon  rendered  judg- 
ment on  the  demurrer  in  favor  of  appellee  against 
appellant,  and  from  that  judgment .  this  appeal  is 
prosecuted.  Appellant  contends  that  the  court  erred 
in  sustaining  the  demurrer  to  the  replication  and 
in  sustaining  the  demurrer  to  the  first,  fourth  and 
fifth  counts  of  the  amended  declaration.  Appellee 
contends  that  appellant  procured  the  judgment  in  the 
court  below  and  therefore  cannot  complain;  that  the 
dismissal  of  the  former  suit  set  up  in  the  replication 
was  not  an  involuntary  non-suit  and  does  not  avoid 
the  Statute  of  Limitations;  that  the  causes  of  action 
set  up  in  the  original  declaration,  filed  in  the  original 
suit,  were  abandoned  by  filing  an  amended  declaration 
in  said  suit  after  a  demurrer  to  the  original  declara- 
tion had  been  sustained ;  and  that  the  causes  of  action 
stated  in  the  amended  declaration  in  this  suit  are 
new  causes,  not  stated  in  the  amended  declaration  in 
the  original  suit. 
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When  the  court  sustained  the  demurrer  to  the  repli- 
cation and  appellant  did  not  desire  to  amend,  it  was 
the  duty  of  the  court  to  enter  a  judgment,  and  when, 
at  the  next  term  of  court,  it  was  discovered  that  no 
judgment  had  been  entered,  it  was  proper  for  appel- 
lant to  ask  to  have  a  judgment  rendered,  so  that  she 
might  appeal.  She  did  not  ask  that  the  judgment 
should  be  against  her,  but  only  that  a  judgment  should 
be  entered.  She  did  not  lose  her  right  to  appeal 
therefrom. 

The  replication  shows  that  the  injury  was  on  De- 
cember 31,  1906;  that  the  original  suit,  known  in  this 
record  as  No.  881,  was  begun  on  August  30,  1907, 
and  on  that  day  a  declaration  was  filed  therein,  a 
copy  of  which  declaration  was  marked  "Exhibit  A," 
and  attached  to  and  made  a  part  of  the  replication; 
that  a  demurrer  thereto  was  sustained  and  leave  was 
given  to  file  an  amended  declaration;  that  on  May  12, 
1908,  and  within  two  years  after  the  injury,  appellant 
filed  an  amended  declaration,  a  copy  of  which  dec- 
laration was  marked  "Exhibit  B"  and  attached  to 
the  replication  as  a  part  thereof;  that,  at  the  March 
term,  1909,  a  general  order  was  entered  in  said  court 
that  all  cases  up  to  No.  1082  not  placed  for  trial  and 
issue  joined,  would  be  dismissed  for  want  of  prosecu- 
tion at  the  first  call  of  the  May  term,  1909;  that,  on 
May  13,  1909,  an  order  was  entered  in  various  cases, 
including  No.  881,  wherein  it  was  found  that  the  cause 
had  been  reached  on  the  peremptory  call  of  the  docket 
and  no  one  appearing  to  prosecute  the  same,  and  it 
was  ordered  that  the  same  be  dismissed  for  want  of 
prosecution.  The  replication  alleged  that  thereafter 
at  said  term  appellant  moved  to  vacate  said  judgment 
and  said  motion  was  overruled,  and  that  at  a  later 
term,  it  appearing  that  the  clerk  in  writing  up  the 
proceedings,  had  omitted  the  word  " incorporated' ' 
from  the  name  of  the  defendant  in  the  title  of  the 
cause,  appellant  procured  an  order  for  the  correction 
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of  said  records  by  inserting  that  word  in  the  title  of 
the  case.  An  instrument  relied  upon  in  a  common 
law  pleading  must  be  set  out  therein,  either  according 
to  its  legal  effect  or  in  haec  verba.  Common  law 
pleading  cannot  be  done  by  exhibits.  Hart  v.  Tolman, 
1  Gilm.  1;  Thompson  v.  Kimball,  55  111.  App.  249; 
Chicago  Portrait  Co.  v.  Chicago  Crayon  Co.,  118  111. 
App.  98.  We  are  of  opinion,  however,  that  this  objec- 
tion must  be  raised  by  special  demurrer,  and  this  was 
not  one  of  the  grounds  specified  in  the  special  demur- 
rer to  the  replication.  We  refer  to  this  to  warn 
attorneys  of  the  practice,  but  in  the  absence  of  an 
assignment  of  this  as  one  of  the  special  causes  of 
demurrer,  we  shall  treat  exhibits  "A"  and  "B"  as  if 
properly  set  out  in  the  amended  replication. 

Paragraph  25  of  Chapter  83  of  the  Eevised  Statutes 
concerning  Limitations  provides  that  in  any  of  the 
actions  specified  in  that  Act,  if  the  plaintiff  be  non- 
suited, he  may  commence  a  new  action  within  one 
year  after  such  judgment.  This  means  a  non-suit  as 
at  common  law,  or  an  involuntary  non-suit.  Boyce 
v.  Snow,  187  111.  181.  In  Spring  Valley  Coal  Co.  v. 
Patting,  210  111.  342,  a  second  suit  for  a  personal  injury, 
the  Statute  of  Limitations  was  pleaded  and  the  replica- 
tion showed  a  prior  suit  begun  before  the  Statute  had 
run,  and  that  it  was  dismissed  for  want  of  prosecution, 
and  that  the  second  suit  was  begun  a  few  days  later; 
and  the  judgment  dismissing  the  former  suit  for  want 
of  prosecution  was  treated  as  an  involuntary  non-suit. 
Boyce  v.  Snow,  supra,  is  to  the  same  effect,  and  one 
of  the  examples  of  an  involuntary  non-suit  there  given 
is  "when  the  plaintiff  on  being  called  when  his  case 
is  before  the  court  for  trial,  neglects  to  appear.' '  So, 
in  Delano  v.  Bennett,  61  HI.  83,  the  court  said : 

"If,  when  a  cause  is  regularly  called  upon  the 
docket,  the  plaintiff  do  not  appear,  the  court  should 
dismiss  the  suit  for  want  of  prosecution,  and  render 
judgment  as  in  case  of  non-suit."  This  therefore  was 
an  involuntary  non-suit. 
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Appellee's  counsel  contends  that  when  a  demurrer 
has  been  sustained  to  a  declaration  and  the  plaintiff 
files  an  amended  declaration,  he  thereby  abandons  the 
cause  of  action  stated  in  his  original  declaration  and 
it  is  out  of  the  case  for  every  purpose,  and  he  cites 
to  support  that  position,  besides  many  other  author- 
ities, George  B.  Swift  &  Co.  v.  Gaylord,  126  HI.  App. 
281.  This  is  a  misapprehension.  We  there  said  that 
the  original  declaration  "still  remained  in  the  record 
as  a  test  to  determine  whether  future  declarations 
were  merely  enlarged  statements  of  the  same  cause 
of  action  set  forth  in  the  original  declaration  or  were 
based  upon  other  causes  of  action,  but  it  was  no  longer 
in  the  case  for  the  purpose  of  framing  or  trying  issues 
thereon.' '  We  are  of  opinion  that  the  other  cases 
relied  upon  by  appellee  are  consistent  with  that  view. 
An  amended  declaration  may  be  or  may  not  be  the 
statement  of  a  new  cause  of  action.  In  one  of  the 
cases  cited  the  original  declaration  was  based  upon 
common  law  negligence,  while  the  amended  declara- 
tion was  based  upon  the  wilful  violation  of  the  Mining 
Act.  Manifestly,  that  amended  declaration  abandoned 
the  common  law  liability.  But  it  often  happens  that 
the  purpose  of  the  amended  declaration  is  to  state 
more  perfectly  the  cause  of  action  which  has  been 
imperfectly  stated  in  the  original  declaration,  but 
which  nevertheless  is  stated  and  relied  upon,  though 
imperfectly,  in  such  original  declaration,  or  a  count 
of  the  original  declaration  may  have  perfectly  stated 
two  causes  of  action  and  a  demurrer  may  have  been 
sustained  thereto  because  it  was  double;  and  the 
amended  declaration  may  have  been  for  the  purpose 
of  stating  each  of  those  causes  of  action  in  a  separate 
count,  and  thereby  avoiding  the  duplicity.  The  ques- 
tion whether  the  cause  of  action  stated  in  one  declara- 
tion has  been  abandoned  by  filing  an  amended  declara- 
tion must  depend  upon  a  comparison  of  the  amended 
declaration  with  the  original. 
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The  declarations  are  very  long  and  the  charges  of 
negligence  must  be  stated  here  briefly.  The  location 
of  the  store  and  the  street  and  the  vestibule  and  the 
swinging  doors  and  the  manner  in  which  appellant 
was  struck  and  the  nature  of  her  injuries  and  that 
she  was  in  the  exercise  of  due  care  are  contained  in 
each  count  and  are  not  materially  variant.  Some 
counts  charged  that  appellee  set  the  door  in  motion, 
and  others  that  appellee  set  it  in  motion  by  a  person 
passing  out  just  ahead  of  appellant.  The  first  count 
of  the  original  declaration  charged  that  appellee  un- 
lawfully and  improperly  erected  and  maintained  said 
lobby  on  a  public  highway,  and  that,  in  passing  out 
of  said  lobby,  appellant  was  struck  a  violent  blow  by 
a  swinging  door,  a  part  of  said  lobby,  then  and  there 
violently  set  in  motion.  The  second  count  of  said 
original  declaration  charged  that  appellee  improperly 
erected  and  maintained  a  lobby  on  said  public  high- 
way, and  that  said  doors  were  constructed  of  heavy 
oak  timber  and  plate  glass  and  were  of  great  and 
excessive  weight,  and  that  it  was  the  duty  of  appellee 
to  maintain  them  with  proper  safety  appliances  to 
make  the  same  reasonably  safe  for  persons  passing 
in  and  out  of  said  lobby,  and  that  appellee  negligently 
attached  to  each  of  said  doors  a  strong  and  powerful 
spring,  which  caused  said  doors  when  opened  rapidly 
to  swing  violently  back  and  forth,  and  that,  as  ap- 
pellant was  passing  out,  one  of  said  doors  was  vio- 
lently set  in  motion  and  this  caused  the  other  door 
to  violently  open,  and  it  struck  and  threw  down  ap- 
pellant. The  first  count  of  the  amended  declaration 
in  the  original  suit  charged  that  appellee  unlawfully 
erected  and  maintained  said  lobby  on  the  public  high- 
way, and  described  said  swinging  doors  and  their 
material  and  great  weight,  and  the  duty  of  appellee 
to  so  construct  and  maintain  them  as  to  make  the  use 
of  the  same  reasonably  safe  for  persons  passing  in 
and  tout,  and  that  appellee  negligently  attached  to  each 
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of  said  doors  an  unreasonably  strong  and  powerful 
spring,  which  caused  said  doors  when  open  to  swing 
back  and  forth  with  unreasonable  violence  and  ra- 
pidity; and  that  appellant  was  there  on  the  invitation 
of  appellee  and  was  passing  out  when  one  of  said 
doors  was  then  and  there  opened  by  appellee  and 
violently  set  in  motion  by  reason  of  said  unreasonably 
strong  spring,  so  wrongfully  and  negligently  attached 
thereto,  and  she  was  thereby  struck  and  hurt.  The 
second  count  of  the  amended  declaration  in  the  orig- 
inal suit  charged  that  appellee  unlawfully  and  im- 
properly erected  and  maintained  said  lobby  on  said 
public  highway  and  it  described  said  swinging  doors 
and  their  great  weight  and  charged  the  duty  of  appel- 
lee to  so  construct  and  maintain  them  as  to  make 
their  use  reasonably  safe  for  persons  passing  in  and 
out  of  the  lobby;  but  that  appellee  negligently  and 
wrongfully  attached  to  each  of  said  doors  an  unrea- 
sonably powerful  spring,  which  caused  said  doors 
when  opened  to  swing  back  and  forth  with  unreason- 
able violence  and  rapidity;  that  appellant  was  there 
on  the  invitation  of  appellee  and  as  she  was  passing 
out  one  of  said  doors  was  opened  by  appellee  through 
a  person  who  immediately  preceded  appellant  in 
passing  out,  and  said  door  so  opened  and  violently 
set  in  motion  by  said  unreasonably  powerful  spring, 
so  unreasonably  and  negligently  attached  to  said  door, 
caused  the  other  door  to  negligently  and  violently 
open  without  warning  and  struck  appellant  a  violent 
blow.  All  the  foregoing  counts  were  filed  less  than 
two  years  after  the  injury.  Coming  now  to  the  pres- 
ent suit,  it  is  sufficient  to  say  of  the  original  declara- 
tion therein,  and  of  the  counts  of  the  amended  declara- 
tion therein  to  which  a  demurrer  was  sustained,  that 
they  were  similar  in  substance.  The  second  count  of 
the  amended  declaration  in  the  present  case  charged 
that  appellee  wrongfully  and  unlawfully  placed  in 
Adams  street  and  for  an  unreasonable  time  maintained 
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for  its  own  private  gain  in  said  street  said  lobby  with 
heavy  doors  of  glass  and  wood  and  with  strong 
springs,  allowing  said  doors  to  swing  back  and  forth, 
and  in  consequence  of  said  wrongful  and  unlawful 
conduct  of  appellee,  appellant  was  struck  with  great 
force  by  one  of  said  doors,  opened  by  another  person, 
and  was  knocked  down.  The  third  count  thereof 
charged  that  appellee  unlawfully  and  improperly 
erected  and  maintained  said  lobby  on  said  public  high- 
way, and  as  appellant  was  passing  out  therefrom  she 
was  struck  by  a  swinging  door,  a  part  of  said  lobby, 
so  unlawfully  erected  and  maintained  upon  said  public 
highway.  The  sixth  count  thereof  charged  that  ap- 
pellee negligently  erected  and  maintained  for  its  own 
private  gain  on  a  public  highway  said  lobby  and  • 
swinging  doors  at  the  ends  thereof  as  a  means  of 
ingress  and  egress  for  its  customers,  with  doors  of 
timber  and  glass  of  great  weight,  and  that  it  was  the 
duty  of  appellee  to  construct  and  maintain  such  doors 
in  such  a  manner  as  to  make  the  use  of  the  same 
reasonably  safe  for  persons  passing  in  and  out,  yet 
appellee  negligently  made  and  hung  said  doors  with 
unreasonably  strong  and  powerful  springs  which 
caused  said  doors,  when  opened,  to  swing  back  and 
forth  with  unreasonable  violence  and  rapidity,  and 
that,  in  consequence  of  such  negligence,  plaintiff  was 
struck  by  one  of  said  doors  when  opened  and  violently 
set  in  motion.  The  seventh  count  was  substantially 
to  the  same  effect. 

It  seems  to  us  that  this  brief  statement  of  the  con- 
tents of  these  several  declarations  is  sufficient  to  show 
that  no  new  cause  of  action  has  been  introduced  into 
the  case  since  the  original  declaration  was  filed.  Some 
counts  describe  the  store  and  its  location  and  the 
width  and  length  of  the  vestibule  and  the  materials 
of  which  it  and  the  doors  were  made  more  fullv  than 
others,  but  they  describe  the  same  store,  the  same 
street,  the  same  vestibule,  and  the  same  heavy  doors 
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and  the  same  strong  springs,  and  the  same  swinging 
of  the  doors,  and  the  same  blow  to  appellant.  In 
each  declaration  is  a  count  charging  that  the  vestibule 
and  doors  were  unlawfully  in  the  street,  and  a  count 
charging,  perhaps  imperfectly  in  some  cases,  that  the 
weight  of  the  doors  and  the  strength  of  the  springs 
and  the  swinging  of  the  doors  were  dangerous.  We 
are  of  opinion  that  the  replication  was  a  complete 
answer  to  the  plea  of  the  Statute  of  Limations.  Upon 
an  examination  of  the  first,  fourth  and  fifth  counts 
of  the  amended  declaration,  we  see  no  reason  why 
they  also  do  not  state  a  cause*  of  action,  and  we  are 
of  opinion  that  the  court  also  erred  in  sustaining  the 
demurrer  to  said  counts. 

The  judgment  is  therefore  reversed  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  over- 
rule the  demurrer  to  the  amended  replication  to  the 
plea  of  the  Statute  of  Limitations,  and  also  to  over- 
rule the  demurrer  to  the  first,  fourth  and  fifth  counts 
of  the  amended  declaration. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Appellee,  v. 
Patrick  Yenard,  Appellant. 

Gen.  No.  5587. 

1.  Bastabdy — when  jurisdictional  discrepancy  cannot  be  availed 
of.  By  giving  a  recognizance  and  going  to  trial  without  question- 
ing the  jurisdiction  of  the  court,  jurisdictional  discrepancies  are 
waived. 

2.  Evidence — when  contents  of  subpoena  cannot  be  shown.  The 
contents  of  a  subpoena  and  the  date  when  it  was  returnable  can- 
not be  proved  orally  when  the  witness  has  the  subpoena  in  his 
possession  but  does  not  produce  it. 

3.  Evidence — when  offer  of  proof  insufficient.  An  objection  to 
an  offer  of  proof  is  properly  sustained  If  part  of  such  offer  is  in- 
competent 
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4.  Instructions — when  error  cannot  oe  complained  of.  A  party 
cannot  complain  of  an  error  which  he  has  caused  the  court  to  com- 
mit 

Bastardy.  Appeal  from  the  County  Court  of  DuPage  county;  the 
Hon.  Chasles  D.  Clark,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  April  25,  1912. 

Cabnahan,  Elsdon  &  Slussbr,  for  appellant. 

Charles  W.  Hadley,  for  appellee ;  John  W.  Leedle, 
of  counsel. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  County  Court  of  Du  Page  county  adjudged  that 
Patrick  Venard  is  the  father  of  the  bastard  child  of 
Victoria  Bedora.  He  appeals  and  contends  that  be- 
cause of  the  absence  from  the  record  of  a  written  com- 
plaint and  of  a  warrant  and  return  the  County  Court 
had  no  jurisdiction ;  that  the  court  erred  in  refusing  to 
admit  certain  proof  offered  by  appellant ;  that  the  evi- 
dence of  intercourse  with  Victoria  Bedora  by  other 
men  than  appellant  within  the  period  when  the  child 
could  have  been  conceived  is  such  that  appellant  can- 
not be  convicted  of  being  the  father ;  and  that  the  ver- 
dict is  against  the  clear  preponderance  of  the  evidence. 

The  record  filed  by  appellant  shows  a  transcript  of 
a  justice  which  recites  a  complaint  by  the  mother  of 
Victoria,  a  warrant  issued  for  appellant,  that  he  was 
brought  into  court  thereunder,  his  release  on  bond,  a 
continuance  by  agreement,  and  a  change  of  venue  to 
another  justice.  The  transcript  of  the  next  justice,  in 
stating  the  prior  proceedings  before  the  first  justice, 
recites  a  complaint  by  the  girl  herself  at  a  date  which 
is  evidently  a  mistake  and  then  recites  a  hearing  be- 
fore such  second  justice,  and  an  order  binding  appel- 
lant over  to  the  County  Court  and  a  recognizance  by  ap- 
pellant which  recites  a  charge  of  bastardy  against  him 
by  Victoria  Bedora  and  that  he  was  required  to  give 
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bond  for  his  appearance  before  the  County  Court  to 
answer  the  charge.  Appellee,  by  leave  of  court,  has 
filed  an  additional  record  containing  the  written  com- 
plaint and  the  warrant  and  return  and  sh  owing  that 
they  were  omitted  from  the  original  record  by  mis- 
take. No  lack  of  jurisdiction  appears  from  the  entire 
record.  There  are  discrepancies  in  dates  in  the  two 
transcripts  from  the  justices,  but  appellant  gave  the 
recognizance  required  and  went  to  trial  in  the  County 
Court  and  did  not  question  the  jurisdiction  in  that 
court,  when  those  discrepancies  might  have  been  ex- 
plained or  corrected.  His  bare  motion  in  arrest  with- 
out points  in  writing,  did  not  suggest  to  opposite  coun- 
sel or  to  the  court  that  an  attack  was  being  made  upon 
the  jurisdiction  of  the  court  because  of  technical  de- 
fects. It  is  too  late  to  question  that  jurisdiction  here 
on  those  grounds. 

Victoria  testified  that  her  last  menstruation  was  dur- 
ing the  first  days  of  October,  1909 ;  that  she  had  inter- 
course with  appellant  twice  some  time  later  in  that 
month;  and  that  the  child  was  born  July  20,  1910. 
The  attending  physician  testified  that  the  child  was 
fully  grown  and  developed  and  should  have  been  con- 
ceived about  the  middle  of  October,  1909.  Victoria 
was  corroborated  as  to  the  opportunity  for  intercourse 
between  herself  and  appellant  by  the  testimony  of  her 
sister.  Appellant  testified  that  he  had  never  had  in- 
tercourse with  Victoria,  but  he  admitted  that  he  had 
been  alone  with  her  during  that  month  on  at  least  two 
occasions.  Walter  Koers,  a  witness  for  appellant,  tes- 
tified that  he  had  intercourse  with  Victoria  about  the 
first  week  in  October,  1909.  On  cross-examination  he 
admitted  that  he  testified  before  the  justice  that  he 
had  intercourse  with  her,  either  the  last  week  in  Sep- 
tember or  the  first  week  in  October,  or  the  latter  part 
of  September  or  the  first  part  of  October.  When  his 
entire  examination  was  concluded  it  amounted  to  this 
that  he  had  intercourse  with  her  once  in  the  first  part 
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of  September  and  again  either  the  latter  part  of  Sep- 
tember or  the  first  part  of  October.  Victoria  denied 
that  she  had  intercourse  with  Koers  in  October.  If 
her  intercourse  with  Koers  was  all  in  September  and 
her  last  menstrual  period  was  in  October,  it  is  at  least 
very  unlikely  that  he  is  the  father  of  this  child,  espe- 
cially in  view  of  the  testimony  of  the  attending  phy- 
sician above  stated.  William  Hogan,  a  cousin  and  em- 
ploye of  appellant,  testified  that  he  had  intercourse 
with  Victoria  in  September  and  about  two  nights  after 
Halloween  in  November.  This  had  no  special  tendency 
to  show  that  he  might  be  the  father.  Victoria  testified 
that  she  had  never  had  intercourse  with  Hogan.  There 
was  a  house  in  the  neighborhood  where  the  parties 
lived,  owned  by  a  family  in  Chicago,  which  house  con- 
tained beds,  bedding,  a  stove  and  cooking  utensils,  and 
the  family  sometimes  came  out  and  occupied  this 
house.  Appellant  introduced  evidence  tending  to  show 
that  on  a  certain  night  early  in  October,  when  that 
family  was  occupying  the  house,  Victoria  and  her 
sister  were  there ;  that  the  next  day  the  women  of  the 
family  returned  to  Chicago  and  that  the  next  two 
nights  Victoria  and  her  sister  staid  there  with  two 
men  of  that  family,  during  the  month  of  October,  1909. 
Victoria  and  her  sister  testified  that  they  were  not 
there  at  all,  except  one  night  when  the  women  of  the 
family  were  present.  It  is  obvious  that  the  state  of 
the  evidence  on  these  subjects  is  such  that  we  cannot 
say  that  the  jury  and  the  trial  judge  should  have  found 
that  Victoria  had  intercourse  with  any  other  man  than 
appellant  during  the  period  within  which  this  child 
was  conceived.  Victoria  was  asked  who  was  the 
father  of  her  child,  but  an  objection  by  appellant  to 
the  question  was  sustained.  It  was  for  the  jury  to 
say  whether  they  believed  Victoria  or  appellant  on  the 
main  question.  The  opportunity  was  admitted.  Just 
prior  to  the  first  occasion  testified  to  by  Victoria,  there 
was  much  drinking  of  beer  by  appellant  and  his  young 

Vol.  GLXVIII  17. 
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men  associates,  and,  if  appellant  and  his- witnesses  are 
to  be  believed,  the  standard  of  morality  among  these 
young  people  is  very  low.  We  cannot  say  that  the 
verdict  should  have  been  the  other  way. 

Appellant  testified  that  in  February,  1910,  Victoria 
told  him  that  she  was  in  trouble,  that  she  was  in  the 
family  way  and  that  Joseph  Barron  was  the  father 
of  her  child.  Hawkyard,  who  had  boarded  with  ap- 
pellant, testified  that  he  heard  Victoria  tell  appellant 
that  she  was  in  the  family  way  and  that  the  father  of 
the  child  was  "Joe,"  but  that  he  did  not  hear  the  last 
name.  Victoria  testified  to  several  conversations  with 
appellant  about  her  condition,  but  denied  that  she 
named  Joseph  Barron.  Appellant  called  an  officer  and 
sought  to  show  by  him  service  of  a  subpoena  upon  Bar- 
ron to  appear  as  a  witness  on  the  first  day  of  the  trial. 
It  turned  out  that  the  officer  had  the  subpoena  at  his 
home,  and  the  court  held  that  the  contents  of  the  sub- 
poena and  the  date  when  it  was  returnable  could  not 
be  proved  orally  when  the  witness  had  the  subpoena 
in  his  possession.  We  hold  that  this  ruling  was  cor- 
rect. Appellant  did  not  cause  the  officer  to  bring  the 
subpoena,  »or  did  he  seek  to  have  an  attachment 
against  Barron  when  he  failed  to  appear  on  the  first 
day  of  the  trial. 

There  was  undisputed  proof  that  in  January  or  the  * 
fore  part  of  February,  1910,  appellant  and  Edward 
Bedora,  a  brother  of  Victoria,  went  to  a  female  nurse 
living  in  that  neighborhood  to  see  if  she  would  under- 
take to  relieve  Victoria  of  the  child,  and  that,  after 
taking  several  hours  to  consider,  the  nurse  told  them 
that  it  would  be  murder  at  that  late  period  and  that 
she  would  not  undertake  it.  The  evidence  of  Victoria 
and  of  Edward  was  that  thereafter  appellant  proposed 
that  Victoria  go  to  a  certain  doctor  in  Rockton,  about 
15  miles  from  Rockford,  who  had  relieved  women  of 
children  under  such  circumstances ;  that  appellant  said 
he  would  not  go  with  her  because  he  was  a  business 
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man  and  people  might  talk  about  it;  that  he  asked 
Edward  to  go  in  his  place  and  the  latter  refused,  but 
afterwards  consented ;  that  appellant  paid  Victoria  $29 
in  the  presence  of  Edward  to  meet  the  expenses  of  that 
trip ;  that  Edward  and  Victoria  did  go  to  Rockton  and 
to  the  vicinity  of  the  doctor's  office;  that  Edward  then 
told  Victoria  not  to  go  in,  and  that  it  would  be  a  peni- 
tentiary offense,  and  they  did  not  visit  the  doctor  but 
came  home,  and  appellant  told  her  to  keep  the  money 
and  she  did  keep  it  and  bought  a  baby  carriage  with  a 
part  of  it  after  the  child  was  born.  On  cross-examina- 
tion of  Edward  he  was  asked  about  a  conversation  at 
which  his  sister  was  not  present  but  appellant  and  Red- 
dick  were  present,  and  was  asked  if  he  did  not  then  say 
to  appellant  that  his  sister  was  in  trouble  and  he 
wanted  to  take  her  to  a  doctor  and  wanted  to  borrow 
money  for  that  purpose,  and  if  appellant  and  Reddick 
did  not  then  talk  it  over  and  if  Reddick  did  not  then 
loan  him  $15  and  if  appellant  did  not  then  loan  him 
$14  for  that  purpose,  and  each  pay  him  the  money 
then.  He  denied  such  a  conversation,  but  testified 
that  Reddick  had  at  some  other  time  told  him  that  he 
furnished  $15  of  the  $29  which  appellant  paid  to  Vic- 
toria. Appellant  testified  that  he  did  not  pay  $29  to 
Victoria.  Appellant  sought  to  testify  to  this  alleged 
conversation  between  Edward  and  appellant  and  Red- 
dick, and,  an  objection  being  sustained,  made  an  offer 
to  prove  that  certain  things  were  then  said  and  done. 
An  objection  to  the  offer  was  sustained.  The  same 
offer  and  the  same  ruling  were  made  when  Reddick 
was  testifying  for  appellant.  It  is  contended  that  this 
ruling  was  erroneous.  We  are  of  opinion  that  appel- 
lant had  a  right  to  prove  that  instead  of  his  paying 
Victoria  $29  in  the  presence  of  her  brother  he  loaned 
her  brother  $14  and  Reddick  loaned  him  $15  and  each 
paid  him  the  money  when  Victoria  was  not  present, 
and  that  they  did  this  on  the  application  of  Edward. 
But  as  to  each  witness  the  offer  was  a  single  offer  and 
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it  included  in  it  an  offer  to  prove  the  conversation 
which  then  took  place.  We  are  of  opinion  that  such 
conversations  when  Victoria  was  not  present  were  not 
admissible  in  behalf  of  appellant.  A  part  of  the  offer 
as  to  each  witness  being  incompetent,  the  court  prop- 
erly sustained  the  objection  to  the  offer.  Cressey  v. 
Kimmel,  78  111.  App.  27.  The  rule  is  thus  stated  in 
Jones  on  Evidence,  2nd  Ed.  sec.  894:  "When  the  of- 
fer of  testimony  includes  that  which  is  admissible  with 
that  which  is  not,  and  the  competent  and  incompetent 
are  blended  together,  it  is  not  the  duty  of  the  court  to 
separate  the  legal  from  the  illegal,  but  the  whole  may 
be  rejected  when  objection  is  made."  If  appellant 
wished  to  prove  the  facts  that  then  occurred  without 
the  conversation,  he  should  have  made  another  offer, 
and  we  must  presume  that  if  he  had  done  so,  that  evi- 
dence would  have  been  admitted. 

At  the  request  of  appellee  the  court  gave  instruction 
No.  3  as  follows : 

"Although  you  may  believe  from' the  evidence  that 
the  prosecuting  witness  had  sexual  intercourse  with 
another  person  about  or  near  the  time  her  bastard 
child  might  have  been  begotten,  still  such  fact  would 
not  warrant  the  jury  in  finding  the  defendant  not 
guilty,  if  you  believe  from  a  preponderance  of  all  the 
evidence  in  the  case  that  the  defendant  is  the  father 
of  such  bastard  child. 9  9 

Appellant  requested  the  court  to  give  instruction 
No.  17,  as  follows: 

"The  court  instructs  the  jury  that  if  you  find  from 
the  evidence  that  any  other  man  or  men  then  the  de- 
fendant had  sexual  intercourse  with  the  complaining 
witness  between  September  12,  1909,  and  November  2, 
1909,  then  you  must  find  the  defendant  not  guilty." 

The  court  modified  said  instruction  No.  17,  and  gave 
it  as  follows : 

"The  court  instructs  the  jury  that  if  you  find  from 
the  evidence  that  any  other  man  or  men  than  the  de- 
fendant had  sexual  intercourse  with  the  complaining 
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witness  between  September  12,  1909,  and  November  2, 
1909,  and  you  find  from  the  evidence  no  other  facts 
or  circumstances  to  determine  in  your  minds  who  is 
the  father  of  the  bastard  child,  then  you  must  find  the 
defendant  not  guilty/ ' 

Appellant  contends  that  the  court  erred  in  giving 
No.  3  and  in  refusing  No.  17  as  offered  and  in  giving 
No.  17  as  modified.  It  is  obvious  that  No.  17  as  offered 
was  incorrect.  It  fixed  September  12  and  November 
2  as  the  dates  within  which  sexual  intercourse  by  the 
complaining  witness  with  any  other  man  would  require 
a  verdict  that  defendant  was  not  guilty.  The  complain- 
ing witness  testified  that  her  last  menstrual  period 
before  the  birth  of  this  child  was  early  in  October. 
It  certainly  would  have  been  improper  for  the  court 
to  tell  the  jury,  as  a  matter  of  law,  that  the  fact  of 
sexual  intercourse  by  another  man  besides  the  defend- 
ant with  the  prosecuting  witness  nearly  a  month  prior 
to  her  last  menstrual  period  made  it  impossible  to 
know  who  was  the  father  of  her  child.  That  was  a 
question  of  fact  and  not  of  law.  Many  circumstances 
could  be  shown  which  would  tend  to  fix  the  paternity 
of  the  child,  notwithstanding  access  by  several  men 
during  the  period  when  the  child  might  have  been  con- 
ceived. This  error  was  carried  into  the  instruction  as 
given,  but  appellant,  having  requested  that  error,  can- 
not complain  of  it.  We  are  of  opinion  that  the  modi- 
fication of  No.  17  and  the  giving  of  No.  3  were  correct 
statements  of  the  law  and  were  properly  given,  unless 
it  can  be  said  that  there  was  no  evidence  from  which 
the  jury  could  determine  who  was  the  father  of  the 
child  in  case  they  believed  that  the  prosecuting  wit- 
ness had  intercourse,  not  only  with  appellant,  but  also 
with  some  other  man  during  the  time  when  the  child 
might  have  been  begotten.  We  are  of  opinion  that  the 
court  was  not  required  to  decide  that  there  was  no 
evidence  of  that  kind,  even  though  that  evidence  may 
have  been  slight.    There  was  evidence  that  very  soon 
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after  the  prosecuting  witness  found  herself  pregnant 
she  informed  appellant  and  sought  his  advice  and  that 
he  gave  advice  and  pecuniary  assistance.  These  and 
other  facts  in  proof  tend  to  show  that  they  both  then 
believed  defendant  the  father  of  the  unborn  child.  In- 
struction No.  3  is  approved  in  Hobson  v.  People,  72 
111.  App.  436 ;  Altschuler  v.  Algaza,  16  Neb.  631,  21  N. 
W.  401,  and  State  v.  Pratt,  40  Iowa  631.  It  is  said 
in  Altschuler  v.  Algaza,  supra:  "If  a  doubt  is  raised 
as  to  the  paternity  of  a  bastard  child  by  reason  of  the 
complainant's  connection  with  other  men  at  about  the 
time  it  was  begotten,  other  facts  may  be  shown  suf- 
ficient to  satisfy  the  jury  that  the  accused  is  the  father. 
*  *  #  rpj^  jury  are  j.Q  determine  from  all  the  evi- 
dence before  them  whether  or  not  the  accused  is  the 
father  of  the  child.' '  The  ruling  in  People  v.  Lam- 
berg,  160  HI.  App.  644,  relied  upon  by  appellant,  was 
based  upon  the  lack  of  evidence.  We  have  grave 
doubts  of  the  truth  of  the  testimony  of  the  witnesses, 
Koers  and  Hogan,  and  are  of  opinion  that  the  jury 
might  well  disbelieve  them. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Mary  L.  Bartley  et  al.,  Appellants,  y.  Pleasure  Drive- 
way and  Park  District  of  Peoria,  Appellee. 

Gen.  No.  5623. 

Chancery — when  discretion  of  officials  not  interfered  with. 
Equity  will  not  take  jurisdiction  to  direct  or  control  the  exercise 
of  discretionary  powers  to  be  exercised  by  municipal  authorities. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Peoria  county; 
the  Hon.  N.  E.  Wortiungtow,  Judge,  presiding.  Heard  in  this 
court  at  the  June  term,  1911.  Affirmed.  Opinion  filed  March  13, 
1912. 
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Chester  F.  Babnett  and  Joseph  L.  Bartley,  for  ap- 
pellant. 

W.  T.  Whiting,  for  appellee. 

Mr.  Presiding  Justice  DiBEUi  delivered  the  opinion 
of  the  court. 

Appellants,  Mary  L.  Bartley  and  Chester  F.  Bar- 
nett,-  filed  a  bill  in  equity  against  the  Pleasure  Drive- 
way and  Park  District  of  Peoria,  a  municipal  corpora- 
tion organized  under  the  act  of  June  19,  1893,  entitled 
"An  Act  to  provide  for  the  creation  of  Pleasure  Drive- 
way and  Park  Districts"  which  corporation  is  here- 
inafter called  the  District.  The  bill  alleged  that  on 
February  23,  1895,  Lydia  Bradley  conveyed  certain 
real  estate,  owned  by  her,  to  the  District  for  a  free 
public  park,  upon  condition  that  the  District  should 
keep  said  park  ornamented  and  that  the  District  should 
never  levy  any  special  assessment  on  the  contiguous 
property  for  sustaining  or  improving  said  park,  and 
that  a  breach  of  any  of  these  conditions  should  work  a 
forfeiture  of  said  lands ;  that  the  District  accepted  said 
grant  and  still  continues  to  maintain  said  lands  as  a 
public  park ;  that,  on  the  same  day,  Lydia  Bradley  con- 
veyed to  the  District  a  strip  of  land  100  feet  wide  for 
use  as  a  park  driveway  and  entrance  to  said  park,  sub- 
ject to  the  use  thereof  by  the  owners  of  adjoining  land 
for  access  to  lands  fronting  on  said  driveway,  with  a 
proviso  that  the  District  should  improve  and  use  said 
strip  for  a  park  driveway  only,  .and  that  the  District 
should  never  levy  special  assessments  upon  contiguous 
property  for  sustaining  or  improving  said  driveway, 
and  that  for  a  breach  of  any  of  these  conditions  the 
title  to  said  strip  should  revert  to  Lydia  Bradley;  that 
said  last  named  deed  was  made  at  the  express  request 
of  the  District,  and  the  District  accepted  it  and  im- 
proved said  strip  and,  upon  a  subsequent  platting  of 
adjacent  lands,  said  strip  was  named  "Columbia  Ter- 
race"; that  Mrs.  Bradley  conveyed  other  adjacent 
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lands  to  the  Bradley  Polytechnic  Institute;  that,  on 
November  20,  1902,  there  was  filed  a  plat  of  a  subdi- 
vision of  certain  lands  on  each  side  of  Columbia  Ter- 
race and  including  Columbia  Terrace  therein,  made  by 
a  survivor  and  duly  certified  by  the  Bradley  Poly- 
technic Institute  and  by  Mrs.  Bradley  and  by  another 
corporation  which  had  acquired  some  interest  in  the 
lands,  in  which  certificate  they  dedicated  the  streets 
and  alleys  on  the  annexed  plat  for  public  use  forever, 
to  which  certificate  was  appended  a  statement  by  the 
District  that  it  thereby  dedicated  for  public  use  for- 
ever all  the  streets  and  alleys  on  the  foregoing  plat 
upon  any  lands  owned  by  it,  "excepting  and  reserving, 
however,  complete  ownership  and  control  of  Columbia 
Terrace,  as  designated  thereon,' '  all  of  which  papers 
were  duly  acknowledged  and  recorded;  that  each  of 
the  two  appellants  owns  a  lot  in  said  subdivision  fac- 
ing on  Columbia  Terrace;  that  the  District  improved 
Columbia  Terrace,  -built  sidewalks  and  a  curb,  placed 
grass  plots  and  trees  between  the  curb  line  and  the 
sidewalk  and  grass  plots  in  the  center  of  Columbia 
Terrace,  and  planted  shrubbery,  and  placed  on  Colum- 
bia Terrace  a  monument  with  a  bronze  statute  of 
Christopher  Columbus,  and  at  the  base  thereof  a  place 
where  flowers  and  plants  might  be  grown,  and  paved 
the  rest  of  Columbia  Terrace  with  asphalt,  at  an  ex- 
pense of  $12,000,  and  kept  the  grass  neatly  trimmed  and 
the  whole  cared  for  as  the  park  was  and  excluded  traffic 
wagons  therefrom;  that,  on  October  3,  1906,  the  Dis- 
trict passed  the  following  resolution:  "That  this 
board  relinquish  any  claim  they  may  have  upon  Co- 
lumbia Terrace  and  let  the  same  revert  back  to  Mrs. 
Bradley ;"  that  no  other  action  was  taken  by  the  Dis- 
trict to  divest  itself  of  the  trust  imposed  upon  it  by 
Lydia  Bradley  as  to  said  Columbia  Terrace  but  that 
the  District  then  discontinued  all  care  of  Columbia  Ter- 
race; that  the  grass  plots  have  not  been  taken  care  of; 
the  shrubbery  and  plants  have  been  neglected;  the 
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trees  have  not  been  trimmed ;  weeds  have  been  allowed 
to  grow  around  the  base  of  the  statue  of  Coluijibus; 
that  traffic  wagons  have  been  permitted  to  use  this  as 
a  thoroughfare ;  that  the  sidewalks  and  pavements  are 
cracked;  that  the  abutting  property  owners  have  had 
to  take  care  of  this  property  to  keep  it  in  presentable 
condition,  resulting  in  uneven  patches  of  grass;  that 
the  trees  are  growing  very  tall  and  breaking  and  cast- 
ing leaves  on  the  grass,  which  accumulate  and  rot 
there;  and  that  the  abutting  owners  have  been  in- 
formed by  the  District  that,  if  they  would  release  their 
right  to  be  relieved  from  special  assessments  for  sus- 
taining and  improving  Columbia  Terrace,  the  District 
would  again  assume  control  thereof.  The  prayer  of 
the  bill  was  that  the  District  be  decreed  to  faithfully 
execute  its  duties  as  trustee,  under  said  deed  from 
Lydia  Bradley;  that  it  be  decreed  to  take  care  of  and 
maintain  the  grass  plots,  trees,  shrubbery  and  plants 
and  the  monuments  and  the  cement  sidewalks  and  as- 
phalt pavement,  "as  circumstances  may  require,' '  and 
for  other  relief.  The  court  below  sustained  a  demur- 
rer to  the  bill  and  dismissed  it  for  want  of  equity,  and 
complainants  below  appealed  to  the  Supreme  Court, 
and  it  was  there  ordered  transferred  to  this  court. 
Bartley  v.  Peoria  Park  District,  251  HI.  373. 

Many  interesting  questions  have  been  argued,  such 
as,  whether  the  condition  in  the  deeds  from  Mrs.  Brad- 
ley are  void  under  such  cases  as  City  of  Chicago  v. 
Baptist  Theological  Union,  115  HI.  245 ;  whether  if  the 
condition  is  void,  that  invalidates  the  grant;  whether 
the  making  and  recording  of  the  plat,  joined  in  by  the 
District,  had  the  effect  to  convey  Columbia  Terrace  to 
the  city  of  Peoria  as  a  public  street ;  whether  the  pas- 
sage of  the  above  resolution  by  the  District  caused  the 
lands  to  revert  to  the  grantor  or  her  assigns,  or  trans- 
ferred Columbia  Terrace  to  the  city  of  Peoria,  or  was 
wholly  inoperative.  We  doubt  the  propriety  of  decid- 
ing these  questions  when  the  city  of  Peoria  and  the 
other  adjacent  property  owners,  who  will  be  chiefly; 
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affected  by  their  decision,  are  not  parties  to  the  suit. 
We  think  it  sufficient  to  say  that,  regardless  of  the 
proper  conclusion  to  be  reached  upon  the  foregoing 
questions,  we  are  of  opinion  that  a  court  of  equity  is 
not  authorized  to  grant  the  relief  here  sought.  It  will 
be  observed  that  there  is  no  allegation  that  the  Dis- 
trict has  performed  any  act  which  it  ought  not  to  have 
done,  except  to  pass  said  resolution,  nor  is  it  alleged 
that  it  has  on  hand  any  funds  with  which  it  can  make 
said  improvement.  A  court  of  equity  cannot  direct 
the  trustees  how  tall  it  shall  permit  its  trees  or  its 
grass  to  grow,  nor  that  it  shall  raise  flowers  or  de- 
stroy weeds,  nor  can  the  court  decide  for  the  District 
that  it  ought  to  mend  the  cracks  in  its  sidewalks  and 
paved  way.  Moreover,  the  condition  of  improvement 
that  would  please  the  owners  of  these  two  lots  might 
not  suit  the  owners  of  the  many  other  lots  abutting 
on  Columbia  Terrace.  It  would  be  a  complete  answer 
to  the  bill  by  the  District  for  it  to  say  that  the  condi- 
tion of  improvement  in  which  Columbia  Terrace  should 
be  kept  is  a  matter  wholly  within  the  discretion  of  the 
District,  and  that  its  officers  are  satisfied  with  the  con- 
dition in  which  Columbia  Terrace  now  is.  The  court 
could  grant  no  relief  under  the  general  prayer  that  the 
District  "be  decreed  to  faithfully  execute  its  duties  as 
trustee, ' '  because  there  is  no  duty  concerning  which  a 
court  of  equity  can  give  it  direction.  We  are  there- 
fore of  opinion  that  the  court  properly  sustained  the 
demurrer  to  the  bill. 
The  decree  is  therefore  affirmed. 

Affirmed. 
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Anna  Doyle  Herweg,  Plaintiff  in  Error,  v.  F.  Meyer 
&  Bro.  Co.  et  al.,  Defendants  in  Error. 

Gen.  No.  5541. 

1.  Bills  of  bevhcw — when  lie.  Bills  of  review  will  He  In  the 
same  court  which  pronounced  the  decree,  either  for  error  in  law 
apparent  on  the  face  of  the  decree  as  applied  to  the  facta  found 
hy  the  court,  and  stated  in  the  decree,  or  for  newly  discovered  evi- 
dence. 

2.  Bills  op  beview — what  considered,  where  errors  of  law 
charged.  Upon  a  bill  of  review  for  errors  of  law,  the  court  will 
not  reconsider  the  evidence  but  will  only  inquire  whether  the  law 
was  improperly  adjudged  upon  the  facts  which  the  record  shows 
were  found  by  the  court  on  the  former  hearing. 

3.  Homestead — who  not  entitled  to.  Homestead  rights  cannot  be 
asserted  after  the  abandonment  of  the  homestead  premises. 

Bill  in  chancery.  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  L.  D.  Putebbauc\h,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

Sheen  &  David,  for  plaintiff  in  error. 

Covey,  Campbell  &  Covey,  for  defendant  in  error, 
F.  Meyer  &  Bro.  Co. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

To  the  March  term,  1908,  of  the  Circuit  Court  of 
Peoria  county,  plaintiff  in  error  filed  her  bill,  alleging 
among  other  things,  "for  the  purpose  of  reviewing 
and  revising  a  decree  of  this  honorable  court  hereto- 
fore entered  in  a  certain  foreclosure  suit  in  this  court 
on  the  22nd  day  of  September,  1905,  wherein  F.  Meyer 
and  Brother  Company  were  complainants,  and  your 
petitioner  and  others  were  defendants,  wherein  by  said 
decree  the  homestead  of  your  petitioner  was  sold  and 
by  error  of  law  in  said  decree,  the  value,  to  wit: 
$1000.00  of  the  proceeds  of  the  sale  of  said  homestead 
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was  decreed  to  be  paid  to  the  said  complainant  in  said 
cause/ 9 

Complainant  further  alleges  that  at  the  time  of 
filing  said  bill  to  foreclose  she  was  in  possession  of 
said  property,  but  has  since  vacated  the  same  in  ac- 
cordance with  said  decree;  that  she  is  divorced  from 
her  husband  on  account  of  his  fault;  "that  she  is 
advised  that  the  said  decree  is  erroneous  and  ought 
to  be  reviewed  and  reversed  and  set  aside  so  far  as  it 
directs  the  value  of  her  homestead  so  sold  to  be  paid 
to  the  said  F.  Meyer  and  Brother  Company/ ' 

A  demurrer  was  sustained  to  said  bill,  and  it  was 
dismissed  for  want  of  equity,  and  complainant  brings 
the  cause  to  this  court  and  assigns  errors. 

April  26,  1904,  George  C.  Herweg  and  plaintiff  in 
error,  his  wife,  being  indebted  to  the  Home  Savings 
and  State  Bank  executed  their  note  and  mortgage  upon 
lot  fourteen  in  La  Salle  place,  Peoria,  Illinois,  waiving 
their  homestead  and  dower  rights  therein. 

Afterwards  the  said  George  C.  Herweg  alone  ex- 
ecuted a  second  mortgage  on  said  property  to  de- 
fendant in  error  F.  Meyer  and  .  Brother  Company. 
Home  Savings  and  State  Bank  filed  its  bill  to  fore- 
close its  mortgage,  making  plaintiff  and  defendants 
in  error  and  other  creditors  defendants,  and  obtained 
a  decree.  Plaintiff  in  error  did  not  answer  said  bill 
and  was  defaulted.  On  May  3,  1906,  said  lot  was 
sold  to  said  bank  for  $2,041.27,  the  amount  due  it 
with  interest  and  costs.  May  15,  1906,  F.  Meyer  and 
Brother  Company  paid  the  master  the  amount  due 
said  bank  and  received  a  certificate  of  redemption. 
\  Afterwards  defendant  in  error,  F.  Meyer  and 
Brother  Company,  filed  its  bill  in  the  Circuit  Court 
of  Peoria  county  to  foreclose  its  mortgage,  making 
George  C.  Herweg,  plaintiff  in  error,  and  others  de- 
fendants to  said  bill.  Plaintiff  in  error  not  answer- 
ing said  bill,  she  was  defaulted,  and  the  court  referred 
the  cause  to  the  master  who  took  the  evidence  and 
reported  it  with  his  conclusions  of  law. 
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The  decree  finds  that  all  the  material  allegations 
in  said  bill  of  complaint  are  proved ;  that  the  equities 
are  with  the  complainant;  and  specially  all  the  facts 
as  alleged  in  said  bill. 

Plaintiff  in  error  contends  that  as  she  did  not  sign 
said  second  mortgage,  she  is  therefore  entitled  to  her 
homestead  rights  therein,  as  to  the  proceeds  of  said 
second  sale,  over  the  amount  due  on  the  first  mortgage. 

Bills  of  review  will  lie  in  the  same  court  which 
pronounced  the  decree,  either  for  error  in  law  ap- 
parent on  the  face  of  the  decree  as  applied  to  the 
facts  found  by  the  court,  and  stated  in  the  decree,  or 
for  newly  discovered  evidence.  It  is  a  general  and 
well  settled  rule  that  upon  a  bill  of  review  for  errors 
of  law,  the  court  will  not  reconsider  the  evidence,  but 
will  only  inquire  whether  the  law  was  improperly  ad- 
judged upon  the  facts  which  the  record  shows  were 
found  by  the  court  on  the  former  hearing.  It  is  to 
those  facts  thus  found  and  established  to  which  the 
law  is  to  be  applied  upon  a  bill  of  review  for  errors 
of  law.  Upon  such  a  bill,  questions  of  fact  are  not 
open  to  discussion.  To  adjudicate  properly  upon 
facts  as  found,  of  course  the  pleadings  are  to  be  con- 
sidered, but  for  no  other  purpose.  Garrett  v.  Moss, 
22  111.  363. 

The  bill  in  this  case  alleges  that  plaintiff  in  error 
was  entitled  to  homestead  in  the  premises,  that  she 
has  been  divorced  from  her  husband  for  his  fault,  etc., 
but  there  is  no  finding  of  such  facts  in  the  decree 
sought  to  be  reviewed,  and  no  allegations  of  such  facts 
in  the  record,  from  which  such  facts  should  have  been 
found-  by  the  decree.  Plaintiff  in  error  insists  thart 
such  findings  are  in  the  decree.  That  when  it  finds 
that  "  George  Herweg  released  all  dower  and  home- 
stead in  said  premises,"  it  is  inferentially  a  finding 
that  his  wife  did  not.  That  when  it  finds  that  "Com- 
plainant has  become  subrogated  to  all  the  rights  of 
the  Home  Savings  and  State  Bank  under  its  mortgage 
given  by  the  said  George  C.  Herweg  and  Anna  Doyle 


270  Appellate  Courts  of  Illinois- 

« — . — _ —  ■      — — — ^ 

Betts  v.  Ketchum,  168  111.  App.  270. 

Ilerweg,  his  wife,"  this  shows  that  she  was  the  wife 
of  George  G.  Herweg.  This  may  be  true,  but  it  falls 
far  short  of  finding  the  plaintiff  in  error  was  entitled 
to  homestead  in  said  premises  at  the  date  of  the  decree 
sought  to  be  reviewed.  She  may  have  abandoned  her 
homestead  before  that  time. 

Had  the  court  erred  in  its  findings,  the  remedy  of 
plaintiff  in  error  was  by  appeal  or  writ  of  error  to 
correct  the  findings  of  the  chancellor.  This  cannot  be 
done  by  bill  of  review,  and  the  action  of  the  trial  court 
in  sustaining  the  demurrer  and  dismissing  the  bill  of 
review  was  correct. 

Judgment  affirmed. 


Thomas  Betts,  Jr.,  Executor,  Appellant,  v.  Leander  E. 

Ketchum  et  al.,  Appellees. 

Gen.  No.  5546. 

This  case  Is  controlled  by  the  decision  in  Commercial  Nat  Bk.  v. 
Kirkwood,  172  111.  563. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Du  Page 
county;  the  Hon.  Riciiabd  S.  Fabeand,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion  filed 
March  13,  1912. 

Joseph  A.  Eeuss  and  John  W.  Leedle,  for  appel- 
lant. 

Al.schul.er,  Putnam  &  James  and  A.  H.  Switzeb, 
for  appellee,  Mary  Ketchum. 

Mb.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

One  branch  of  this  case  was  before  this  court  and 
is  reported  in  Ketchum  v.  Sears,  154  111.  App.  52, 
which  contains  a  sufficient  statement  of  the  facts. 
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This  is  a  bill  in  chancery  by  complainant,  in  the 
nature  of  a  creditor's  bill,  to  compel  defendant  Sears 
to  pay  the  amount  of  his  judgment,  $1,905.04,  claim- 
ing that  the  defendant  Sears  is  liable  therefor,  under 
the  agreement  made  with  the  Ketchums  at  the  time 
the  farm  was  sold  and  Weidert  paid  to  him  the  bal- 
ance of  the  purchase  money. 

The  trial  court  found  and  decreed  that  Sears  pay 
Mary  Ketchum  the  $900  balance  due  her  under  said 
agreement  and  that  he  pay  complainant  $537.40,  the 
balance  in  his  hands,  to  apply  on  complainant's  judg- 
ment; and  complainant  appeals.  The  day  after  the 
deed  to  said  farm  was  filed  for  record,  Sears  paid 
to  Ketchum  $2,874.80,  the  balance  of  said  purchase 
money  except  the  $900  due  Mary  and  the  $537.40  the 
estimated  one-third  of  the  Betts  claim,  which  at  that 
time  had  been  sued  upon,  but  was  not  in  judgment, 
and  which  one-third  would  have  been  payable  to  Mary 
if  the  Betts  claim  had  been  entirely  defeated. 

Complainant  claims  that  under  the  agreement  be- 
tween the  Ketchums,  Sears  became  a  trustee,  and  is 
liable  to  plaintiff  for  the  full  amount  of  his  judgment ; 
but  we  cannot  agree  with  that  contention. 

"Weidert  paid  the  purchase  money  to  Sears  with 
instructions  to  pay  and  satisfy  all  liens  against  said 
lands,  which  was  done.  The  agreement  between  the 
Ketchums  concerned  themselves  alone,  and  while  it 
might  have  benefited  the  plaintiff,  yet  he  was  in  no 
way  a  party  to  it,  and  until  he  had  signified  his  ac- 
ceptance, there  was  no  privity  of  contract  or  mutuality 
between  him  and  Sears;  and  being  so  Ketchum  had 
the  right  to  rescind  his  direction  to  Sears  and  to 
demand  any  and  all  of  the  funds  remaining  in  his 
hands  except  the  $900  which  belonged  to  Mrs. 
Ketchum,  and  should  have  been  paid  to  her  by  Sears 
when  she  signed  the  deed. 

We  think  that  the  case  of  Commercial  National 
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Bank  v.  Kirkwood,  172  HI.  563,  lays  down  the  prin- 
ciple governing  this  case. 
Finding  no  error  in  the  record,  the  decree  of  the 

trial  court  is  affirmed. 

Affirmed. 


Frank  Darling,  Conservator,  Appellant,  y.  William 

Wood,  Appellee. 

Gen.  No.  5554. 

i 

j  1.    Pleading — when  proof  of  cause  of  action  incompetent.     A 

!  cause  of  action  not  counted  upon  in  the   declaration  cannot  be 

established  by  evidence. 
S  2.    Mines  and  miners — what  does  not  bar  recovery  for  wilful 

|  violation.    A  defense  which  amounts  merely  to  a  charge  that  the 

plaintiff  was   guilty   of  contributory   negligence  will   not  bar   an 
i  action  under  the  mines  and  miners  act  charging  a  wilful  violation. 


Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Grundy  county;  the  Hon.  Samuel  C.  Stough,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Reversed 
and  remanded.    Opinion  filed  March  13,  1912. 

J.  W.  Ratjsch,  for  appellant. 

J.  G-.  Petteys  and  McDougall  &  Chapman,  for  ap- 
pellee. 

Mb.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

Plaintiff  was  operating  a  shaft  coal  mine  in  Grundy 
county,  at  the  time  of  the  injury  complained  of  in 
this  suit.  The  mine  was  about  seventy  feet  deep,  and 
was  operated  by  means  of  horse  power.  The  shaft 
was  about  four  by  nine  feet,  with  two  cages  raised 
and  lowered  by  a  link  chain  attached  to  the  top  of 
each  cage,  running  over  pulleys  above,  and  then  out 
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and  around  a  "drum"  or  windlass  so  that  as  one 
cage  was  raised  the  other  was  lowered. 

On  November  26,  1006,  appellant's  ward  and  his 
brother  Roy,  who  had  dug  coal  in  this  mine  the  week 
before,  got  into  a  coal  car  on  one  of  the  cages  to  be 
lowered  into  the  mine  to  go  to  work.  Shortly  after 
they  started  down,  the  chain  parted  and  the  cage  fell 
to  the  bottom  of  the  shaft  and  both  were  injured. 
Roy  testified  that  he  had  with  him  a  miner's  pick,  and. 
from  the  conflicting  evidence  we  are  satisfied  that 
there  were  other  picks  in  the  car.  George  was 
severely  injured  by  some  sharp  instrument,  as  Dr. 
Walsh,  his  attending  physician,  testified,  penetrating 
the  base  of  the  spine,  probably  four  inches,  and  sliv- 
ered the  end  of  the  bony  spinal  column  called  the 
"coccyx."  The  end  of  the  backbone  was  split  open 
a  couple  of  inches.  He  was  confined  to  his  bed  for 
some  time  from  the  injury. 

Before  this  injury  George  had  been  confined  in  the 
Insane  Hospital,  and  since  has  been  re-committed  and 
appellant  appointed  his  conservator,  and  as  such 
brings  this  suit. 

The  cages  were  not  furnished  with  covers  of  any 
kind,  and  were  not  equipped  with  safety  catches. 

The  declaration  consists  of  four  counts.  The  first 
is  a  common  law  count  for  negligence.  The  second  is 
for  a  violation  of  paragraph  "  e ' '  of  section  16  of  the 
Mines  and  Miners  Act;  the  third  for  a  violation  of 
paragraph  "d"  of  section  2,  in  not  having  the  cages 
furnished  with  suitable  boiler  iron  covers;  and  the 
fourth  for  a  violation  of  said  paragraph  "d"  in  not 
having  the  cages  equipped  with  safety  catches. 

The  second  count  alleges  that  the  cages  were  raised 
and  lowered  by  means  of  an  endless  chain  running 
over  pulleys;  that  it  was  the  duty  of  defendant  to 
provide  reasonably  safe  machinery,  apparatus  and 
appliances  for  lowering  and  hoisting  said  cage,  and 

Vol.  CLXYIII  18. 
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to  use  reasonable  and  ordinary  care  to  keep  and 
maintain  the  said  chain  in  reasonably  good  and  safe 
repair  and  condition  for  the  use  of  said  persons  em- 
ployed in  said  mine,  and  that  defendant  carelessly 
and  negligently  suffered  and  permitted  said  chain  to 
become  and  remain  in  a  worn  and  unsafe  condition. 

The  defendant  filed  his  plea  of  the  general  issue 
and  special  pleas,  alleging  that  plaintiff's  ward  was 
at  the  time  of  the  injury  descending  the  shaft  in 
question  on  the  cage  which  was  carrying  his  tools,  in 
violation  of  paragraph  "c"  of  section  28  of  said 
Mines  and  Miners  Act;  and  that  plaintiff's  ward  was 
not  in  the  employ  of  defendant  at  the  time  of  his 
injury.  No  replication  seems  to  have  been  filed  to 
either  of  said  pleas,  and  the  case  was  tried;  and  the 
jury  found  defendant  not  guilty.  A  motion  for  a  new 
trial  was  denied,  judgment  was  rendered  on  the  ver- 
dict, and  plaintiff  appeals. 

Appellant  assigns  error  covering  all  the  points 
raised.  It  is  insisted  that  the  trial  court  erred  in 
admitting  the  testimony  of  defendant. 

Plaintiff's  ward  was  not  a  witness  in  this  case,  but 
his  brother  Eoy  testified  on  behalf  of  plaintiff,  to  the 
conversation  had  with  defendant  the  day  before  they 
began  work  in  this  mine,  about  a  week  before  the 
injury ;  and  defendant  was  competent  under  exception 
"Fourth"  of  section  2,  chapter  51  of  the  statute  to 
testify  to  that  conversation.  Donlevy  v.  Montgomery 
et  al.,  66  111.  227.  While  defendant  was  asked  and 
answered  some  questions  not  strictly  proper  we  think 
they  did  appellant  no  harm. 

It  is  also  insisted  that  defendant's  use  of  a  link 
chain  was  a  violation  of  the  statute,  but  it  is  sufficient 
to  say  that  the  declaration  does  not  count  on  that 
violation  of  the  Act  As  to  the  third  and  fourth 
counts  the  evidence  is  conclusive  and  uncontradicted, 
but  defendant  attempts  to  avoid  them  by  prooi:  of  his 
first  additional  plea. 
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We  cannot  agree  with  appellee's  contention  that  the 
violation  of  the  statute  by  plaintiff's  ward  in  getting 
in  an  empty  car  on  the  cage  and  taking  picks  with  him 
should  bar  a  recovery  for  a  wilful  violation  of  the 
statute  by  the  operator.  It  would  amount  only  to 
contributory  negligence  on  his  part,  which  has  been 
held  in  numerous  cases  not  to  be  a  defense  against  a 
charge  of  wilful  violation.  Illinois  Collieries  Com- 
pany v.  Davis,  137  111.  App.  15. 

Had  the  cage  been  equipped  with  safety  catches, 
as  required,  to  prevent  its  falling  in  case  the  machin- 
ery or  appliances  broke  or  failed  to  work  properly, 
as  happened  in  this  instance,  plaintiff's  ward  would 
not  have  been  injured  as  he  was. 

As  was  said  in  Waschow  v.  Kelly  Coal  Company,  245 
HI.  516,  519 :  c  i  We  think  it  cannot  be  seriously  urged 
that  the  mine  was  not  in  an  unsafe  and  dangerous 
condition,  substantially  as  alleged  in  the  declaration. 
When  an  injury  proceeds  from  two  causes  operating 
together,  the  party  putting  in  motion  one  of  them  is 
liable  the  same  as  though  it  was  the  sole  cause.  The 
negligent  act  or  omission  must  be  one  of  the  essential 
causes  producing  the  injury,  but  need  not  to  be  the 
sole  cause  nor  the  last  or  nearest  cause.  It  is  suffi- 
cient if  it  concurs  with  the  other  cause  acting  at  the 
same  time,  which  in  combination  with  it  causes  the 
injury."     See  authorities  cited. 

There  are  other  errors  urged  which  may  not  occur 
on  another  trial,  and  we  therefore  do  not  discuss  them 
at  this  time.  For  the  reasons  given,  the  judgment  of 
the  Circuit  Court  is  reversed  and  the  cause  is  re- 
manded to  that  court  for  another  trial. 

Reversed  and  remanded. 
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John  J.  Kinnegar,  Appellant,  v.  Estate  of  John  D. 

Kinnegar,  Deceased,  Appellee. 

Gen.  No.  5557. 

Administration  of  estates — what  admissions  not  "binding.  An 
attorney  appointed  to  defend  an  estate  against  a  claim  presented 
by  the  administrator  thereof  is  not  competent  to  make  an  admis- 
sion which  will  bind  such  estate. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  La  Salle  county;  the  Hon.  Edgab  Eldbedge,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Affirmed 
Opinion  filed  March  13,  1912. 

Eobebt  Cabb  and  Buttebs  &  Abmstrono,  for  appel- 
lant. 

James  J.  Conway,  for  appellee. 

Mb.  Justice  Mobton  W.  Thompson  delivered  the 
opinion  of  the  court. 

Appellant,  who  is  a  son  and  administrator  of  the 
estate  of  John  D.  Kinnegar,  deceased,  filed  a  claim 
against  said  estate  in  the  Probate  Court  of  La  Salle 
county,  for  $992.75.  An  administrator  was  appointed 
to  defend,  and  upon  a  trial  $106.50  was  allowed. 
Claimant  appealed  to  the  Circuit  Court,  where  after 
claimant  amended  his  claim  by  adding  a  new  item  of 
$100  and  eliminating  several  items  and  reducing  an- 
other, which  made  a  claim  of  $532.09,  a  trial  was  had 
before  a  jury,  which  returned  its  verdict  in  favor  of 
the  estate,  and  claimant  appeals. 

The  amended  claim  consisted  of  four  items,  viz: 
First.    July  and  August,  1908,  651  bushels  and 

18  pounds  oats  @  50^ $325.59 

Second.    February,  1908,  to  one  year's  interest 

paid  for  deceased 100.00 

Third.    February,  1909,  to  one  year's  interest 

paid  for  deceased 100.00 


Second  District— March,  1912.         277 


Kinnegar  v.  Estate  of  John  D.  Kinnegar,  168  111.  App.  276. 


Fourth.    July  24,  1909,  to  cash  paid  for  lines 

and  bits  for  deceased 6.50 


Total $532.09 

In  the  summer  of  1908,  John  D.  Kinnegar,  a  farmer 
living  near  Utica,  in  La  Salle  county,  contracted  one 
thousand  bushels  of  oats  at  fifty  cents  per  bushel,  to 
be  delivered  »to  the  purchaser,  Van  R.  St.  John,  at 
TJtica,  by  a  certain  time.  About  the  expiration  of  the 
time  for  delivery,  St.  John  testifies  that  deceased  told 
him,  while  making  said  delivery,  that  the  time  was 
short,  and  that  his  son  John  (the  claimant  here)  had 
some  oats  and  he  would  deliver  them  to  the  applied 
on  the  contract ;  that  later  John  delivered  seven  loads, 
six  hundred  and  fifty-one  bushels  and  eighteen  pounds, 
on  the  contract,  and  identified  six  tickets  introduced 
in  evidence  as  representing  loads  delivered  to  him  by 
claimant,  totaling  said  amount,  and  that  he  paid  de- 
ceased for  all  of  it,  and  he  was  to  settle  with  claimant 
for  them.  He  testified  that  the  tickets  were  in  his 
handwriting.  On  cross-examination  he  could  not  re- 
member who  delivered  all  the  oats  represented  by  the 
tickets,  but  was  sure  claimant  hauled  one.  It  was  the 
custom  to  deliver  tickets  to  the  teamster  who  brought 
the  load  in.  St.  John  did  not  know  whose  they  were 
or  where  they  were  from  except  what  the  teamster 
told  him.  Claimant  offered  in  evidence  the  page  of  a 
book,  which  St.  John  testified  was  copied  from  his 
books  by  him  some  time  after  the  transaction.  His 
books  had  been  burned  at  the  time  of  the  trial,  and 
claimant  insists  that  this  copy  from  his  original  books 
should  have  been  admitted  in  evidence.  It  was  but  a 
copy  made  from  his  books  some  time  after  the  orig- 
inal entries  in  his  books,  and  was  not  competent,  and 
the  court  was  right  in  sustaining  the  objection  to  its 
introduction  in  evidence.    St.  John  was  asked : 

Question,  "Now  when  you  weigh  a  load  of  oats 
that  is  brought  into  the  warehouse,  did  you  have  any 
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way  of  determining  who  it  was  that  furnished  the 
oats?" 

Answer,  "Only  what  the  teamster  told  me." 

Question,  "Did  you  rely  upon  what  the  teamsters 
who  delivered  the  oats  told  you  at  that  time?  Do 
you  know  of  your  own  knowledge,  basing  it  upon  that, 
as  to  how  many  oats  were  delivered  of  the  John  D. 
Kinnegar  oats,  and  how  many  of  the  John  J.  Kin- 
negar oats  upon  this  one  thousand  bushel  contract?" 

Defendant  objected  and  the  objection  was  properly 
sustained.    On  cross-examination  St.  John  was  asked : 

Question,  "You  say  that  this  bunch  of  oats,  these 
oats  were  hauled  by  John  J.  Kinnegar  and  his  teams. 
"What  man,  besides  John  J.  Kinnegar  himself,  hauled 
a  single  load  of  these  oats?" 

Answer,  "I  cannot  tell  you." 

Question,  "How  do  you  know  it  was  his  teams?" 

Answer,  "Because  they  told  me  it  was." 

Appellee,  who  asked  the  question,  moved  to  exclude 
the  answer  and  the  court  correctly  excluded  it.  The 
question  was  "How  do  you  lvnow."  His  answer  was 
simply  the  evidence  from  which  he  concluded  it  was 
claimant's  teams,  and  was  not  responsive  to  the  ques- 
tion asked. 

Two  brothers,  a  sister,  and  a  brother-in-law  tes- 
tified on  behalf  of  the  defense  concerning  this  transac- 
tion. Some  of  this  testimony  tended  to  show  that 
about  seven  hundred  bushels  were  delivered  by  de- 
ceased on  this  contract,  and  what  claimant  had  de- 
livered, if  any,  had  been  repaid  by  his  father.  From 
all  the  evidence,  we  cannot  say  that  the  jury  were 
not  warranted  in  finding  as  they  did. 

As  to  the  next  two  items,  Mr.  Haeberle,  assistant 
cashier  of  the  First  National  Bank,  testified  that 
claimant  paid  them  interest  for  two  years  on  a  note 
for  $2,000  which  deceased  had  assumed  payment  of. 
He  knew  nothing  as  to  where  claimant  obtained  the 
money,  only  the  fact  of  his  paying  it.  This  was  all 
of  the  evidence  as  to  these  items,  and  fails  to  estab- 
lish appellant's  claim  against  the  estate,  as  a  volun- 
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tary  payment  thereof  would  not  entitle  him  to  judg- 
ment. But  appellant  insists  that  as  counsel  for  de- 
fendant admitted  one  interest  payment  of  $100  he  was 
clearly  entitled  to  that  much.  The  abstract  does  not 
show  such  admission,  but  we  have  examined  the  rec- 
ord and  find  that  Mr.  Conway,  the  attorney  for  the 
defendant,  in  his  opening  statement  to  the  jury,  said : 
' '  There  is  one  item  he  claims  he  paid  for  his  father 
in  February,  1908,  of  One  Hundred  Dollars  on  a  cer- 
tain trust  deed  that  his  father  had.  *  *  *  He 
claims  credit  for  One  Hundred  dollars  that  he  paid 
as  interest  for  his  father,  on  his  father's  mortgage. 
We  know  that  in  February,  1909,  a  year  later,  when 
John  Kinnegar  was  administrator  of  the  estate  and 
acting  as  his  father's  representative,  he  did  go  in 
and  pav  one  hundred  dollars  to  the  National  City 
Bank.  Where  he  got  the  money,  whether  the  old  gen- 
tleman gave  it  to  him  or  where  he  got  it  from  was 
not  disclosed  on  the  last  trial." 

Mr.  Carr,  "You  are  in  error;  in  February,  1909, 
John  Kinnegar  was  living." 

Mr.  Conway,  "I  should  have  said  that  on  February 
9th — when  he  got  the  money — he  went  into  the  bank 
and  paid  it,  and  we  will  not  dispute  it.  Oscar 
Haeberle  will  be  here ;  he  will  testify  John  Kinnegar, 
Jr.,  paid  One  Hundred  Dollars  to  be  applied  upon 
his  father's  note  as  interest.  We  are  not  disputing 
that.  When  Mr.  Haeberle  says  it  is  true,  we  think 
it  is  true  or  he  would  not  say  it,  because  Mr.  Haeb- 
erle is  an  honest,  decent  citizen  and  would  not  have 
any  object  in  misrepresenting,  and  would  not  if  he 
did.  We  know  that  is  a  fact;  we  know  he  paid  that 
One  Hundred  Dollars,  but  how  he  got  the  One  Hun- 
dred Dollars  Mr.  Haeberle  don't  know,  nor  does  any 
party  in  the  bank  know.  One  significant  remark  made 
by  Mr.  Carr  may  serve  us,  that  John  Kinnegar,  Jr., 
has  been  acting  as  the  agent  for  his  father,  he  had 
been  doing  his  father's  business;  he  had  been  paying 
bills  like  this  for  his  father;  he  had  been  buying 
things  for  him,  paying  out  money,  and  undoubtedly 
when  a  man  acts  as  agent,  the  person  for  whom  he  is 
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acting  pays  him  to  do  it  and  gives  him  the  money 
with  which  to  do  it." 

This  was  simply  an  admission  that  appellant  had 
paid  the  one  hundred  dollars  but  falls  far  short  of  an 
admission  that  the  estate  was  liable  to  claimant  for 
the  amount  paid.  Besides  the  attorney  was  appointed 
under  the  statute  to  defend  against  said  claim,  and 
not  to  admit  it.  Marshall  v.  Adams,  11  HI.  37; 
Horner's  Probate  Law,  Second  Edition,  Chapter  14, 
paragraph  251. 

The  remaining  item  for  lines  and  bits,  the  evidence 
shows  was  purchased  and  paid  for  by  claimant,  from 
W.  H.  Kelly  in  Ottawa.  Otto  Grabot,  who  worked 
for  claimant,  testified  that  claimant  brought  them 
home  in  July,  1909,  and  he  next  saw  them  after  that 
on  John  D.  Kinnegar 's  horses,  about  a  week  or  so 
afterwards,  and  after  that  he  saw  them  pretty  nearly 
every  day  being  used  on  the  old  gentleman's  horses. 
Cross-examination.  "They  are  out  at  John  J.  Kin- 
negar's  now."  Re-direct,  "John  J.  Kinnegar  bought 
them  at  the  public  sale  of  John  D.  Kinnegar 's  prop- 
erty and  brought  them  down  to  John  J.  Kinnegar 's 
house  after  the  sale."  Re-cross  examination,  "Sam- 
uel Bute  bought  them  at  the  sale,  so  John  J.  Kinnegar 
said."  Defendant  offered  the  sale  bill  in  evidence, 
as  stated,  to  show  that  no  lines  and  bits  were  reported 
sold  at  the  sale,  and  that  said  report  did  not  show  that 
Samuel  Bute  purchased  anything  at  that  sale.  Claim- 
ant objected  and  it  was  sustained.  We  think  the  sale 
bill  should  have, been  admitted.  It  was  made  by  the 
claimant  pursuant  to  the  requirements  of  the  statute 
and  his  oath.  These  articles  may  have  been  bought 
from  Kelly  with  the  money  of  deceased.  Claimant 
may  have  given  them  to  his  father.  The  proof  did 
not  show  that  deceased  owed  appellant  for  them. 
Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Malachi  Dempsey,  Appellee,  v.  Chicago,  Bock  Island 
&  Pacific  Railway  Company,  Appellant. 

Gen.  No.  5563. 

Contributobt  negligence — encountering  known  danger.  One  who 
is  injured  as  a  result  of  a  danger  well  known  to  him  and  which 
he  should  have  avoided  cannot  recover. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  C.  B.  Campbell,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Reversed.  Opinion 
filed  March  13,  1912. 

Snapp  &  Hbise,  for  appellant ;  M.  L.  Bell,  of  coun- 
sel. 

C.  E.  Antram  and  D.  E.  Anderson,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

The  defendant  operates  a  double  track  railroad  be- 
tween Minooka  and  Morris,  Illinois,  a  distance  of 
about  eleven  miles,  with  no  cross  over  or  connecting 
track  between  these  places.  The  north  track  was  used 
for  west-bound  and  the  south  track  for  east-bound 
trains.  On  January  4,  1908,  a  wreck  occurred  on  the 
north  track  about  four  and  a  half  miles  west 
of  Minooka.  Plaintiff  was  and  had  been  for  a  number 
of  years  a  member  of  the  section  crew  on  said  road 
and  familiar  with  its  tracks  and  the  operation  of 
trains  there.  The  crew  of  which  appellee  was  one, 
went  to  the  wreck  and  assisted  until  after  dark,  when 
they  left  and  started  on  a  hand  car  to  return  to 
Minooka  over  the  west-bound  track,  after,  as  plaintiff 
says,  it  had  been  decided  to  push  the  disabled  car 
west  to  Morris.  Later  it  was  decided  to  abandon 
that  plan,  and  the  engine,  which  had  come  from 
Minooka  over  the  west-bound  track  to  assist  in  clear- 
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ing  the  wreck,  started  back  east  to  return  to  Minooka, 
and  on  the  way  overtook  and  ran  into  the  hand  car 
on  which  plaintiff  and  others  of  the  crew  were,  injur- 
ing him,  for  which  he  sues. 

The  declaration  consisted  of  nine  counts,  and  this 
was  the  second  trial,  the  jury  having  failed  to  reach 
a  verdict  on  the  first  trial,  and  on  this  trial  returned 
a  verdict  for  the  plaintiff  for  $3,900. 

Numerous  errors  are  assigned,  but  in  the  view  we 
take  of  the  case,  it  will  only  be  necessary  for  us  to 
discuss  one.  The  evidence  clearly  shows  that  plaintiff 
had  for  several  years  before  this  time  worked  on 
defendant's  road  as  a  section  hand,  was  familiar  with 
the  tracks  at  this  place,  as  well  as  with  the  operation 
of  trains  there;  that  he  knew  that  unless  the  engine 
could  push  the  disabled  car  on  to  Morris,  it  could 
not  get  over  onto  the  south  track  without  coming 
back  to  Minooka;  that  he  knew  it  was  the  custom 
among  trainmen,  as  well  as  the  rules  of  the  defendant, 
that  section  men  should  look  out  for  all  trains,  and 
keep  out  of  their  way.  C.  &  N.  W.  R.  R.  v.  Thomson, 
128  111.  App.  594. 

After  a  very  careful  consideration  of  all  the  evi- 
dence in  this  case,  we  conclude  that  defendant  is  not 
liable  to  plaintiff,  and  the  trial  court  erred  in  not 
granting  defendant's  motion  and  instructing  the  jury 
to  find  the  defendant  not  guilty,  and  for  this  error 
the  case  is  reversed. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find  as  a  fact  in  this  case,  that  plaintiff  was  not 
at  the  time  he  was  injured,  in  the  exercise  of  due  care 
for  his  own  safety,  and  therefore  has  no  cause  of 
action  against  the  defendant  for  said  injury. 
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Robert  W.  Crossen,  Appellee,  t.  Chicago  &  Joliet  Elec- 
tric Railway  Company,  Appellant. 

Gen.  No.  5564. 

Verdicts — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly 
and  manifestly  so. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Charles  B.  Campbell,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  13,  1912. 

E.  Meers,  for  appellant. 

J.  W.  Downey  and  J.  W.  D'Arcy,  for  appellee. 

Mb.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

This  case  was  before  us  at  the  October  term,  1910, 
158  HI.  App.  42,  when  it  was  reversed  and  remanded 
for  errors  of  law.  At  the  first  trial,  plaintiff  recov- 
ered a  judgment  for  $1,750.  At  this  trial  plaintiff 
recovered  a  judgment  for  $800. 

While  several  errors  are  assigned  by  appellant,  only 
one  is  insisted  upon  in  the  argument,  namely,  that  the 
verdict  is  against  the  weight  of  the  evidence.  We 
will  therefore  confine  ourselves  to  that  assignment. 
While  there  was  some  testimony  heard  on  this  trial 
not  given  at  the  former,  yet  the  main  facts  are  as 
stated  in  our  former  opinion,  and  we  see  no  need  of 
repeating  them  here.  We  have  examined  all  the  evi- 
dence carefully  and  find  it  so  conflicting  that  the  jury 
might  have  found  their  verdict  either  way.  In  view 
of  the  fact  that  two  juries  have  found  the  defendant 
guilty  and  two  trial  judges  have  approved  the  verdicts, 
we  cannot  say  it  is  so  manifestly  against  the  weight 
of  the  evidence  that  we  should,  for  that  reason,  set  it 
aside  and  reverse  the  case.  C.  &  J.  Electric  Railway 
Co.  v.  Barrows,  128  111.  App.  11. 
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Finding  no  error  in  the  record  the  judgment  of  the 
trial  court  will  be  affirmed, 

[Affirmed. 


C.  C.  Ridinger,  Appellee,  v.  Toledo,  Peoria  &  Western 

Railway  Company,  Appellant. 

Gen.  No.  5566. 

Instructions — refusal  of,  containing  theory  of  defense.  It  Is 
error  to  refuse  the  only  instruction  which  fairly  and  fully  pre- 
sents the  theory  of  the  defendant's  defense. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the  Hon. 
G.  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1911.  Reversed  and  remanded.  Opinion  filed  March 
13,  1912. 

Stevens,  Milleb  &  Elliott  and  Norton  &  Obtman, 
for  appellant. 

Bebt  W.  Adsit,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

On  June  4,  1908,  plaintiff  shipped  six  horses  from 
Saunemin  to  Washington,  Illinois,  over  the  Wabash 
Railroad  and  The  Toledo,  Peoria  &  Western  Railway, 
Saunemin  being  on  the  Wabash  and  Washington 
being  on  the  Toledo,  Peoria  &  Western.  The  car  was 
ordered  from  Mr.  Mcllroy  the  agent  of  the  Wabash, 
at  Saunemin,  some  days  before,  and  the  shipping  con- 
tract was  signed  and  the  freight  charges  paid  by 
plaintiff  to  the  agent  at  Saunemin.  Plaintiff  loaded 
the  horses  about  five  o'clock  and  the  car  was  taken 
by  the  Wabash  about  seven  o'clock  and  delivered  to 
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the  Toledo,  Peoria  &  Western  at  Forrest  about  eight 
o'clock  that  evening  where  it  remained  until  about 
one  o'clock  the  next  morning,  when  it  was  taken  by 
appellant  and  delivered  at  Washington  about  six  a.  m. 
June  5th. 

Plaintiff  testified  that  when  he  loaded  the  horses 
he  put  two  mares  in  the  north  end,  one  mare  in  the 
south  end,  and  the  mare  Eosetta  on  the  east  side 
about  the  middle  of  the  car,  tied  to  a  brace  rod  about 
four  feet  above  the  floor,  with  a  half  inch  rope  and 
leather  halter.  Plaintiff  went  with  the  horses  and 
rode  in  the  caboose,  and  says  that  he  examined  the 
horses  at  Forrest  fifteen  or  twenty  minutes  before 
they  started  for  Washington,  and  found  them  all 
right ;  that  somewhere  between  Forrest  and  Washing- 
ton he  was  awakened  by  a  jar  of  the  caboose;  that 
he  unloaded  the  car  about  six  o'clock  and  found  the 
mare  Eosetta  in  the  middle  of  the  car  with  her  halter 
rope  broken,  and  from  stains  on  her  sides  she  had 
evidently  been  down  in  the  car ;  that  she  was  standing 
with  her  head^down,  kind  of  drawn  up,  and  when 
being  taken  off  the  car  and  to  the  barn  she  did  not 
walk  right,  refused  water  and  did  not  eat  all  of  her 
feed;  that  later  he  started  to  lead  them  to  the  farm, 
but  this  one  did  not  lead  up  and  he  had  to  leave  her 
about  three  miles  out  at  Mr.  Ficht's;  that  he  sent  a 
veterinary  out  to  treat  her,  and  she  died  that  night; 
that  she  was  a  Percheron  brood  mare,  twelve  years 
old,  blind  in  one  eye  and  could  not  see  well  with  the 
other,  and  was  worth  between  three  hundred  and 
three  hundred  and  fifty  dollars;  that  he  had  filed  a 
claim  with  the  Wabash  agent  for  one  hundred  dollars. 

This  suit  was  against  both  roads,  and  at  the  close 
of  plaintiff's  case,  the  court,  on  motion  of  the  Wabash 
road  the  suit  was  dismissed  as  to  it.  There  was  a 
verdict  and  judgment  against  appellant  for  two  hun- 
dred and  seventy-five  dollars,  and  it  appeals  and  as- 
signs errors.    As  the  case  will  have  to  be  reversed 
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and  remanded,  and  as  some  of  the  errors  complained 
of  will  probably  not  occur  on  another  trial,  we  will 
refer  only  to  the  following. 

Plaintiff  was  permitted  to  give,  over  appellant's 
objection,  the  conversation  with  the  Wabash  agent 
concerning  this  shipment,  and  appellant  insists  that  it 
was  not  competent  against  it.  Aside  from  the  fact 
that  plaintiff's  direct  evidence  did  appellant  no  harm, 
appellant  offered  the  shipping  contract  in  evidence, 
claiming  the  benefit  of  its  terms,  and  accepted  and 
delivered  the  car  according  to  its  provisions.  The 
contract  was  for  a  through  shipment  from  Saunemin 
to  Washington  by  the  Wabash  Railroad  "and  its  con- 
necting lines."  Besides  the  Wabash  Railroad  was  a 
defendant  at  the  time  this  conversation  was  detailed. 

Instruction  No.  15  refused,  told  the  jury  that  if  they 
believed  from  the  evidence  that  plaintiff's  mare  at  the 
time  she  was  loaded,  had  some  internal  malady  which 
was  aggravated  by  the  ordinary  motion  or  jar  of  the 
train,  and  as  a  consequence  thereof  the  death  of  the 
mare  followed,  and  that  such  ordinary  motion  or  jar 
of  the  train  and  not  any  negligence  on  the  part  of 
the  defendant,  was  the  cause  of  her  death,  then  you 
should  find  the  defendant  not  guilty.  There  was  evi- 
dence in  the  case  on  which  to  base  this  instruction, 
and  no  instruction  was  given,  which  in  any  way  an- 
nounced that  principle,  and  it  should  have  been  given. 
We  find  no  error  in  the  ruling  of  the  court  upon  the 
other  instructions. 

Appellant  complains  of  the  action  of  the  trial  court 
in  refusing  to  admit  defendant's  exhibits  1  and  2,  but 
neither  is  abstracted,  and  we  will  not  consider  them. 
For  the  above  errors  the  judgment  of  the  trial  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Jeanette  McCann,  Executrix,  Appellee,  v.  Daisy  Daly 

et  al.,  (Hubert  Lee,  Appellant). 

Gen.  No.  5567. 

1.  Descent — effect  of  renunciation  by  widow.  If  the  testator 
leaves  a  child  or  children  etc.,  the  widow  by  renunciation  takes 
dower  In  his  lands  and  one  third  of  his  personal  estate.  If,  how- 
ever, he  leaves  no  child  etc.,  by  renunciation  she  takes  one-half 
of  his  entire  estate. 

2.  Descent — effect  of  adoption  of  child,  without  consent  of  wife. 
The  rights  of  the  wife  cannot  be  affected  by  the  husband  adopting 
a  child  without  the  consent  of  his  wife.  Nor  can  the  rights  of  the 
wife  be  affected  by  the  husband  undertaking  to  name  an  heir  other 
than  herself. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Charles  B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

L.  H.  Bancroft,  Alvin  W.  Wise  and  C.  M.  Clay 
Btjntain,  for  appellant. 

J.  Bert  Miller,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

Appellee  entered  her  motion  in  this  court  to  transfer 
this  appeal  to  the  Supreme  Court,  on  the  ground  that 
a  freehold  is  involved,  and  said  motion  was  ordered 
taken  with  the  case.  As  we  view  this  case  a  freehold 
is  not  involved  and  the  motion  is  therefore  denied. 
Zinc  Co.  v.  City  of  La  Salle,  117  111.  411 ;  In  Re  Ross 
Estate,  220  111.  142 ;  Burrows  v.  Kotz,  226  111.  40. 

March  21,  1910,  Isaac  McCann  died  testate  in  Kan- 
kakee county,  Illinois.  His  will  was  duly  admitted 
to  probate  in  the  County  Court  of  said  county  on 
May  2,  1910.  Appellee,  Jeannette  McCann,  and  his 
widow  Jennie  were  nominated  therein,  but  the  widow 
refused  to  qualify,  and  appellee,  Jeannette  McCann, 
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was  duly  appointed  and  qualified  as  sole  executrix 
thereof. 
In  the  disposition  of  his  estate,  the  will  says: 
"  After  my  just  debts  and  funeral  expenses  are  paid, 
I  give  to  my  wife  Jennie  McCann,  the  use,  rents,  in- 
comes and  benefits  of  all  my  property,  real,  personal 
and  mixed  for  and  during  her  life,  excepting  twenty- 
five  ($25.00)  Dollars  a  month,  which  is  to  be  paid  to 
my  sister  Ellen  Kaler,  during  her  life." 

"  After  the  death  of  my  wife,  my  real  estate  shall 
be  sold  within  two  years  and  the  proceeds  disposed 
of  as  follows :  To  Jeannette  McCann  my  niece  $1000.00. 
To  Daisy  Daly,  my  adopted  daughter  $1,000.00. 
The  remainder  to  be  divided  into  two  equal  parts  one 
half  to  Hubert  Lee  in  fee  and  the  other  half  to  be  put 
in  trust  and  the  issue,  rents  and  income  to  be  paid 
him  during  his  life  and  afterwards  to  his  issue  in 
fee  and  should  he  die  without  issue,  then  to  the  heirs 
of  the  testator  as  the  law  directs, ' '  and  other  bequests 
not  material  to  the  issues  here. 

Isaac  McCann  and  Jennie  McCann  were  married  in 
Wisconsin  in  1866  where  two  children  were  born,  both 
dying  in  infancy  and  prior  to  the  death  of  the  testator. 
On  May  2,  1910,  the  widow  filed  her  written  renuncia- 
tion, and  election  to  take  under  the  statute.  On  May 
24,  1910,  said  widow  died  in  said  county  testate  and 
on  August  6,  1910,  her  will  was  duly  admitted  to 
probate,  in  and  by  which  she  bequeaths  all  her  estate 
to  Jeannette  McCann  in  trust  with  powers  to  sell, 
etc.,  and  after  certain  bequests  to  pay  Daisy  Daly  all 
the  income  of  said  trust  estate  for  her  life  and  then 
the  principal  remaining  to  be  divided  equally  between 
her  surviving  issue.  Isaac  McCann  left  an  estate 
amounting  tcf  about  $4,000  about  $1,000  personalty 
and  the  rest  in  real  estate,  and  owing  about  $6,000. 

This  was  an  amended  bill  filed  by  appellee,  Jean- 
nette McCann,  executrix,  to  construe  the  will  of  Isaac 
McCann,  deceased,  and  for  other  relief  not  material 
here.  Answers  and  replications  were  filed.  The  an- 
swer of  appellant  denied  that  said  testator  died  leav- 
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ing  no  child  or  children,  but  alleged  that  said  testator 
left  surviving  him  Hubert  Lee  as  his  only  son,  and 
Daisy  Daly  as  an  adopted  daughter  of  said  Isaac 
McCann  and  Jennie  McCann.  James  J.  Daly,  admin- 
istrator with  the  will  annexed  of  Jennie  McCann,  de- 
ceased, filed  his  cross-bill  herein  asking  that  the  court 
decree  that  he  as  such  administrator  be  entitled  to 
one-half  of  all  the  real  and  personal  estate  of  said 
Isaac  McCann,  deceased,  after  the  payment  of  all 
debts,  etc.  Answers  and  replications  were  filed 
thereto  and  the  case  was  heard  before  the  chancellor, 
who  found  and  decreed  substantially  as  prayed  in  the 
amended  bill,  and  defendant,  Hubert  Lee,  appeals. 

The  only  question  here  argued  is  as  to  the  correct- 
ness of  the  decree  finding  that  said  testator,  Isaac 
McCann,  left  surviving  him  no  child  or  children  or 
descendants  of  any.    The  evidence  shows  that  in  1879 
Mary  Ewers,  a  sister  of  said  testator  died,  leaving 
her  daughter  Daisy,  then  about  seven  weeks  old ;  that 
just  before  she  died  she  requested  the  testator  and  his 
wife  to  take  the  child  and  give  her  a  home,  etc. ;  that 
they  assented  to  said  request,  and  from  that  time  she 
made  her  home  with  them,  and  seems  to  have  been 
treated  by  them  as  their  own  child.     Certified  copies 
of  records  of  the  Circuit  Court  of  Eichland  county, 
Wisconsin,  were  introduced  in  evidence,  which  show 
that  in  1880,  Isaac  McCann  filed  his  petition  in  said 
court,  asking  that  by  an  order  of  court  said  Ella 
Ewers  may  be  made  and  established  the  legal  heir 
of  petitioner,  and  that  her  name  be  changed  to  Ella 
McCann,  etc.    Also  certain  bound  volumes  of  the  Stat- 
utes of  Wisconsin  were  introduced  in  evidence,  and 
much  of  the  argument  is  made  upon  the  admissibility 
and  effect  of  said  records.    As  we  view  this  case  it 
is  not  necessary  to  discuss  or  decide  those  questions. 
Jennie  McCann,  the  wife  of  Isaac  McCann,  did  not 
join  with  him  in  said  petition,  and  hence  her  rights 
under  the  laws  of  Illinois  could  not  be  and  were  not 
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affected  by  any  proceedings  had  on  his  petition  alone, 
in  said  court.  McCann  was  a  resident  of  this  state 
at  the  time  of  his  death  and  all  his  property  was 
located  here,  and  hence  our  statute  governs  the  de- 
scent of  it.  Keegan  v.  Geraghty,  101  111.  26;  Stoltz 
v.  Doering,  112  111.  234 ;  Hall  v.  Gabbert,  213  111.  208. 
Under  our  law  the  wife  has  certain  rights  and  in- 
terests which  cannot  be  taken  away  without  her  con- 
sent. One  is  the  right  after  his  death,  to  renounce 
the  provisions  made  for  her  in  his  will,  and  to  take 
in  lieu  thereof  as  provided  in  chapter  41,  of  our  stat- 
ute. This  she  did  and  thereby  became  under  section 
12  entitled  to  one-half  of  his  estate,  after  the  payment 
of  his  just  debts,  etc.  Under  our  law,  if  the  testator 
leaves  a  child  or  children,  etc.,  the  widow  by  renounc- 
ing takes  dower  in  his  lands  and  one-third  of  his  per- 
sonal estate,  while  if  he  leaves  no  child,  etc.,  by  re- 
nouncing, she  takes  one-half  of  his  entire  estate.  Our 
statute  of  adoption,  chapter  4,  provides:  "but  the 
prayer  of  such  petition,  by  a  person  having  a  hus- 
band or  wife,  shall  not  be  granted  unless  such  husband 
or  wife  joins  therein." 

It  would  seem  strange  indeed,  if  McCann  could  do 
indirectly  what  he  could  not  do  directly,  that  is,  con- 
trary to  our  law,  either  in  this  or  another  state,  adopt 
a  child  without  his  wife's  consent,  thereby  depriving 
her  of  valuable  rights  accorded  her  under  our  laws. 

But  it  is  argued  that  McCann  did  not  adopt  Mrs. 
Daly  but  proceeded  under  a  statute  of  Wisconsin, 
which  provided  simply  for  the  making  of  another  his 
heir.  We  are  unable  to  see  that  it  makes  any  differ- 
ence in  this  case  whether  it  was  an  attempt  to  make 
her  his  heir  or  adopt  her.  The  result  so  far  as  it 
would  affect  the  rights  and  interest  given  the  widow 
under  our  law  would  be  the  same. 

As  was  said  in  Wallace  v.  Rappelye,  103  HI.  229: 
"Where  there  are  husband  and  wife,  the  wife's  in- 
terest as  respects  herself  or  her  children  in  the  right 
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of  inheritance  cannot  be  affected  by  any  act  of  adop- 
tion by  the  husband  alone  of  another's  child  than  their 
own,  giving  it  the  right  of  inheritance,  but  there  must 
be  consent  of  the  wife  thereto.' '  See  also  Stanley 
v.  Chandler,  53  Vt.  617 ;  Barnes  v.  Allen,  25  Ind.  222, 
Finding  no  error  in  the  record,  the  decree  of  the  trial 
court  is  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  Emil  Pressler,  Plaintiff  in  Error. 

Gen.  No.  5573. 

Dram-shops — section  49  of  act  construed.  This  section  which 
prohibits  the  sale  of  intoxicating  liquors  etc.,  upon  "any  general 
or  special  election  day"  includes  an  election  held  for  the  purpose 
of  electing  a  trustee  of  schools. 

Error  to  the  Circuit  Court  of  Lee  county;  the  Hon.  Oscab  B. 
Heard,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Affirmed.     Opinion  filed  March  13,  1912. 

John  E.  Erwin  and  John  J.  Swenie,  for  plaintiff 
in  error. 

Harry  Edwards,  for  defendant  in  error. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

Plaintiff  in  error  was  indicted  at  the  April  term, 
1911,  of  the  Lee  county  Circuit  Court  for  keeping  a 
saloon  open  within  one  mile  of  the  place  of  holding  an 
election  for  a  trustee  of  schools. 

By  agreement  the  case  was  submitted  to  the  court 
and  tried  upon  the  following  statement  of  facts. 

"On  April  8,  1911,  an  election  for  trustee  of  schools 
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was  held  in  Township  Number  Twenty  One  North, 
Range  Nine  East  of  the  Fourth  Principal  Meridian, 
in  Lee  county,  Illinois,  and  that  on  said  day  defendant 
kept  open  a  saloon  for  the  sale  of  intoxicating  liquors 
at  retail  within  one  mile  of  the  place  of  holding  said 
election;  that  Township  Number  Twenty  One  is  a 
township  for  school  purposes,  the  boundaries  of  which 
do  not  coincide  with  towns  as  established  under  Town- 
ship Organization  Laws;  that  said  township  for  gen- 
eral election  has  five  voting  precincts,  a  number  of 
which  would  be  at  a  greater  distance  than  one  mile 
from  the  place  of  business  of  defendant/ ' 

Propositions  of  law  were  submitted  raising  the  sole 
question  of  defendant's  guilt  under  Section  79,  Chap- 
ter 46  Revised  Statutes,  which  is  as  follows : 

"Sec.  79.  No  spirituous,  malt,  vinous  or  intoxicat- 
ing liquor  shall  be  sold  or  given  away  at  retail,  nor 
shall  any  saloon  or  bar  room  or  place  where  such  li- 
quor is  so  sold  or  given  away,  be  open  upon  any  gen- 
eral or  special  election  day  within  one  mile  of  the 
place  of  holding  an  election.  Whoever  violates  the 
provisions  of  this  section  shall  be  fined  in  a  sum  not 
less  than  $25  nor  more  than  $100.' ' 

Article  III,  Chapter  122,  Revised  Statutes,  provides 
for  the  election  of  trustees  of  schools,  and  we  think 
such  elections  come  clearly  within  said  Section  79. 
By  said  Article  the  election  held  for  the  purpose  of 
electing  a  trustee  of  schools  is  provided  for  generally 
throughout  the  state;  they  are  all  governed  by  the 
same  provisions,  and  uniform  as  to  time  in  each  of  the 
two  classes  of  townships.  We  think  the  term,  "any 
general  or  special  election  day,"  clearly  includes  the 
election  held  for  the  purpose  of  electing  a  trustee  of 
schools. 

We  fail  to  see  how  the  fact  that  the  trustees  of 
schools  or  judges  may  postpone  said  election,  as  pro- 
vided in  Section  14  of  said  Article  III,  affects  the 
question  at  issue,  as  said  postponed  election  would  still 
come  within  its  terms. 

A  general  election  is  one  provided  for  by  law  through- 
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out  the  state  or  certain  subdivisions.  A  special  elec- 
tion is  one  provided  for  by  law  under  special  circum- 
stances. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 


Gust  Johnson,  Appellant,  t.  County  of  Winnebago, 

Appellee. 

Gen.  No.  5573. 

Elections — for  what  expenses  county  not  liable.  A  county  is  not 
liable  for  reasonable  compensation  to  one  who  at  the  instance 
of  the  Election  Commissioners  of  a  city  which  has  adopted  the  City 
Election  Act,  delivers  for  use  at  a  primary  election  "the  booths, 
ballot  boxes,  ballots,  guard  rails  and  other  necessary  articles  for 
the  conducting  of  said  election." 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the  Hon. 
Abthub  H.  Frost,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Affirmed.  Opinion  filed  March  13,  1912.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

A.  Phillip  Smith,  for  appellant. 
Harry  B.  North,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

The  City  of  Rockford  adopted  what  is  known  as  the 
City  Election  Act  (Revised  Statutes  1909,  page  984). 
Plaintiff  sued  defendant,  and  the  case  was  tried  be- 
fore the  judge  upon  a  stipulation  of  facts  in  substance 
as  follows:  That  the  City  of  Rockford  adopted  said 
act  in  1910;  that  February  25,  1911,  a  special  primary 
election  was  held  in  the  seventeenth  judicial  circuit  to 
nominate  candidates  for  judge  in  said  circuit,  to  sue- 
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ceed  Hon.  Kobert  W.  Wright,  deceased ;  that  the  Board 
of  Election  Commissioners  of  said  city  employed  plaint- 
iff to,  and  he  did  deliver  to  the  voting  places  in  said 
city,  "the  booths,  ballot  boxes,  ballots,  guard  rails  and 
other  articles  necessary  for  the  conducting  of  said  elec- 
tion/'  for  the  sum  of  twenty  dollars;  that  said  sum 
is  reasonable,  and  that  it  is  due  and  payable  to  plaint- 
iff. 

Propositions  of  law  were  submitted,  and  judgment 
was  entered  against  plaintiff  for  costs,  and  he  appeals. 
The  only  question  urged  here  is  whether  or  not  the  de- 
fendant is  liable  to  plaintiff  for  said  amount  under  the 
stipulated  facts. 

Article  VII,  Section  1  of  the  Election  Law  provides 
that i  i  All  expenses  incurred  by  such  board  of  Election 
Commissioners  shall  be  paid  by  such  city".  The  case 
of  Bolles  et  al.  v.  Prince  et  al.,  250  111.  36,  was  where  one 
judge  of  election,  one  clerk  of  election,  one  who  fur- 
nished a  place  for  the  election,  and  one  who  furnished 
printing  and  stationery  for  the  township  election  in 
the  City  of  Danville,  which  had  previously  adopted  the 
City  Election  Law,  filed  a  petition  for  a  mandamus 
against  the  board  of  town  auditors  to  meet,  audit  and 
allow  their  claims  for  said  services.  A  demurrer  was 
sustained  to  the  petition  and  it  was  dismissed,  and 
they  appealed. 

The  Supreme  Court  in  deciding  the  case  reversed 
the  judgment  of  the  trial  court,  and  say,  "The  legis- 
lature had  the  authority  to  make  an  apportionment 
of  the  cost  among  the  county,  the  city,  and  the  town- 
ship, and  require  each  to  bear  its  proportion.  Article 
7  of  the  act  is  devoted  to  this  purpose.  The  county 
is  required  to  pay  the  salaries  of  the  election  commis- 
sioners and  chief  clerks.  The  city  is  required  to  pay 
all  expenses  incurred  by  the  board  of  election  commis- 
sioners *  *  *  The  township  is  not,  however,  li- 
able for  the  rent  of  places  of  holding  the  election  and 
the  printing  and  miscellaneous  expenses.    These  were 
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expenses  incurred  by  the  commissioners  required  to 
be  paid  by  the  city. ' 9 

Plaintiff's  claim  certainly  comes  within  the  term 
* '  miscellaneous  expenses. 9 ' 

Appellant  argues  that  the  attention  of  the  Supreme 
Court  was  not  called  to  the  provisions  of  the  act  known 
as  the  " Ballot  Law"  in  the  Bolles  case,  therefore  it 
should  not  apply  in  this  case.  However  that  may  be, 
we  fail  to  find  anything  in  that  act  which  would  justify 
us  in  refusing  to  follow  the  holdings  in  the  Bolles 
case. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  is  affirmed.  * 

Affirmed. 


Elmer  L.  Forney,  Appellee,  t.  Philip  Schlachter, 

Appellant. 

Gen.  No.  5575. 

1.  Masteb  and  servant — duty  to  furnish  safe  place.  It  is  the 
duty  of  the  master  to  exercise  reasonable  diligence  to  furnish  to 
the  servant  a  reasonably  safe  place  to  work  and  that  duty  cannot 
be  delegated  to  another  so  as  to  relieve  himself  from  liability  in 
case  he  fails  to  do  it. 

2.  Instructions — when  refusal  of  correct  will  not  reverse.  The 
refusal  of  an  instruction  which  correctly  states  an  abstract  propo- 
sition of  law  will  not  effect  a  reversal  especially  if  such  instruction 
if  given  would  have  been  calculated  to  have  misled  the  jury. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  La  Salle  county;  the  Hon.  Edgar  Eldredge,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  13,  1912.  Rehearing  denied  and  opinion  modi- 
fied April  25,  1912. 

Chtjbbuck  &  Jokes  and  Butters  &  Armstrong,  for 
appellant. 
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Ltjcey  &  Larkin,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

The  declaration  in  this  case  consisted  of  the  one  count 
alleging  that  the  defendant,  "did  negligently  and 
wrongfully  erect  and  construct  a  platform  in  an  unsafe 
and  dangerous  manner  by  putting  poor  material  in 
said  platform  and  then  and  there  overloaded  said 
platform  with  cement,  materials  and  men,  and  did 
negligently  and  wrongfully,  by  a  certain  foreman,  or- 
der and  direct  the  plaintiff  to  go  under  said  platform 
so  defectively  constructed,  to  perform  certain  duties 
for  defendant",  etc. 

Defendant  was  a  concrete  contractor,  using  a  ce- 
ment mixer  in  connection  with  which  was  built  a 
wooden  platform  about  four  and  one-half  feet  high 
and  sixteen  feet  long,  with  an  incline  or  runway  several 
feet  long  from  the  ground  up  to  the  platform.  On 
this  platform  were  placed  the  materials  for  making  the 
concrete,  and  from  which  they  were  put  into  the  mixer. 
On  June  18, 1909,  plaintiff  was  one  of  the  workmen  for 
defendant,  putting  in  concrete  work  at  Streator,  Illi- 
nois. "While  he  was  under  said  platform,  connecting 
the  water  hose  to  the  engine,  the  platform  collapsed,  in- 
juring the  plaintiff,  for  which  he  brings  suit.  The  trial 
resulted  in  a  judgment  for  plaintiff  for  $1,000  and  de- 
fendant appealed,  and  assigns  numerous  errors. 

Appellant  insists  that  the  trial  court  erred  in  over- 
ruling his  objections  to  several  statements  of  the  plaint- 
iff that  witness  Wissen,  who  he  says  ordered  and  di- 
rected him  to  go  under  the  platform  and  attach  the 
hose  to  the  engine,  was  a  foreman.  No  motion  was 
made  to  exclude  this  statement  and  as  the  witness  told 
what  Wissen  did  there,  what  acts  of  authority  he  ex- 
ercised over  the  men  of  that  crew,  what  directions  he 
gave  them  on  that  job,  etc.,  we  think  his  conclusion 
that  Wissen  "was  a  foreman"  is  not  reversible  error. 

Appellant  also  insists  that  there  is  no  proof  that  the 
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platf  ornj  was  negligently  constructed  of  poor  material. 
The  evidence  shows  that  the  platform  and  run  were 
built  every  time  they  moved  the  mixer  from  one  job  to 
another;  that  the  timbers  were  used  over  and  again, 
sometimes  being  used  for  forms,  many  of  them  slivered 
up  like  old  lumber,  split  and  twisted;  and  we  cannot 
say  that  the  jury  were  not  fully  warranted  in  finding 
that  allegation  proven. 

It  is  also  insisted  that  plaintiff  helped  build  the 
platform  at  this  place  and  knew  its  unsafe  condition, 
which  would  preclude  a  recovery.  We  have  examined 
the  testimony  carefully,  and  while  it  is  somewhat  con- 
flicting on  that  point,  yet  we  think  it  clearly  shows 
that  he  did  not  help  build  the  platform. 

It  is  also  insisted  that  the  breaking  down  of  the 
platform  was  the  result  of  a  fellow  servant  dropping 
a  sack  of  cement  on  it.  This  platform  was  built  to 
carry  five  thousand  pounds,  and  at  the  time  of  the 
accident  had  not  over  two  thousand  pounds  on  it.  It 
was  about  four  and  one-half  feet  from  the  ground,  and 
the  runway  was  not  yet  completed  and  some  of  the 
workmen  were  carrying  the  sacks  of  cement  weighing 
about  one  hundred  pounds  each,  to  the  platform,  while 
one  was  on  the  platform  taking  them  and  placing  them 
in  rows  or  piles. 

It  was  the  duty  of  defendant  to  exercise  reasonable 
diligence  to  furnish  plaintiff  a  reasonably  safe  place 
to  work,  and  that  duty  could  not  be  delegated  to  an- 
other so  as  to  relieve  himself  from  liability  in  case  he 
failed  to  do  it. 

Appellant  complains  of  the  action  of  the  trial  court 
in  refusing  instructions  numbered  30,  31,  and  32. 

Number  30  directed  a  verdict  for  defendant,  unless 
the  jury  believed  that  the  platform  or  run  had  been 
constructed  of  poor  material,  and  that  such  poor  ma- 
terial was  the  cause  of  its  giving  way,  which  was 
clearly  erroneous.  Number  31  told  the  jury,  as  a  mat- 
ter of  law,  that  "Wissen  was  not  authorized  by  the 
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defendant  to  give  the  order,  direction  or  request  to 
the  plaintiff  to  connect  the  hose  to  the  injector  as  tes- 
tified to  in  the  evidence,  and  that  all  orders  given  by 
said  Wissen  to  the  plaintiff,  under  the  evidence  in  this 
case,  were  not  authorized  by  the  defendant  or  binding 
upon  him."  This  was  clearly  a  question  of  fact  for 
the  jury  under  all  the  evidence  in  this  case.  Number 
32  told  the  jury  that  if  they  believed  the  injury  to  the 
plaintiff  was  caused  by  mere  accident,  they  should 
find  for  the  defendant.  As  an  abstract  proposition  of 
law  it  is  no  doubt  correct ;  but  when  given  to  a  jury  in 
that  form,  who  may  speculate  upon  what  an  "acci- 
dent" is,  without  any  limitation  or  qualification,  it 
is  not  correct.  If  the  injury  had  been  caused  by  a 
"mere  accident,"  the  trial  court,  no  doubt,  would  have 
granted  appellant's  motion  to  exclude  the  evidence  and 
have  instructed  the  jury  to  find  defendant  not  guilty. 
It  was  properly  refused  under  the  facts  in  this  case. 
Yarber  v.  C.  &  A.,  235  111.  589. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  v.  John  Kryl,  Plaintiff  in  Error. 

Gen.  No.  5579. 

1.  Instructions — predicated  upon  evidence.  An  instruction  not 
predicated  upon  any  evidence  in  the  cause  and  which  was  calcu- 
lated to  mislead  is  ground  for  reversal. 

2.  Dram-shops — when  defendant  not  liable,  for  sales  made  with- 
out his  authority.  In  a  prosecution  for  the  illegal  sale  of  intoxi- 
cating liquor  if  the  defendant  kept  a  dram-shop  it  will  be  presumed 
that  those  attending  to  that  business  had  authority  to  sell  but  if 
the  defendant  did  not  keep  a  dram-shop  and  members  of  his  family, 
servants,  or  anyone  else  Bold  liquors  there,  contrary  to  the  pro- 
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▼talons  of  the  statute,  he  Is  not  liable  for  such  sales  unless  so  made 
with  his  knowledge,  consent  or  approval. 

Error  to  the  County  Court  of  McHenry  county;  the  Hon.  D.  T. 
Smiley,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.    Reversed  and  remanded.    Opinion  filed  March  13,  1912. 

George  H.  Mason,  for  plaintiff  in  error;  Mullen  & 
Hoy  and  Henry  V.  Freeman,  of  counsel. 

David  R.  Joslyn,  for  defendant  in  error ;  E.  H.  Waite 
and  Paul  J.  Donovan,  of  counsel. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

On  September  30,  1910,  the  state's  attorney  of  Mc- 
Henry county  filed  in  the  County  Court  of  said  county 
his  information,  consisting  of  six  counts,  charging  de- 
fendant with  the  offense  of  selling  intoxicating  liquors 
in  less  quantities  than  one  gallon,  not  having  a  legal 
license  to  keep  a  dram-shop,  contrary  to  the  form  of 
the  Statute,  etc.  The  case  was  tried  by  a  jury,  which 
found  defendant  guilty  on  five  counts,  and  he  was  sen- 
tenced to  pay  a  fine  of  $40  on  each  of  said  counts ;  and 
defendant  appeals  to  this  court,  which  by  agreement 
of  parties  is  to  be  considered  as  pending  here  on  writ 
of  error.  Defendant  assigns  twenty  errors,  most  of 
which  he  does  not  refer  to  in  his  argument.  The  evi- 
dence shows  that  defendant  lives  and  is  engaged  in 
business  in  Chicago;  that  he  also  owns  a  forty  acre 
tract  of  land  on  the  Fox  River  in  McHenry  county, 
upon  which  were  located  three  dwelling  houses,  a  barn, 
ice  house  and  other  improvements,  and  where  he  with 
his  family  spent  more  or  less  time  during  the  summer 
season ;  that  frequently  their  friends  visit  them  there, 
remaining  from  a  few  days  to  several  weeks ;  that  he 
keeps  in  the  ice  house,  groceries,  provisions,  beer  and 
wine;  that  he  did  not  keep  liquors  for  sale,  but  only 
for  the  use  of  his  family  and  help,  and  for  the  enter- 
tainment of  his  guests;  that  he  had  no  knowledge  of 
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any  liquors  of  any  kind  having  been  sold  there  by  any 
one  during  the  time  he  owned  the  place;  that  he  had 
expressly  declared  that  none  be  sold.  The  evidence 
of  the  prosecution  shows  that  on  several  occasions  wit- 
nesses had  purchased  beer  there  from  persons  on  the 
premises;  but  the  only  one  identified  was  the  wife  of 
defendant,  who  positively  denied  having  sold  to  any- 
one. 

Complaint  is  made  of  the  statements  made  by  the 
state's  attorney  in  his  examination  of  veniremen  and 
in  his  opening  statement  to  the  jury.  We  think  some 
of  the  statements  made  were  improper,  and  when  ob- 
jected to  should  have  been  excluded  by  the  court,  and 
the  jury  instructed  to  disregard  them. 

Complaint  is  also  made  of  several  of  the  instruc- 
tions given  at  the  request  of  the  prosecution.  Instruc- 
tion No.  7  reads: 

"You  are  instructed,  as  a  matter  of  law,  that  the 
giving  away  of  intoxicating  liquors  or  other  shift  or 
device  to  evade  the  provision  of  the  dram-shop  act  is 
an  unlawful  selling. ' 9 

There  is  no  evidence  on  the  part  of  the  prosecution 
that  any  liquor  was  given  away,  and  on  the  part  of  the 
defendant  that  it  was  given  only  to  members  of  his 
family,  the  help,  and  to  the  guests  when  they  wanted 
it.  There  is  no  pretense  that  this  giving  away  was 
any  shift  or  device  to  evade  the  provisions  of  the 
dram-shop  act.  It  is  a  case  where  the  giving  of  a 
correct  legal  proposition  in  the  form  of  an  instruction 
to  the  jury,  without  any  qualification  as  to  the  facts  in 
the  case,  tends  to  mislead  or  confuse  them. 

No.  8  reads : 

"The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant  or  his  bartender,  or  his 
servants  or  agents,  or  through  the  members  of  his 
family  within  eighteen  months  just  prior  to  the  filing 
of  the  information  in  this  case,  within  the  said  county, 
sold  intoxicating  liquors  in  less  quantities  than  one 
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gallon,  not  having  any  license  to  keep  a  dram-shop, 
then  yon  should  find  the  defendant  guilty". 

This  instruction  should  not  have  been  given  in  this 
case.  There  is  no  evidence  here  that  defendant  had 
a  bartender,  or  that  he  kept  the  place  for  the  sale  of 
intoxicating  liquors,  and  unless  he  did  so,  sales  made 
by  agents  or  servants  or  members  of  his  family,  with- 
out  his  knowledge,  consent  or  approval,  would  not 
render  him  liable;  and  directing  a  verdict,  it  should 
have  been  accurate. 

Nos.  9  and  10  are  likewise  objectionable. 

No.  18  reads : 

"You  are  instructed  that  it  is  not  necessary  for  the 
state  to  prove  any  specific  days  when  sales  were  made, 
— all  that  is  necessary  is  to  prove  sales  made  within 
eighteen  months  prior  to  the  filing  of  the  informa- 
tion." 

This  is  too  general  as  applied  to  the  facts  of  the 
case. 

The  evidence  in  this  record  fails  to  show  that  de- 
fendant was  keeping  a  dram-shop  at  this  place,  and 
that  the  sales,  if  made  as  testified  to  by  the  witnesses 
for  the  prosecution,  were  made  by  him,  or  with  his 
knowledge,  consent  or  approval.  If  the  defendant  kept 
a  dram-shop  there  then  it  would  be  presumed  that 
those  attending  to  that  business  had  authority  to  sell ; 
but  if  he  did  not  keep  a  dram-shop,  and  members  of  his 
family,  servants  or  anyone  else  sold  liquors  there,  con- 
trary to  the  provisions  of  the  Statute,  he  would  not 
be  liable  for  such  sales,  unless  so  made  with  his  knowl- 
edge, consent  or  approval.  Grosch  v.  City  of  Centralia, 
6  111.  App.  107. 

For  the  above  errors  and  others  which  may  not  oc- 
cur on  another  trial,  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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John  H.  Ladd,  Appellee,  t.  Ernest  G.  Ladd  et  al., 

Appellants. 

Gen.  No.  55S0. 

1.  Appeals  and  errors — when  question  not  saved  for  review. 
The  action  of  the  trial  court  in  permitting  files  to  be  supplied  is 
not  saved  for  review  in  the  absence  of  an  exception  having  been 
preserved. 

2.  Forcible  entry  and  detainer — what  essential  to  recovery. 
In  order  for  the  plaintiff  to  recover  in  an  action  of  forcible  entry 
and  detainer  it  is  essential  that  he  establish  that  at  the  time  of 
the  commencement  of  the  action  he  was  entitled  to  the  possession 
of  the  premises  in  question. 

3.  Forcible  entby  and  detainer — what  does  not  show  right  of 
possession.  A  judgment  in  ejectment  rendered  in  an  action  be- 
tween the  same  parties  as  those  involved  in  the  forcible  entry  and 
detainer  suit  does  not  establish  the  plaintiff's  right  of  possession 
at  the  time  of  the  commencement  of  the  action  by  him  in  forcible 
entry  and  detainer. 

4.  Dismissal— when  not  allowed  on  appeal.  The  appellant  can- 
not dismiss  on  appeal  a  defendant  to  an  action  of  forcible  entry 
and  detainer  against  whom  a  judgment  has  been  erroneously  en- 
tered. 

Forcible  detainer.  Appeal  from  the  City  Court  of  Kewanee;  the 
Hon.  H.  Sterling  Pomeroy,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
March  13,  1912. 

Stuetz  &  Ewan  and  Wilson  &  Cummings,  for  ap- 
lant. 

Anderson  &  Andrews,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

This  is  an  action  of  forcible  entry  and  detainer,  com- 
menced before  a  justice  of  the  peace,  where  defend- 
ants had  judgment,  and  plaintiff  appealed  to  the  City 
Court  of  Kewanee,  where  plaintiff  recovered  judg- 
ment, and  defendants  appeal. 


•  i 
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Before  the  case  was  tried  in  the  City  Court  plaintiff 
asked  and  obtained  leave  to  file  a  copy  of  the  complaint, 
which,  the  affidavit  of  his  attorney  says,  was  not 
among  the  papers  transmitted  by  the  Justice,  and 
which  he  believes  has  been  lost.  Defendants  assign 
error  upon  the  action  of  the  trial  court  in  permitting 
plaintiff  to  supply  the  files  in  that  way;  and  they  de- 
vote considerable  of  their  brief  and  argument  to  that 
assignment.  Suffice  it  to  say,  defendants  made  no 
objection  to  that  action  of  the  trial  court,  and  took 
no  exception  to  said  proceeding,  which  could  only  be 
preserved  by  bill  of  exceptions,  which  was  not  done, 
and  is  therefore  not  before  us. 

Upon  the  trial,  plaintiff  introduced  in  evidence,  over 
the  objection  of  the  defendants,  a  transcript  of  his 
judgment  against  Ernest  C.  Ladd  and  Grace  L.  Ladd 
in  an  action  in  ejectment,  obtained  in  the  Circuit  Court 
of  Henry  county,  Illinois,  for  the  same  premises  in 
controversy  in  this  suit. 

The  only  testimony  offered  was  that  of  plaintiff,  who 
testified  that  defendants  lived  in  the  property  in  ques- 
tion from  the  time  this  suit  was  begun  until  the  time 
of  trial,  but  wholly  fails  to  show  how  he  is  entitled 
to  its  possession.  Neither  does  the  complaint  show 
how  he  is  entitled  to  it  nor  how  the  defendants  have 
violated  the  Forcible  Entry  and  Detainer  Act.  The 
complaint  alleges  that  he  is  entitled  to  the  possession 
of  said  premises,  and  that  defendants  unlawfully  with- 
hold the  possession  thereof  from  him. 

The  evidence  does  not  show  whether  defendants '  en- 
try was  forcible  or  peaceable  and  unlawfully  withheld, 
or  made  into  vacant  or  unoccupied  lands  without  right 
or  title,  or  were  lessees  holding  without  right  after 
determination,  or  whether  said  premises  had  been  con- 
veyed by  any  grantor  in  possession,  etc.,  as  provided 
by  said  Act.  Woodbury  v.  Eyel,  128  111.  App.  459.  A 
suit  under  our  Forcible  Entry  and  Detainer  Act,  Chap- 
ter 57,  Revised  Statutes,  is  purely  a  statutory  proceed- 
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ing  and  before  the  plaintiff  can  recover  the  possession 
of  real  estate  in  this  summary  manner,  its  provisions 
must  be  strictly  complied  with.  Fitzgerald  v.  Quinn, 
165  111.  354;  Whitehill  v.  Cooke,  140  111.  App.  520. 

Appellee  insists  that  the  transcript  of  the  ejectment 
judgment  conclusively  proves  that  he  was  entitled  to 
the  possession,  etc.  The  judgment  in  the  ejectment 
suit  was  as  to  the  title  of  plaintiff  to  the  premises. 
This  suit  could  have  nothing  to  do  with  the  title,  for 
various  reasons,  but  was  solely  a  question  as  to  who 
had  the  right  to  the  possession  at  that  time. 

The  ejectment  judgment  was  against  only  two  of 
the  defendants,  and  this  judgment  is  against  Isabella 
Ladd,  also.  Appellee  admits  this  error,  and  moved 
the  court  to  dismiss  his  suit  as  to  said  defendant,  Isa- 
bella Ladd,  which  was  denied,  for  obvious  reasons. 
Plaintiff  has  judgment  below  against  her  for  the  pos- 
session of  said  premises  and  for  costs  and  from  which 
she  has  appealed  and  given  bond  to  comply  with  in 
case  that  judgment  is  affirmed.  The  granting  of  that 
motion  would  not  release  the  judgment  below  against 
her. 

For  the  errors  above  the  judgment  of  the  trial  court 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Eleanor  M.  Truman,  Appellee,  v.  B.  A.  Rodesch, 

Appellant. 

Gen.  No.  5583. 

Forcible  entey  and  detainee — what  not  defense.  In  an  action 
solely  for  possession  the  tenant  cannot  prove  his  damages  suf- 
fered because  of  the  failure  or  neglect  of  the  landlord  to  perform 
an  Independent  covenant  on  his  part. 

Forcible  detainer.    Appeal  from  the  County  Court  of  Lee  county; 
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the  Hon.  Robebt  H.  Scott,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  March  13, 
1912. 

Wingert  &  Wingert,  for  appellant. 

H.  A.  Brooks  and  Henry  C.  Warner,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

This  was  a  suit  brought  in  the  County  Court  of  Lee 
county  for  the  possession  of  certain  premises  in  the 
City  of  Dixon,  Illinois,  under  the  Forcible  Entry  and 
Detainer  Act.  A  jury  was  waived  and  there  was  a 
trial  by  the  court  by  agreement.  Plaintiff  obtained 
judgment  for  possession  of  the  premises,  and  de- 
fendant appeals. 

Defendant  took  possession  of  said  premises  Sep- 
tember 1,  1907,  under  a  written  lease  for  the  term  of 
five  years  at  $60.00  per  month  rent,  with  the  privilege 
of  an  additional  term  at  his  option.  The  lease  con- 
tained the  following  provision:  "It  is  also  agreed  by 
the  party  of  the  first  part,  that  said  premises  shall  be 
comfortably  heated  between  the  hours  of  seven  o  'clock 
a.  m.  and  10:30  p.  m." 

Defendant  refused  to  pay  the  rent  for  the  months 
of  February,  March,  April  and  May  1911;  and  on 
May  25th  plaintiff  served  a  written  notice  of  the  rent 
due  and  a  demand  of  payment  on  or  before  May  30, 
1911,  or  said  lease  would  be  terminated,  as  provided 
by  the  Landlord  and  Tenant  Act,  Sec.  8,  Chapter  80, 
Revised  Statutes.  Defendant  did  not  pay  said  rent, 
and  this  suit  was  brought. 

On  the  hearing  defendant  offered  to  prove  that  said 
premises  were  not  heated  comfortably  during  said 
hours;  that  many  days  during  the  fall,  winter  and 
spring  months,  the  temperature  was  as  low  as  forty- 
five  degrees;  that  he  had  suffered  damages  on  that 
account  far  in  excess  of  the  rent  owing,  etc.,  all  of 

You  GLXYIII  20. 
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which  was  denied  by  the  trial  court.  Defendant  takes 
the  position  that  if  his  damages  exceeded  the  rent 
due,  then  he  was  in  fact  not  in  default,  and  there  was 
no  rent  due,  and  therefore  this  suit  could  not  be  main- 
tained. With  this  contention  we  do  not  agree.  The 
covenant  to  pay  rent  was  not  upon  condition  that 
plaintiff  comfortably  heat  said  premises,  but  was  a 
separate  and  independent  covenant ;  and  when  he  failed 
to  perform  it,  the  landlord  had  the  right,  after  notice 
and  demand,  to  declare  the  lease  forfeited,  and  to  sue 
for  possession.  "The  whole  question  in  actions  of  this 
nature  is,  does  the  defendant  unlawfully  withhold  pos- 
session of  the  premises  sought  to  be  recovered  in  the 
action.' '    Woodbury  v.  Eyel,  128  111.  App.  459. 

If  this  was  an  action  for  recovery  of  the  rent,  a 
different  question  would  be  presented.  Appellant  ar- 
gues that  he  should  have  been  permitted  to  make  said 
defense,  on  the  grounds  that  it  would  prevent  a  multi- 
plicity of  suits,  which  is  favored  in  law,  but  the  leg- 
islature of  this  and  many  other  states  has  seen  fit  to 
provide  this  summary  proceeding  solely  for  obtaining 
possession  of  real  estate,  regardless  of  the  question  of 
the  amount  of  rent  due  or  damages  sustained.  This 
act  has  been  in  existence  too  many  years,  and  our  courts 
have  dealt  with  it  too  long,  for  us  now  to  declare  it  in- 
effectual for  the  purpose  intended. 

The  law  is  well  settled  in  this  and  other  states,  that 
the  tenant  cannot  prove  his  damages  suffered  because 
of  the  failure  or  neglect  of  the  landlord  to  perform  an 
independent  covenant  on  his  part,  in  an  action  solely 
for  possession.  Peterson  v.  Kreuger,  70  N.  W.  Rep. 
567,  (67  Minn.  449) ;  Mark  v.  Shumann  Piano  Co.,  208 
111.  282 ;  McSloy  v.  Ryan,  27  Mich.  109. 

Finding  no  error  in  the  record,  the  judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 
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Austin  Davis,  Appellee,  t.  Peoria  Railway  Company, 

Appellant. 

Gen.  No.  5586. 

Personal  injuries — what  essential  to  recover  in  action  for.  A 
plaintiff  in  an  action  for  personal  injuries  cannot  recover  unless 
he  affirmatively  establishes  that  at  the  time  of  his  injury  he  was 
in  the  exercise  of  ordinary  care  for  his  own  saftey. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  N.  E.  Wobthington,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1911.  Reversed. 
Opinion  filed  March  13,  1912. 

Pinknby  &  McRobebts,  for  appellant. 
Qttinn,  Quinn  &  McGbath,  for  appellee. 

Mb.  Justice  Mobton  W.  Thompson  delivered  the 
opinion  of  the  court. 

Appellant  operates  a  double  track  street  railroad 
on  Adams  street  in  the  city  of  Peoria,  Illinois.  Adams 
street  runs  northeast  and  southwest.  The  north  bound 
cars  run  on  the  east,  and  the  south  bound  on  the  west 
track. 

Plaintiff  testified  that  he  was  twenty-nine  years  old ; 
that  about  7:30  o'clock  on  the  morning  of  March  25, 
1910,  as  he  was  returning  to  his  home  from  work,  he 
alighted  from  a  north  bound  car  at  McCall  street,  and 
went  to  the  rear  of  his  car,  and  started  to  cross  the 
north  bound  track  when  he  was  struck  by  a  south 
bound  car;  that  it  was  a  clear  morning;  that  he  had 
no  idea  how  fast  the  car  that  struck  him  was  going; 
that  his  eyesight  and  hearing  were  good,  and  that  he 
did  not  hear  any  bell  sounded,  and  did  not  see  the  car 
until  it  was  almost  upon  him,  when  he  jumped  and 
was  struck  by  the  car  and  was  hurt,  in  consequence  of 
which  he  lost  three  weeks'  wages  at  $12.50  per  week, 
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and  his  physician's  bill  of  $23  and  suffered  consider- 
able pain,  etc ;  that  he  knew  how  the  cars  operated  on 
the  double  tracks ;  that  cars  ran  along  there  every  few 
seconds;  that  he  did  not  look  up  before  he  stepped 
into  the  track,  and  when  he  did  look  up  the  car  was 
right  close  to  him,  looked  not  over  a  foot  or  so  away; 
that  he  was  about  in  the  center  of  the  down  bound 
track  when  he  looked  up  and  saw  it,  and  he  then 
jumped  to  the  far  side,  and  was  hit  by  the  corner  of 
the  car ;  that  Adams  street  is  level  for  two  blocks  each 
way  from  McCall  street  and  runs  in  a  straight  line ;  and 
there  was  nothing  to  obstruct  his  view  but  the  car  from 
which  he  alighted.  The  declaration  consists  of  three 
counts  in  the  usual  form,  charging  that  defendant  care- 
lessly and  negligently,  without  any  warning,  ran  its 
car  against  him;  that  defendant  carelessly  and  negli- 
gently ran  its  car  past  the  one  standing  still  at  McCall 
street  without  ringing  a  bell  or  giving  any  warning  of 
its  approach,  and  struck  him.  The  third  counts  on 
the  violation  of  the  city  ordinance  in  not  sounding  a 
gong  one  hundred  feet  from  street  intersections  and 
keeping  it  sounding  until  such  street  is  reached.  Each 
count  contains  the  usual  averments  of  due  care  and 
caution  for  his  own  safety. 

The  above  was  the  only  testimony  in  support  of  the 
declaration,  and  at  the  close  of  plaintiff's  case,  defend- 
ant moved  to  exclude  the  evidence  and  instruct  the 
jury  to  find  the  defendant  not  guilty,  which  was  denied, 
and  was  renewed  at  the  close  of  all  the  evidence  and 
again  denied,  and  a  verdict  and  a  judgment  was  ren- 
dered for  the  plaintiff  for  $60.50;  and  defendants  ap- 
peals. 

The  defendant  examined  eight  witnesses,  passengers 
and  employes  operating  the  two  cars;  and  from  the 
overwhelming  weight  of  the  evidence,  we  think  plaint- 
iff was  not  struck  at  the  intersection  of  McCall  street, 
as  he  says,  but  south  of  that  street;  that  he  either 
alighted  from  this  car  at  the  crossing  south  and  walked 
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on  ahead  of  it  towards  his  home  on  the  west  side  of 
Adams  street,  near  the  middle  of  the  block,  or  dropped 
off  before  it  reached  McCall  street,  closer  to  his  home, 
and  stepped  from  behind  it  onto  the  south  bound  track 
and  was  struck.  But,  however  that  may  be,  the  evi- 
dence wholly  fails  to  prove  that  plaintiff  was  in  the 
exercise  of  that  care  required  of  him  by  the  law  for 
his  own  safety,  as  alleged  in  his  declaration.  He  was 
a  man  twenty-nine  years  old,  in  possession  of  all  his 
faculties  and  knew  the  situation  well,  and  had  he  ex- 
ercised ordinary  care  under  the  circumstances  sur- 
rounding him  at  the  time,  would  not  have  stepped  upon 
the  south-bound  track  from  immediately  behind  a 
car,  at  a  place  which  was  not  a  street  crossing,  with- 
out ascertaining  if  a  car  was  approaching  from  the  op- 
posite direction,  which  he  knew  was  liable  to  occur 
"any  second".  The  allegation  of  due  care  on  his  part, 
being  a  material  one  not  proven,  the  instruction  to 
find  the  defendant  not  guilty  should  have  been  given. 
Von  Holland  v.  Chicago  City  Eailway,  148  111.  App. 
320. 

Reversed. 

Finding  of  fact  to  be  incorporated  in  the  judgment : 
We  find  that  at  the  time  of  the  injury  complained  of, 

plaintiff  was  not  in  the  exercise  of  due  care  for  his 

own  safety. 
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William  Large,  Appellee,  v.  Wabash  Railroad  Com- 
pany, Appellant. 

Gen.  No.  5591. 

1.  Judicial  sales — what  interest  acquired  by  purchaser.  The 
purchaser  at  a  sheriff's  sale  takes  such  interest  and  such  Interest 
only  as  the  defendant  in  the  execution  actually  had. 

2.  Railroads — when  not  liable  for  destruction  of  building  by 
fire.  If  a  building  is  situated  upon  the  right  of  way  of  a  railroad 
company  by  permission  only  and  if  such  building  is  subject  to  re- 
moval therefrom  at  the  will  of  such  company  its  destruction  by 
fire  through  the  negligence  of  such  company  will  not  render  the 
railroad  liable. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Livingston 
county;  the  Hon.  G.  W.  Patton,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1911.  Reversed  and  remanded  with  di- 
rections.   Opinion  filed  March  13,  1912. 

E.  S.  MoIldtjff  and  B.  R.  Thompson,  for  appellant. 

Eobebt  Henning  and  Stevens  E.  Baker,  for  appel- 
lee. 

Mb.  Justice  Mobton  W.  Thompson  delivered  the 
opinion  of  the  court. 

On  July  8,  1910,  plaintiff's  elevator  at  Wing,  Illi- 
nois, was  destroyed  by  fire,  and  this  suit  is  to  recover 
the  value  of  said  building  from  the  defendant.  There 
are  three  amended  counts  charging  negligence,  with 
plea  of  the  general  issue.  A  trial  was  had  which  re- 
sulted in  a  verdict  and  judgment  against  defendant  for 
$450  and  costs,  and  it  brings  the  case  here,  and  assigns 
several  errors,  only  one  of  which  we  deem  it  neces- 
sary to  discuss  in  this  opinion,  as  each  of  the  others 
may  not  occur  on  another  trial.  The  elevator  was  built 
by  one  Gray  in  1892  upon  the  right  of  way  of  defend- 
ant. Later  Gray  sold  the  building  to  one  Kellogg,  who 
on  July  16, 1906,  executed  a  written  lease  of  the  ground 
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occupied  by  said  building  for  the  term  of  five  years, 
which  contained  the  following: 

"Third:  To  assume  all  risks  or  loss,  injury  or  dam- 
age of  any  kind  or  nature  whatsoever  to  any  building 
or  other  structure  or  appurtenance  thereto,  belonging 
to  said  second  party,  his  heirs,  incoming  partners, 
sublessees  or  others,  which  may  be  now  or  hereafter 
placed  upon  said  leased  premises,  or  on  land  adjoin- 
ing or  adjacent  thereto,  and  which  are  at  the  time  con- 
nected with  or  used  in  connection  with  any  building  or 
structure  upon  said  leased  premises,  and  all  risks  of 
loss,  injury  or  damages  of  any  kind  or  nature  what- 
soever, to  the  contents  of  any  such  buildings  or  struc- 
tures, or  to  any  goods,  merchandise,  chattels  or  other 
property  now  or  that  may  hereafter  be  upon  said  prem- 
ises, or  land  adjacent  thereto,  as  aforesaid,  whether 
belonging  to  said  second  party  or  to  others,  and 
fwhether  such  loss,  injury  or  damage  results  from  fire 
or  other  agency,  and  whether  the  same  be  caused  by  the 
negligence  of  the  party  of  the  first  part,  or  any  of  its 
employees,  agents  or  servants  or  otherwise;  and  to 
save  and  keep  harmless  the  party  of  the  first  part  from 
all  claims  and  suits  growing  out  of  any  such  loss,  in- 
jury or  damage. " 

Later  Gray  instituted  suit  against  Kellogg,  and  ob- 
tained judgment,  and  said  building  was  sold  at  sher- 
iff's sale  on  March  21,  1910,  to  plaintiff. 

On  the  trial  defendant  offered  the  written  lease  in 
evidence  and  an  objection  to  its  admission  was  sus- 
tained by  the  trial  court.  This  we  think  was  error. 
The  defendant  was  under  no  obligation  to  permit  the 
building  upon  its  right  of  way,  and  could  not  be  com- 
pelled to  allow  it  to  be  built  or  remain  there  against 
its  will,  and  if  it  did  permit  it  to  be  there,  it  had  the 
right  to  do  so  under  such  terms  and  conditions  as  it 
should  see  fit  to  impose.  Griswold  v.  Illinois  Central, 
90  Iowa  265;  Hartford  Fire  Ins.  Co.  v.  C.  M.  &  St.  P.. 
E.  E.  Co.,  175  U.  S.  91. 

Plaintiff  insists  that  as  he  did  not  buy  the  lease- 
hold of  Kellogg,  but  only  the  building,  at  the  sheriff's 
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sale,  he  was  in  no  way  in  privity  with  said  lease.  The 
plaintiff  bought  the  interest  of  Kellogg  in  the  build- 
ing at  the  sheriff's  sale,  and  he  knew  that  it  was  on 
defendant's  right  of  way,  and  that  it  must  be  there 
by  virtue  of  some  arrangement  express  or  implied,  be- 
tween Kellogg  and  defendant;  and  he  was  bound  to 
know,  at  his  peril,  by  what  right  the  building  was 
there. 

Plaintiff  relies  upon  the  case  of  Texas  and  Pacific 
E.  Co.  v.  Watson,  190  U.  S.  287,  and  similar  cases, 
where  a  shipper  places  property  in  a  warehouse  on 
the  right  of  way  of  a  railroad  company.  These  cases 
involve  a  very  different  principle ;  and  we  do  not  con- 
sider them  authority  in  this  case. 

For  the  above  error,  the  case  will  be  reversed  and 
remanded  with  direction  to  proceed  in  conformity 
with  this  opinion. 

Reversed  and  remanded  with  direction. 


William  Pyle,  Appellee,  v.  City  of  Ottawa,  Appellant 

Gen.  No.  5595. 

Verdicts — when  not  disturbed  as  against  the  evidence.  A  ver- 
diet  will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

Appeal  from  the  County  Court  of  La  Salle  county;  the  Hon.  W. 
H.  Hinebaugh,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1911.     Affirmed.     Opinion  filed  March  13,  1912. 

Rector  C.  Hitt,  for  appellant. 
Snow  &  Haight,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  deliyered  the 
opinion  of  the  court. 
Guthrie  street  runs  north  and  south,  and  Glover 
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street  east  and  west,  in  the  city  of  Ottawa.  In  1903 
the  defendant  in  accordance  with  a  general  plan,  con- 
structed a  sewer  on  Guthrie  street  stopping  at  Glover 
street,  which  runs  along  the  south  side  of  plaintiff's 
property,  and  later  extended  on  south  and  connected 
with  Luther  College.  In  the  fall  of  that  year,  plaintiff 
connected  his  house  with  said  sewer,  with  what  is 
known  as  a  running  trap.  From  the  following  year 
to  April,  1910,  when  this  suit  was  brought,  plaintiff's 
basement  was  flooded  several  times  by  the  sewage 
backing  into  it,  and  damaging  the  property  and  con- 
tents of  said  basement.  There  was  judgment  in  the 
trial  court  for  plaintiff  for  $500  and  costs;  and  de- 
fendant appeals. 

No  complaint  is  made  of  the  amount  of  the  verdict, 
but  appellant  urges  that  plaintiff  was  to  blame  for  all 
the  injury  sustained  because  he  did  not  use  what  is 
known  as  a  back  water  trap  instead  of  a  running  trap. 
The  evidence  shows  that  plaintiff  repeatedly  com- 
plained to  the  city  authorities  about  the  trouble;  that 
the  matter  was  referred  to  committees  to  look  after, 
who  reported  their  actions  to  the  council;  that  at  one 
time,  at  least,  plaintiff  offered  to  waive  all  damages 
if  the  defendant  would  correct  the  trouble,  but  noth- 
ing seems  to  have  been  done  in  the  matter. 

The  evidence  shows  that  the  Guthrie  street  sewer 
was  only  a  part  of  the  plan  for  a  general  system  of 
sewerage  for  the  city  of  Ottawa,  which  it  is  not  con- 
tended would  not  have  been  adequate  had  it  been  com- 
pleted according  to  said  plans,  which  provided  for 
other  sewers  and  drains  west  of  Guthrie  street  to  help 
care  for  some  two  or  three  hundred  acres  of  land  ly- 
ing south  of  Glover  street  and  east  of  Guthrie  street 
and  draining  to  the  northwest.  Had  the  original  plans 
been  carried  out,  we  are  satisfied  from  the  evidence  in 
this  case,  that  plaintiff's  trouble  would  not  have  oc- 
curred. Chapman  v.  City  of  Staunton,  246  111.  394,  and 
authorities  cited.    Appellant  insists  that  had  plaintiff 
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used  the  back  water  trap  instead  of  the  running  trap, 
the  injury  would  not  have  occurred.  He  seems  to  have 
used  due  diligence  in  that  matter.  He  employed  a 
plumber  licensed  by  the  city,  and  made  the  connection 
recommended  by  him.  We  find  no  evidence  in  the  rec- 
ord that  plaintiff  knew  of  any  better  device  than  the 
one  installed.  If  the  city  knew  of  a  better  one,  why 
was  plaintiff,  during  the  several  years  of  his  com- 
plaints, not  advised  of  it  J 

Errors  are  assigned  upon  the  giving  and  refusal  of 
instructions,  but  in  view  of  all  the  facts  disclosed  by 
the  record,  we  think  the  defendant  clearly  liable,  and 
that  whatever  errors  there  may  have  been  in  that  re- 
spect, if  any,  were  harmless. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


L.  E.  Ingraham,  Appellant,  y.  Duncan  B.  Medill, 

Appellee. 

Gen.  No.  5598. 

Bills  to  remove  cloud — when  option  should  be  cancelled  of  rec- 
ord. An  option  given  by  the  complainant  which  has  been  filed  for 
record  should  be  cancelled  if  no  performance  or  proper  tender  of 
performance  thereunder  has  been  made. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the  Hon.  T.  N. 
Greetst,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1911.  Reversed  and  remanded  with  directions.  Opinion  filed 
March  13,  1912. 

Thomas  Kennedy  and  McDougall  &  Chapman,  for 
appellant;  Barnes  &  Magoon,  of  counsel. 

E.  D.  Richmond  and  Mastin  &  Sherlock,  for  appel- 
lee. 
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Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

This  was  a  bill  to  remove,  as  a  cloud  on  complain- 
ant's title,  the  following  instrument  of  record: 

"For  and  in  consideration  of  the  sum  of  one  dollar, 
receipt  of  which  is  hereby  acknowledged,  and  for  the 
further  consideration  of  four  thousand  dollars, 
($4000.00)  to  be  paid  in  four  payments  as  follows: 
One  thousand  dollars  ($1000.00)  within  five  days  after 
the  execution  of  a  certain  lease  between  Maggie  Hakes 
of  Eutland,  Illinois,  and  Duncan  B.  Medill  of  West- 
ville,  Illinois,  and  one  thousand  dollars  each  year  there- 
after until  paid,  with  interest  at  the  rate  of  5%  I  agree 
to  option  to  Duncan  B.  Medill  of  Westville,  Illinois,  as 
follows:  The  coal  underlying  the  north  one  half 
(N1/^)  of  the  south  east  one  quarter  (S.E.14)  of  Sec- 
tion thirteen  (Sec.  13)  town  29,  north  of  range  one, 
east  of  the  Third  P.  M.,  Marshall  County,  Illinois. 
This  option  to  terminate  within  sixty  days  from  date. 
Witness  my  hand  and  seal  this  28th.  day  of  May  1910. 

L.  E.  Ingram.  " 

The  lease  referred  to  was  executed  July  6,  1910,  and 
on  July  11,  1910,  defendant  delivered  to  complainant 
the  following: 

"Eutland,  III.,  July  11,  1910. 
Mr.  L.  E.  Ingram, 
Eutland,  111. 
Dear  Sir  : — 

In  accordance  with  and  to  fulfill  the  terms  of  an  in- 
strument executed  by  you,  dated  May  28, 1910, 1  hereby 
tender  to  you  $1000.00  in  currency,  three  (3)  notes  for 
$1000.00  each  maturing  July  1st.  1911,  July  1st.  1912 
and  July  1st.  1913,  respectively,  executed  by  me  and  to 
secure  said  notes  a  first  mortgage  on  the  coal  and 
other  minerals  underlying  the  North  half  (*/>)  of  the 
south  east  quarter  (14)  of  Section  Thirteen  (13)  Town 
twenty  nine  (29)  North,  Eange  One  (1)  East  of  the 
3rd.  P.  M.  in  Marshall  County,  Illinois ;  and  I  hereby 
demand  under  said  instrument  a  warranty  deed  cover- 
ing said  coal  and  other  minerals  underlying  said  north 
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half  (%)  of  the  south  east  quarter  (Y^)  of  said  Sec- 
tion thirteen  (13)  and  the  right  to  mine  and  remove 
the  same. 

Duncan  B.  Medill." 

With  said  instrument  defendant  tendered  to  com- 
plainant $1,000  in  currency,  the  three  notes  for  $1,000 
each,  the  mortgage  securing  said  notes,  and  a  blank 
warranty  deed  for  the  conveyance  to  defendant  of  ' '  all 
the  coal  and  other  minerals  with  the  right  to  mine  and 
remove  the  same  underlying' '  said  land,  "Hereby  re- 
leasing and  waiving  all  rights  under  and  by  virtue  of 
the  Homestead  Exemption  Laws  of  this  state.' ' 

The  cause  was  referred  to  the  master,  who  heard  the 
evidence  and  reported  to  the  court  his  findings  that 
the  tender  made  by  Medill  was  a  good  and  sufficient 
tender,  payment  and  fulfillment  of  said  option  con- 
tract, and  that  the  equities  were  with  the  defendant, 
and  recommended  a  decree  dismissing  complainant's 
bill,  which  was  done  by  the  chancellor,  and  complain- 
ant appeals. 

It  is  clear  that  the  offer  and  demands  of  Medill  did 
not  comply  with  the  propositions  of  Ingram  made  in 
his  option.  Ingram  did  not  agree  to  warrant  the  title 
to  said  coal  and  other  minerals ;  did  not  agree  to  con- 
vey the  other  minerals  underlying  said  land;  did  not 
agree  to  accept  a  mortgage  on  said  coal  and  other 
minerals,  which  would  have  released  his  vendor's  lien; 
nor  did  he  agree  to  waive  his  Homestead  Exemption 
rights.  The  offer  and  demands  of  Medill  were  not 
even  a  substantial  compliance,  not  to  say  a  strict  com- 
pliance, with  the  propositions  of  the  option. 

Ingram  offered  to  accept  the  $1,000  and  gave  Medill 
a  receipt  for  it,  or  to  endorse  the  receipt  of  it  on  the 
back  of  the  written  option,  but  Medill  refused  to  pay 
it  to  him  in  that  way;  and  later  had  said  option  re- 
corded. 

We  think  that  under  the  following  authorities  the 
Chancellor  erred   in   dismissing   complainant's   bill: 
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Middaugh  v.  Stough,  161  111.  312;  Bolton  v.  Huling, 
195  HI.  384;  Anglo  American  Provision  Co.  v.  Pren- 
tiss, 157  111.  506 ;  Scott  v.  Fowler,  227  HI.  104 ;  Hard- 
ing v.  Gibbs,  125  HI.  85 ;  Kigdon  v.  Shirk,  127  111.  411 ; 
Miller  v.  Stalker,  158  111.  514;  Sea  v.  Morehouse,  79 
HI.  216. 

For  the  above  error  the  decree  will  be  reversed  and 
the  cause  remanded  with  directions  to  the  chancellor 
to  enter  a  decree  removing  said  instrument  from  rec- 
ord as  prayed  for  in  complainant's  bill. 

Reversed  and  remanded  with  directions. 


Lizzie  Einwechter,  Appellee,  v.  John  Murray,  Admin- 
istrator, Appellant. 

Gen.  No.  5602. 

1.  Evidence — what  not  material.  Evidence  upon  which  only  a 
speculative  argument  could  be  based  Is  Immaterial  and  should  not 
be  admitted. 

2.  Appeals  and  errors — when  admission  of  erroneous  evidence 
will  not  reverse.  The  admission  of  erroneous  evidence  will  not 
effect  a  reversal  if  no  prejudice  appears  to  have  resulted. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Ogle  county;  the  Hon.  Richard  S.  Farrand,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1911.  Affirmed  upon 
remittitur.     Opinion  filed  March  13,  1912. 

Franc  Bacon  and  J.  C.  Seyster,  for  appellant, 
W.  J.  Emerson,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

Charles  D.  Murray  died  in  Ogle  county,  Illinois, 
August  24,  1910,  and  John  Murray  was  appointed  ad- 
ministrator of  his  estate.     Plaintiff  filed  her  claim, 
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which  we  have  been  unable  to  find  either  in  the  record 
or  abstract,  and  therefore  we  do  not  know  when  filed 
or  what  items  it  claimed  for,  except  as  we  gather  from 
the  statements  of  counsel  that  it  was  for  $800  which 
she  claims  she  let  the  deceased  have  in  the  summer  of 
1908,  to  keep  for  her.  The  case  was  tried  in  the  County 
Court,  and  $800  allowed.  Defendant  appealed  to  the 
Circuit  Court,  where  the  case  was  tried  before  a  jury 
which  resulted  in  a  judgment  for  $800  and  defendant 
appeals  to  this  court  and  assigns  errors. 

Appellant  offered  to  prove  by  Mary  Murray,  mother 
of  the  deceased,  that  claimant  said  to  her  that  she 
would  like  to  make  her  home  with  her,  and  that  she 
would  work  there  for  her  board,  and  that  witness  re- 
plied, "No,  I  have  very  little  work  to  do,  and  I  would 
feel  better  if  I  did  it  myself,  than  to  have  somebody 
else  do  it,"  and  that  then  she  went  away  and  never 
claimed  on  that  occasion  that  Charles  had  owed  her 
anything.  An  objection  to  the  offer  was  sustained  by 
the  court,  and  appellant  insists  that  was  error.  Mrs. 
Murray  testified  at  length  as  to  conversations  and 
what  took  place  between  claimant  and  herself  during 
the  several  days  claimant  remained  there  after  the 
funeral;  how  she  had  returned  to  claimant  the  shirt 
stud  and  cuff  buttons,  which  she  had  given  Charles; 
and  that  claimant  never  claimed  to  her  that  Charles 
or  his  estate  ever  owed  her  anything. 

It  is  proper  in  a  case  of  this  kind,  to  prove  any  state- 
ment made  by  the  claimant  which  is  material  to  the 
issue,  but  just  how  the  statement  of  this  claimant  to 
the  mother  of  the  deceased  that  she  wanted  to  come 
and  make  her  home  with  her  and  work  for  her  board, 
was  material,  we  fail  to  see.  It  might  have  been  used 
as  the  basis  for  a  speculative  argument  to  the  jury,  but 
that  alone  would  not  render  it  admissible. 

The  administrator  was  examined,  on  behalf  of  the 
defendant,  concerning  his  loaning  deceased  $500  on 
July  21,  1910,  and  as  to  his  search  for  and  failure  to 
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find  any  receipt  from  claimant,  or  any  papers  pertain- 
ing to  any  matters  between  deceased  and  claimant; 
that  he  knew  of  no  investments  by  deceased  after  that 
date;  and  was  asked  if  he  knew  of  any  payments  or 
expenditures  he  made  after  that  date,  and  answered 
that  he  knew  of  none;  and  as  to  the  amount  of  cash 
he  left  at  the  time  of  his  death,  etc.  On  cross-examina- 
tion he  was  asked  if  he  did  not  have  a  conversation 
with  claimant  at  a  certain  place,  in  November,  1910, 
in  which  he  admitted  to  claimant,  in  the  presence  of 
Mrs.  John  Brook,  that  he  knew  deceased  had  some  of 
claimant's  money,  but  that  he  thought  he  had  repaid 
it,  etc.,  all  of  which  the  witness  denied. 

Claimant  and  Mrs.  Brook  were  both  asked  these 
questions  on  rebuttal,  and  defendant's  objections  to 
them  were  sustained;  but  appellant  insists  that  the 
asking  of  these  questions  in  the  hearing  of  the  jury, 
was  prejudicial.  These  questions  did  not  tend  to  con- 
tradict anything  the  witness  had  testified  to  on  his  di- 
rect examination,  and  therefore  could  not  impeach  him, 
and  should  not  have  been  asked  in  the  presence  of  the 
jury ;  but  as  he  was  permitted  to  and  did  answer  deny- 
ing all  of  them,  which  answers  stand  uncontradicted, 
we  think  that  no  harm  was  done  defendant  thereby. 

The  evidence  was  very  conflicting,  and  we  think  suf- 
ficient to  warrant  the  jury  in  finding  either  way.  But 
the  jury  heard  the  witnesses ;  saw  them  while  testify- 
ing, and  no  doubt  observed  their  appearance,  manner 
and  conduct,  and  were  in  a  much  better  position  to 
judge  of  the  weight  and  credibility  of  their  testimony 
then  we  are. 

Claimant  examined  a  witness,  Gearhart,  who  had 
testified  in  this  case  on  the  hearing  in  the  County 
Court,  and  who  defendant  claims  materially  changed 
and  added  to  his  testimony  on  this  trial.  Appellant 
cross-examined  this  witness,  and  asked  him  about  cer- 
tain questions  and  answers  made  by  him  in  the  County 
Court  hearing;  and  then  placed  the  stenographer  on 
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the  stand,  who  took  his  testimony  in  the  County  Court, 
and  showed  his  answers  to  those  questions  and  then 
offered  in  evidence  a  transcript  of  all  his  testimony 
on  said  hearing  in  the  County  Court,  to  the  admission 
of  which  an  objection  was  sustained.  Appellant  now 
insists  that  that  was  error ;  but  we  have  been  cited  to 
no  authority  and  are  aware  of  none  that  would  justify 
such  a  contention. 

On  the  motion  for  a  new  trial,  defendant  introduced 
affidavits  and  four  express  orders  for  $50  each,  pur- 
chased by  deceased,  and  payable  to  the  order  of  claim- 
ant, and  shown  to  have  been  paid  to  her  after  the  time 
it  is  claimed  that  she  let  him  have  the  $800.  We  think 
that  the  trial  court  erred  in  not  either  granting  a  new 
trial,  or  requiring  a  remittitur  of  $200  from  the  amount 
of  the  verdict  upon  the  showing  made ;  and  if  appellee 
will  within  seven  days  file  her  remittitur  in  this  court 
for  $200  of  said  judgment,  it  will  be  affirmed  in  the 
sum  of  $600  at  her  costs.  If  not,  the  judgment  of  the 
trial  court  will  be  reversed  for  said  error,  and  the 
cause  remanded  for  another  trial. 

Affirmed  upon  remittitur. 

Appellee  having  afterwards  filed  a  remittitur  herein 
in  the  sum  of  $200  the  judgment  is  therefore  affirmed 
in  the  sum  of  $600  at  the  costs  of  appellee. 


Edwin  E.  Sherwin,  Appellee,  v.  City  of  Aurora, 

Appellant. 

Gen.  No.  5605. 

1.  Negligence — when  city  cannot  escape  liability.  When  the 
city  permits  adjacent  property  owners  to  excavate  a  portion  of  its 
streets  and  to  construct  passage  ways  'under  the  same,  it  cannot 
escape  liability  by  saying  that  it  owes  no  duty  to  the  citizen  who 
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properly  uses  them.  If  the  city  permits  such  use  of  the  street, 
which  otherwise  would  be  safe  for  travel,  it  must  exercise  such 
diligence  as  would  be  required  of  a  reasonably  prudent  person 
under  all  these  circumstances.  If  the  one  so  using  the  street  per- 
forms that  duty  for  the  city  it  would  be  a  defense,  but  if  he  fails 
to  do  it  then  the  city  must. 

2.  Negligence — obligation  of  city  with  respect  to  its  streets. 
The  law  makes  it  the  duty  of  the  city  to  exercise  ordinary  diligence 
to  discover  and  repair  defects,  and  one  lawfully  using  the  street 
has  the  right  to  assume  that  the  city  has  performed  that  duty  and 
that  if  a  portion  is  not  safe  that  notice  thereof  will  be  given  in 
some  way. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Mazzini  Slubber,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  13,  1912.    Rehearing  denied  April  25,  1912. 

Charles  F.  Clyne  and  Benjamin  P.  Alschtjler,  for 
appellant;  E.  C.  Putnam  and  J.  C.  James,  of  counsel. 

John  M.  Eaymond  and  John  K.  Newhall,  for  ap- 
pellee. 

Mb.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

The  Plain  building  in  Aurora  is  on  Broadway,  and 
in  the  business  part  of  the  city.  A  part  of  the  side- 
walk, about  four  feet  wide  and,  extending  across  the 
front  of  the  building  about  twenty-two  feet,  is  of  what 
is  known  as  "bull's-eye"  construction;  that  is,  a  cast 
iron  frame  with  small  openings  into  which  are  fitted 
glass  discs  fastened  with  cement,  and  is  so  made  to 
afford  light  from  above  to  the  areaway  beneath  the 
sidewalk,  which  is  about  nine  feet  deep,  and  extends  to 
the  curbline,  and  was  constructed  in  1899  by  the  owner 
of  the  building. 

While  walking  on  this,  on  August  18,  1910,  it  sud- 
denly gave  way,  and  plaintiff  fell  into  the  areaway 
and  was  severely  injured. 

The  declaration  consists  of  one  original  and  seven 
additional  counts.  The  original  count  alleges  that  de- 
Voi*  CLXVIII  21. 
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fendant  wrongfully  and  negligently  permitted,  suf- 
fered and  allowed  said  areaway  to  be  and  remain  in- 
sufficiently and  defectively  covered,  etc.  The  first  ad- 
ditional count  alleges  that  defendant  for  more  than, 
to  wit,  five  years,  wrongfully  and  negligently  per- 
mitted, suffered  and  allowed  said  areaway  to  be  and 
remain  insufficiently  and  defectively  covered,  etc.  The 
second  alleges  that  defendant  on,  to  wit,  March  1, 
1899,  suffered,  allowed  and  permitted  the  reconstruc- 
tion, repairing  and  building  of  a  portion  of  an  area- 
way  or  grating  composed  of  glass,  cement  and  metals, 
over  said  hole  or  opening,  etc.  The  third  alleges  that 
defendant  wrongfully  and  negligently  and  without  rea- 
sonable diligence,  suffered  and  permitted  said  covered 
areaway  to  be  laid  in  said  sidewalk  for  the  purpose  of 
permitting  the  occupants  of  the  adjoining  premises  to 
have  and  receive  light  and  air  into  said  basement 
through  said  covered  areaway,  and  suffered  and  per- 
mitted said  covered  areaway  to  be  and  remain  old, 
weak,  rotten,  rusted  and  insecurely  fastened,  etc.  The 
fourth  alleges  that  defendant  for  to-wit  twenty  years 
suffered,  allowed,  consented  and  permitted  said  cover- 
ing areaway  or  grating  to  be  laid,  put  and  maintained 
in  said  sidewalk,  for  the  purpose  of  permitting  the  oc- 
cupants of  the  adjoining  premises  to  have  light  and 
air  to  and  from  said  basement,  etc.  The  fifth  alleges 
that  defendant  suffered,  consented,  allowed  and  per- 
mitted it  to  be  laid,  constructed,  repaired,  built  and 
maintained  in  said  sidewalk,  for  the  purpose  of  per- 
mitting light  and  air  to  enter  in  and  from  said  base- 
ment, and  that  it  was  constructed  of  divers  materials 
that  were  subject  to  decay  and  deterioration  by  the 
action  of  water  and  air,  and  that  it  thereby  became 
wet,  rusted  and  decayed,  and  was  thereby  rendered 
weak,  rotten,  insecure  and  insufficient,  etc.  The  sixth 
alleges  that  defendant  having  knowledge  of  the  un- 
safe condition  of  said  sidewalk,  or  having  had  reason- 
able time  and  opportunity  for  receiving  said  knowl- 
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edge,  etc.,  failed  and  neglected  to  put  the  same  in 
proper  repair  and  condition,  for  use,  and  unlawfully 
and  negligently  suffered  it  to  be  and  remain  in  bad 
and  unsafe  repair  and  condition,  unfit  for  travel,  etc. 
The  seventh  alleges  the  duty  of  defendant  to  exercise 
reasonable  care  and  diligence  to  inspect,  examine,  re- 
pair and  maintain  said  sidewalk  in  a  reasonably  good 
and  safe  condition  and  repair,  but  that  defendant 
wrongfully,  unlawfully  and  negligently  failed  to  in- 
spect, examine,  repair  or  maintain  it  in  reasonably 
good  and  safe  condition,  etc. 

Defendant  pleaded  not  guilty,  and  there  was  a  judg- 
ment on  a  verdict  for  plaintiff  for  $2,500  and  costs. 
Defendant  appeals  and  insists  upon  but  one  error  here, 
the  refusal  of  the  trial  court  to  allow  its  motion  to 
exclude  the  evidence  and  instruct  the  jury  to  find  it  not 
guilty. 

The  evidence  shows  that  in  the  basement  of  said 
building  were  several  steam  pipes  from  which  steam 
frequently  escaped,  causing  moisture  to  collect  through- 
out the  basement  and  subway  under  this  sidewalk. 
That  in  the  stone  part  of  the  sidewalk  and  adjoining 
the  part  of  said  walk  which  gave  way  with  plaintiff, 
was  a  small  opening  covered  with  an  iron  grating, 
through  which  air,  snow  and  water  could  pass  into  said 
subway,  which  would  tend  to  rust  and  weaken  the  iron 
frame  as  well  as  the  iron  supports  upon  which  the 
frame  rested.  The  evidence  shows  that  the  upper  sur- 
face of  this  walk  appeared  smooth,  sound  and  in  good 
condition,  with  no  indication  that  it  was  not  safe, 
strong,  sound  and  in  good  condition;  but  on  examina- 
tion after  the  injury  to  plaintiff,  some  of  the  metal 
parts  were  found  to  be  badly  eaten  with  rust,  and  in 
one  or  more  pieces,  old  cracks  or  partial  breaks. 
There  is  no  evidence  in  the  record  even  tending  to  show 
that  defendant  ever  attempted  to  make  an  inspection 
or  examination  of  the  under  side  of  this  structure. 

Appellant  insists  that  so  long  as  the  upper  side  of 
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said  structure  gave  no  indication  that  it  was  unsafe 
or  out  of  repair,  it  owed  plaintiff  no  duty  to  inspect  or 
examine  the  under  side.  To  this  contention  we  can- 
not assent.  A  city  owes  to  those  in  the  exercise  of 
due  care  for  their  own  safety,  the  duty  to  exercise 
ordinary  care  to  keep  its  streets  in  a  reasonably  safe 
condition  for  use;  that  is,  such  care  as  a  reasonably 
prudent  person  would  exercise  under  the  same  or  sim- 
ilar circumstances.  When  the  city  permits  adjacent 
property  owners  to  excavate  a  portion  of  its  streets, 
and  to  construct  passageways  under  the  same,  it  can- 
not escape  liability  by  saying  it  owes  no  duty  to  the 
citizen  who  properly  uses  them.  If  the  city  permits 
such  use  of  the  street,  which  otherwise  would  be  safe 
for  travel,  it  must  exercise  such  diligence  as  would 
be  required  of  a  reasonably  prudent  person  under  all 
the  circumstances.  If  the  one  so  using  the  street  per- 
forms that  duty  for  the  city,  it  would  be  a  defense ;  but 
if  he  fails  to  do  it,  then  the  city  must.  The  city  was 
under  no  obligation  to  permit  its  street  to  be  so  used 
(Burton  v.  Chicago,  236  111.  383),  and  when  it  did,  it 
was  its  duty  to  exercise  reasonable  diligence  to  keep 
it  in  a  reasonably  safe  condition;  and  the  evidence 
shows  that  it  made  no  effort  in  that  respect,  but  it  says 
that  so  long  as  the  walk  appeared  safe  from  above,  it 
owed  no  duty  to  examine  underneath.  That  probably 
would  be  true  if  this  walk  had  rested  upon  the  ground, 
or  other  solid  foundation,  with  no  opportunity  for  such 
examination ;  but  where,  as  here,  there  was  a  space  of 
about  nine  feet,  affording  ample  opportunity  to  make 
a  thorough  examination  of  the  support,  ordinary  care 
would  require  that  the  city  do  something  to  ascertain 
the  safety  of  such  structures. 

If  the  city  is  not  bound  to  do  anything  until  the  sur- 
face indicates  a  dangerous  condition,  then  it  cannot  be 
held  in  any  case,  as,  if  the  pedestrian  was  in  the  exer- 
cise of  due  care  for  his  own  safety,  he  would  see  it 
then.    But  the  law  makes  it  the  duty  of  the  city  to 
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exercise  ordinary  diligence  to  discover  and  repair  de- 
fects, and  one  lawfully  using  the  street  has  the  right 
to  assume  that  the  city' has  performed  that  duty,  and 
that  if  a  portion  is  not  safe,  that  notice  thereof  will 
be  given  in  some  way. 

Appellant  insists  that  the  evidence  fails  to  show 
that  such  an  examination  would  have  revealed  the  de- 
fects. But  if  such  an  examination  had  been  made,  and 
no  defects  discovered,  then  the  city  would  have  per- 
formed its  duty  in  that  respect,  which  would  have  been 
a  defense.  As  was  said  in  City  of  La  Salle  v.  Porter- 
field,  138  111.  114:  "It  is  the  duty  of  municipal  offi- 
cers to  use  ordinary  care  in  keeping  its  bridges,  cul- 
verts, etc.,  in  a  safe  condition  for  public  travel,  and 
this  involves  the  anticipation  of  defects  that  are  the 
natural  and  ordinary  result  of  use  and  climatic  in- 
fluences ;  and  so  wherever  there  is  neglect  on  the  part 
of  the  proper  officer  to  make  a  sufficiently  frequent  ex- 
amination of  a  particular  structure,  a  municipality 
will  not  be  relieved  from  liability,  although  the  defect 
may  not  be  open  and  notorious."  See  also  Chicago 
v.  Gillette,  108  111.  App.  455 ;  Hogan  v.  Chicago,  168 
El.  551 ;  Mattoon  v.  Worland,  97  111.  App.  13. 

In  Sherwood  v.  District  of  Columbia,  3  Mackey  276, 
reported  in  51  Am.  Eep.  776,  the  court  says : 

"They  ought  to  have  known  when  they  laid  those 
wooden  structures  upon  which  the  sidewalk  was  sub- 
sequently laid,  they  were  laying  something  certain  to 
decay.  And  although  bound  to  know  that  this  plat- 
form was  liable  to  decay,  the  District  made  no  exami- 
nation of  it  for  nine  years.  Here  was  a  complete  man 
trap,  with  the  assurance  to  the  public  of  security.  We 
hold  that  the  knowledge  of  these  facts  was  all  the  no- 
tice that  was  required  in  this  case.  Where  the  city 
constructs  a  thing  of  this  kind  it  becomes  its  duty  to 
watch  over  it,  to  protect  the  public,  or  abide  the  con- 
sequences." And  as  was  said  in  Chicago  v.  Loebel, 
228  111.  52,  "*    *    *    it  is  wholly  immaterial  whether 
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it  was  placed  there  in  the  first  instance  by  the  city  or 
by  private  individuals." 

This  building  was  remodeled  in  the  spring  of  1899 
and  this  walk  was  constructed  at  that  time;  but  the 
evidence  fails  to  show  by  what  permit,  if  any,  the 
street  was  excavated  and  said  walk  laid.  But  if  the 
city  authorities  were  in  the  exercise  of  due  diligence 
at  that  time,  they  must  have  known  of  its  construction, 
and  it  was  their  duty  then  to  see  that  it  was  made  safe, 
or  by  reasonably  frequent  examination  thereafter,  and 
it  was  in  a  reasonably  safe  condition  for  use,  which 
was  for  the  jury  to  determine. 

If  the  city  did  not  have  actual  knowledge  of  its  con- 
struction, then  it  was  for  the  jury  to  determine  from 
all  the  facts  and  circumstances,  whether  or  not  it  was 
due  diligence  on  the  part  of  the  city  in  not  having  made 
any  inspection  or  examination  of  this  structure  in 
eleven  years. 

These  were  questions  of  fact  for  the  jury;  and  the 
trial  court  committed  no  error  in  refusing  defendant 's 
motion  to  exclude  the  evidence  and  instruct  the  jury 
to  find  it  not  guilty.  The  judgment  of  the  trial  court 
is  therefore  affirmed. 

Affirmed. 


Bollie  Finney,  Appellee,  v.  Harris  &  Cole  Bros., 

Appellants. 

Gen.  No.  5569. 

Verdtcts — when  not  disturbed  as  against  the  evidence.  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Massac  county;  the  Hon.  W.  W.  Duncan,  Judge,  presiding. 
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Heard  in  this  court  at  the  October  term,  191X    Reversed  and  re- 
manded.   Opinion  filed  April  25,  1912. 

C.  L.  V.  Mulkey,  for  appellant. 

H.  A.  Evans  and  Feed  E.  Young,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

At  the  April  term,  1911,  of  the  Circuit  Court  of  Mas- 
sac county,  the  plaintiff  recovered  a  judgment  against 
the  defendants  for  $5,000,  and  they  appeal. 

On  July  23,  1910,  the  plaintiff  was  hurt  in  the  plan- 
ing mill  of  the  defendants  at  East  Metropolis,  while 
feeding  lumber  into  one  of  the  planing  machines,  by 
one  of  the  boards  so  fed  into  said  machine  being  thrown 
out  or  "kicked  back"  and  striking  him,  breaking  his 
leg,  and  severely  injuring  him. 

This  machine  consisted  in  part  of  two  cutter  heads, 
two  and  a  half  feet  long  and  six  inches  in  diameter,  ad- 
justed with  numerous  knives  set  to  plane  boards 
passed  into  it.  These  cutter  heads  revolved  in  the  op- 
posite direction  from  that  in  which  the  boards  moved,  or 
against  the  feed,  and  towards  the  operator  when  feed- 
ing timbers  into  the  machine.  The  evidence  shows  that 
the  proper  and  safe  way  to  feed  said  planer  is  to  put 
one  board  through  at  a  time ;  and  also  that  it  is  danger- 
ous to  put  a  second  board  into  the  planer  until  the  first 
one  has  passed  the  cutter  heads,  as,  if  the  second 
should  be  a  little  thicker  than  the  first,  it  would  raise 
the  dead  rolls  designed  to  hold  the  board  to  the  bed  by 
which  it  was  carried  through  the  planer,  thereby  re- 
leasing it  from  the  bed,  and  the  action  of  the  cutter 
heads  would  tend  to  throw  it  back  and  out  of  the 
planer. 

At  the  time  of  the  injury,  plaintiff  says  he  had  two 
boards  in  the  planer,  and  that  the  one  that  hit  him 
lacked  about  two  feet  of  passing  the  cutter  head,  when 
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it  just  "flew  back"  and  out  of  the  planer  and  hit  him, 
breaking  his  left  leg  midway  between  the  knee  and  hip. 

The  count  upon  which  this  case  was  tried,  alleges 
that  the  defendants  furnished  plaintiff  a  defective  and 
unsafe  planer  to  work  with;  that  they  knew  of  said 
defective  and  unsafe  condition,  and  that  plaintiff  did 
not  know,  etc. 

Plaintiff  had  worked  in  defendant's  mill  for  about 
twelve  years ;  had  operated  this  planer  before ;  had  re- 
paired it  and  adjusted  it  to  do  its  work,  and  was  fa- 
miliar with  its  mechanism  and  operation. 

He  also  testified  that  he  did  not  know  that  it  was 
unsafe  or  out  of  repair  at  that  time,  and  did  not  know 
that  it  was  dangerous  to  start  a  second  board  into  it 
before  the  first  one  was  through.  In  this  he  was 
strongly  contradicted;  and  while  upon  his  uncontra- 
dicted testimony,  the  judgment  would  not  be  disturbed, 
we  feel  that  in  view  of  the  conflicting  character  of 
the  evidence,  and  surrounding  facts  and  circumstances, 
the  case  should  be  submitted  to  another  jury,  and  for 
those  reasons  the  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Alfred  Libre,  Appellee,  v.  Brotherhood  of  American 

Yeomen,  Appellant. 

Gen.  No.  5571. 

1.  Evidence — what  competent  upon  question  of  age.  Witnesses 
who  have  known  a  person  long  enough  to  form  an  opinion  as  to 
her  age  are  competent  to  give  that  opinion  and  it  Is  then  for  the 
Jury  to  determine  what  weight  said  opinion  is  entitled  to  under  all 
the  surrounding  facts  and  circumstances. 

2.  Fraternal  benefit  societies — when  proofs  of  death  competent. 
Proofs  of  death  are  competent  in  an  action  on  a  benefit  certificate 
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where  such  certificate  required  that  the  beneficiary  should  make 
such  proofs  before  recovery  could  be  had. 

3.  Fratebnai,  benefit  societies — competency  of  statements  of 
insured.  There  is  a  well  marked  distinction  between  what  are 
known  as  "old  line"  policies  and  fraternal  insurance  policies;  while 
In  actions  upon  the  former  statements  and  admissions  by  the  in- 
sured may  be  incompetent  yet  in  actions  upon  the  latter  they  are 
competent  and  should  be  received  to  bind  the  beneficiary. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  county;  the 
Hon.  Richard  S.  Fabrand,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
April  25,  1912. 

John  D.  Denison,  Jr.,  and  Truesdell,  Smith  & 
Leech,  for  appellant. 

Brooks  &  Brooks,  for  appellee. 

Mr.  Justice  Morton  W.  Thompson  delivered  the 
opinion  of  the  court. 

On  May  9,  1907,  appellant  issued  to  Marie  C.  Libre 
its  benefit  certificate  for  $2,000  payable  to  her  son,  the 
appellee,  under  proof  of  her  death.  She  died  May  27, 
1909,  and  proof  of  death  was  made  in  due  time,  and 
upon  refusal  of  the  defendant  to  pay  the  amount,  this 
suit  was  brought,  which  resulted  in  a  judgment  in 
favor  of  plaintiff  and  against  defendant  for  $1,650.58 
and  costs,  and  the  defendant  appealed  and  assigns  er- 
rors. 

Plaintiff's  original  declaration  consisted  of  one 
special  count  on  the  benefit  certificate,  and  the  common 
counts.  Defendant's  demurrer  was  overruled  to  the 
declaration  and  it  filed  nine  pleas ;  and  a  demurrer 
was  sustained  to  each  of  them  except  the  first,  on  which 
issue  was  joined,  and  it  elected  to  stand  by  its  second, 
fourth  and  eighth,  and  amended  each  of  the  others, 
and  filed  two  additional  pleas.  A  demurrer  was  sus- 
tained to  the  first  additional  plea,  and  defendant  elec- 
ted to  stand  by  it.  Plaintiff  replied  to  defendant's 
first,  third,  fifth,  sixth,  seventh  amended,  and  second 
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additional  pleas,  making  gsneral  denial,  and  defend- 
ant joined  issue.  The  only  errors  complained  of  on 
the  pleadings  are  in  sustaining  plaintiff's  demurrer  to 
the  fourth  original  and  first  additional  pleas.  These 
were  substantially  alike,  and  alleged  that  the  deceased 
understated  her  age  ten  years  in  her  written  applica- 
tion for  said  certificate.  We  think  no  harm  was  done 
appellant  in  sustaining  the  demurrers  to  these  pleas, 
as  other  pleas  upon  which  issue  was  joined,  alleged  the 
same  matter. 

The  first  amended  plea  was  the  general  issue  sworn 
to  denying  power  of  defendant  to  execute  the  benefit 
certificate  sued  on.  The  ninth  amended  plea  set  out 
the  law  of  Iowa,  under  which  the  defendant  was  in- 
corporated, and  its  charter,  and  alleged  its  want  of 
power  thereunder  to  accept  persons  over  fifty  years  of 
age,  and  that  deceased  was  at  the  time  she  made  such 
application  over  fifty  years  of  age.  The  second  addi- 
tional plea  alleged  decedent's  understatement  of  her 
a<re  in  her  written  application  was  a  fraudulent  mis- 
representation. 

The  only  evidence  introduced  or  offered  on  the  trial 
by  the  defendant  was  its  charter  and  by-laws,  and  upon 
the  question  of  decedent's  age. 

It  is  undisputed  that  Marie  C.  Libre,  or  Lebre  as  it 
is  sometimes  spelled  in  the  record,  the  assured,  was 
born  in  France,  and  with  her  husband  and  their  chil- 
dren then  living,  came  to  this  country  in  1882,  and  lo- 
cated in  Dixon,  Illinois,  where  she  lived  until  her  death 
on  May  28,  1909.  It  is  not  denied  that  Marie  C.  Libre 
had  paid  all  dues  and  assessments  promptly,  and  was 
in  good  standing  in  said  society  at  the  time  of  her 
death. 

Appellant  insists  that  the  trial  court  erred  in  per- 
mitting witnesses  who  had  known  the  deceased  for 
several  years  to  testify  as  to  their  judgment  of  her 
age.  We  think  this  testimony  was  properly  admitted. 
Witnesses  who  have  known  a  person  long  enough  to 
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form  an  opinion  as  to  her  age,  are  competent  to  give 
that  opinion ;  and  it  is  then  for  the  jury  to  determine 
what  weight  said  opinion  is  entitled  to  nnder  all  the 
surrounding  facts  and  circumstances.  People  v.  David- 
son, 240  111.  191;  Wistrand  v.  People,  213  111.  72; 
Eisner  v.  Sup.  Lodge  K.  L.  H.,  11  S.  W.  Reporter,  991. 

It  is  also  insisted  that  the  trial  court  erred  in  ad- 
mitting in  evidence  the  proofs  of  death  filed  with  the 
defendant.  Under  the  terms  of  the  certificate,  plaint- 
iff was  required  to  make  such  proof  before  he  would  be 
entitled  to  recover  the  amount  due  thereon.  His  decla- 
ration alleged  that  he  had  made  such  proof,  and  it  was 
therefore  incumbent  upon  him  to  prove  that  allega- 
tion. Benefit  Ass  'n  v.  Hoffman,  110  111.  603 ;  Railway 
Cond.  Ass'n.  v.  Robinson,  147  111.  138;  Knickerbocker 
Ins.  Co.  v.  Gould,  80  111.  388 ;  Knights  Templar  &  M.  L. 
Ins.  Co.  v.  Crayton,  110  111.  App.  648. 

The  defendant  offered  in  evidence  written  applica- 
tions of  the  deceased  for  insurance  upon  her  own  life 
in  two  other  companies.  In  one  dated  February  23, 
1901,  she  stated  that  she  was  born  in  France,  Novem- 
ber 6,  1853 ;  and  in  the  other,  dated  May  9,  1907,  that 
she  was  born  in  France  November  6,  1859.  The  ap- 
plication for  the  certificate  sued  on  in  this  case  is  dated 
May  1, 1907,  and  in  it  she  states  she  was  born  in  France 
November  6,  1857. 

We  have  been  referred  to  numerous  authorities  by 
counsel,  upon  the  question  of  the  admissibility  of  state- 
ments and  admissions  of  the  insured.  There  is,  how- 
ever, a  well  marked  distinction  between  what  are  known 
as  old  line  policies,  and  what  are  known  as  fraternal 
insurance  policies.  Brown  v.  Mystic  Workers,  etc., 
151  111.  App.  517;  Nat.  Union  v.  Hunter,  99  111.  App. 
146 ;  Van  Frank  v.  U.  S.  Masonic  B.  Assn.,  158  111.  560. 

These  applications  were  signed  by  her,  and  there- 
fore presumably  her  statement.  We  think  they  should 
have  been  admitted  in  evidence  for  the  consideration 
of  the  jury  in  connection  with  all  the  facts  and  cir- 
cumstances attending  their  execution.    Counsel  refers 
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us  to  the  rule  announced  in  the  case  of  Court  of  Honor 
v.  Dinger,  123  HI.  App.  406,  affirmed  in  221 IU.  176,  to 
the  effect  that  declarations  and  admissions  of  the  in- 
sured are  admissible  in  a  suit  by  the  beneficiary  against 
an  insurance  company  only  when  made  at  or  near  the 
time  of  making  the  application.  That  is  no  doubt  true 
as  to  a  condition  of  health,  etc.,  which  may  be  good  at 
one  time  and  very  poor  at  another;  but  the  appli- 
cant's birthday  does  not  change,  and  presumably  she 
knew  that  date  well,  if  not  better  at  an  earlier  time 
than  at  a  later  one.  It  will  be  noticed  that  the  first  ap- 
plication was  signed  over  six  years  before  the  one  sued 
on,  and  the  other  eight  days  after.  It  will  also  be 
noticed  that  the  date  of  her  birth  is  given  differently 
in  each  of  the  three  applications. 

Appellee  testified  that  he  was  present  when  his 
mother  signed  the  application  for  the  certificate  sued 
on,  and  that  in  answer  to  "the  questions  as  to  her  age, 
she  told  Price,  the  agent  of  appellant  who  wrote  it, 
that  she  did  not  know  her  age,  but  that  she  was  about 
forty-nine ;  that  she  did  not  read  it  and  it  was  not  read 
to  her,  but  that  Price  after  filling  in  the  blanks,  asked 
her  to  sign  her  name  to  it,  which  she  did,  and  he  took 
it  away  with  him.   Price  was  not  called  as  a  witness. 

In  view  of  the  closely  contested  question  as  to  the 
age  of  the  deceased,  we  think  it  was  reversible  error  to 
sustain  appellee's  objection  to  the  introduction  of  the 
applications  offered  in  evidence ;  and  for  that  error  the 
judgment  of  the  trial  court  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Belle  Kinkaid,  Appellee,  v.  William  L.  Kinkaid, 

Appellant. 

Gen.  No.  5497. 

Divobce — what  essential  to  establish  impotency.  In  order  to  es- 
tablish the  right  to  a  decree  of  divorce  on  the  ground  of  impotency 
such  impotency  must  be  established  by  a  preponderance  of  the 
evidence. 

Divorce.  Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  R.  J.  Griek,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Reversed.  Opinion  filed  October  13,  1911.  Re- 
hearing denied  April  11,  1912. 

Hanley  &  Cox,  for  appellant. 

D.  C.  Miller  and  E.  C.  Hunt,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  a  suit  for  divorce,  brought  by  Belle  Kin- 
kaid, the  appellee  here,  against  her  husband,  William 
L.  Kinkaid,  to  the  May  term,  1910,  of  the  Circuit  Court 
of  Warren  county.  The  ground  upon  which  a  divorce 
was  asked  was  impotency  on  the  part  of  the  said  Will- 
iam L.  Kinkaid,  both  at  the  time  of  the  marriage  and 
since  then.  The  defendant,  appellant  here,  filed  an 
answer  denying  the  impotency;  a  jury  trial  was  had, 
in  which  a  verdict  was  returned  finding  the  issues  for 
the  complainant,  and,  after  overruling  appellant's  mo- 
tion for  a  new  trial,  the  court  entered  a  decree  grant- 
ing appellee  a  divorce  on  the  grounds  alleged.  After 
a  further  hearing,  in  which  evidence  was  heard  as  to 
the  financial  condition  of  appellant,  the  court  entered  a 
further  order  allowing  appellee  the  sum  of  $1,550  as 
alimony.  Appellant  thereupon  prayed  an  appeal  to 
this  court,  which  the  trial  court  granted,  after  allow- 
ing the  appellee  a  further  sum  of  $100  to  be  paid  by 
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appellant  as  attorney's  fees  for  appellee  in  case  of  an 
appeal. 

Appellee  testified  that,  since  her  marriage  with  ap- 
pellant in  1900  he  had  never  occupied  the  same  bed 
with  her,  except  on  occasions  when  they  were  visiting, 
and  that  he  had  never  had  sexual  intercourse  with  her 
on  any  occasion  since  said  marriage.  She  was  corrob- 
orated to  some  extent  by  her  two  daughters  by  a 
former  marriage.  Two  physicians  testified  for  appel- 
lee as  experts  that,  judging  from  the  conditions  testi- 
fied to  by  appellee,  the  appellant  was  impotent.  On 
the  other  hand,  appellant  testified  positively  that  he 
had  occupied  the  same  bed  with  his  wife  on  many  oc- 
casions and  had  often  had  intercourse  with  her  and 
that  he  was  not  impotent  and  never  had  been.  She 
testified  that  she  was  doctoring  for  female  weaknesses, 
and  he  testified  that  she  was  very  ardent  and  that  he 
attributed  her  female  troubles  to  excessive  sexual  in- 
tercourse and  that  he  suggested  to  her  that  she  exer- 
cise moderation  till  she  got  well,  or  that  she  have  a 
child ;  and  she  refused  to  bear  a  child.  Two  physicians 
testified  for  appellant,  after  examining  him,  that  his 
organs  were  normal  in  every  respect,  and  that  there 
was  nothing  revealed  by  such  examination  which 
tended  to  show  that  he  was  impotent  or  ever  had  been. 

We  are  of  the  opinion  that  the  preponderance  of  the 
evidence  is  in  favor  of  appellant  and  that  it  would  be 
unjust  to  allow  this  decree  to  stand.  The  evidence  of 
the  two  experts  who  testified  for  appellant  after  hav- 
ing made  a  physical  examination  of  hi™  with  refer- 
ence to  this  suit,  is  entitled  to  more  weight  here  than 
that  of  appellee's  experts  who  made  no  examination 
but  relied  upon  the  evidence  of  appellee  aijd  her  daugh- 
ters as  a  basis  for  their  expert  conclusions.  So  far  as 
the  question  of  impotency,  raised  here,  is  of  a  medical 
character,  to  be  determined  by  medical  experts,  we  con- 
sider that  the  evidence  of  that  character  offered  by 
appellant  is  much  more  conclusive  than  that  offered  by 
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appellee.  The  evidence  of  appellee  herself,  to  the  ef- 
fect that  her  marriage  with  appellant  had  never  been 
consummated,  is  positively  contradicted  by  appellant, 
and,  while  appellee  is  corroborated  to  some  extent  by 
other  evidence,  we  cannot  say  that  the  preponderance 
of  evidence  on  that  point  is  in  her  favor.  In  our  judg- 
ment, there  is  no  preponderance  of  evidence  that  ap- 
pellant is  or  ever  has  been  impotent,  but  the  greater 
weight  of  the  evidence  on  that  subject  is  with  appel- 
lant, and  a  decree  of  divorce  on  that  ground  should 
not  have  been  granted.  Appellee  introduced  evidence 
tending  to  show  that  appellant  was  insane,  which  evi- 
dence appellant  contradicted,  but  insanity  is  not  al- 
leged in  the  bill  and  is  not  a  ground  for  divorce.  For 
the  reasons  above  set  forth,  the  decree  is  reversed. 

Reversed. 


Andrew  Placek,  Appellee,  t.  Marquette  Third  Vein 
Coal  Mining  Company,  Appellant. 

Gen.  No.  5523. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence.  A 
verdict  will  not  be  set  aside  as  against  the  evidence  unless  clearly 
and  manifestly  so. 

2.  Vebdicts — when  excessive:  Held,  in  an  action  on  the  case  for 
personal  injuries,  that  a  verdict  for  $2,000  was  excessive  where  it 
appeared  that  the  injuries  were  slight  except  as  to  the  plaintiff's 
wrist  in  which  no  bones  were  broken. 

3.  Instructions — how  to  be  construed.  Instructions  are  to  be 
construed  as  a  series,  and  the  omission  of  one  may  be  supplied  by 
the  contents  of  another. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Bureau  county;  the  Hon.  R.  M.  Skinner,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed  on  re- 
mittitur.    Opinion  filed  March  13,  1912. 

Caibo  A.  Thimble,  for  appellant. 
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E.  L.  Eussell  and  Johnson  &  Belasco,  for  appellee ; 
Joel  Baker,  of  counsel. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  Andrew  Placek  against 
Marquette  Third  Vein  Coal  Mining  Company  to  re- 
cover for  damages  for  injuries  received  by  him  on 
July  13, 1909,  in  the  mine  of  the  company  at  Marquette, 
in  Bureau  county.  The  declaration,  as  amended,  con- 
tained six  counts,  each  of  which  alleged  that  the  de- 
fendant owned  and  operated  the  mine  in  question,  that 
the  accident  occurred  on  July  13, 1909,  and  that  plaint- 
iff was  in  the  exercise  of  due  care  at  the  time  of  the  ac- 
cident. The  first  count  further  alleged  that  defendant 
so  negligently  drove  its  certain  cars  in  said  mine  as 
to  collide  and  jump  the  track  and  injure  the  plaint- 
iff. The  second  count  alleged  that  defendant  -negli- 
gently permitted  certain  cars  on  a  side  track  in  said 
mine  to  project  over  onto  the  main  track  so  that  cars 
on  said  main  track  collided  with  such  projecting  cars, 
whereby  certain  cars  jumped  the  track  and  injured 
plaintiff.  The  third  count  alleged  that  defendant  neg- 
ligently drove  a  train  attached  to  a  motor  on  the  main 
track  in  said  mine,  while  a  car  was  projecting  from  a 
switch  onto  the  main  track  thereby  causing  a  collision 
and  injury  to  plaintiff  complained  of.  The  fourth, 
fifth  and  sixth  counts  were  practically  the  same  as  the 
first,  second  and  third,  respectively,  except  that  it  was 
alleged  in  the  three  latter  counts  that  plaintiff  was  in 
the  mine  by  invitation  of  defendant,  while  in  the  first 
three  it  was  alleged  that  he  was  there  as  an  employee. 
Defendant  below  filed  a  plea  of  not  guilty  and,  upon  a 
jury  trial,  there  was  a  verdict  in  favor  of  plaintiff 
for  $2,000.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled  and  judgment  was  entered 
upon  the  verdict,  from  which  the  defendant  below  ap- 
peals. 

Andrew  Placek  had  been  a  coal  miner  for  about  nine 
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years  and  had  worked  for  appellant  in  the  Marquette 
mine  a  number  of  years  before  the  accident,  although 
not  employed  by  appellant  just  prior  to  that  occur- 
rence. On  the  morning  of  July  13,  1909,  appellee  who 
was  a  certified  miner,  with  his  son,  who  had  no  certifi- 
cate, and  several  other  men,  went  down  the  shaft  of 
the  Marquette  mine  to  the  bottom  and  then  went  north 
in  one  of  the  entries  of  the  mine  about  half  a  mile  to 
a  point  near  the  entrance  of  the  tenth  west  entry.  A 
railroad  track  had  been  laid  through  the  bottom  of 
this  mine  and  at  the  tenth  west  entry,  where  these 
men  stopped,  there  was  a  side  track  capable  of  hold- 
ing about  22  cars.  At  this  point  the  men  placed  them- 
selves against  the  wall  east  of  the  side  track,  where 
there  was  a  sufficient  clearance  so  that  they  were  in 
no  danger  of  being  struck  by  cars  passing  along  the 
side  track.  At  this  date  one  O'Bierne  was  mine  man- 
ager and  one  Flood  was  his  assistant  for  the  north 
part  of  the  mine.  A  trolley  wire  had  been  strung  in 
this  part  of  the  mine  and  a  motor  car  was  used  for 
hauling  in  empty  cars  and  for  hauling  out  loaded  ones. 
About  the  time  the  men  referred  to  above,  including 
appellee  and  his  son,  had  located  themselves  along- 
side the  wall  of  this  entry,  Flood  ran  a  number  of 
empty  cars  in  on  this  switch  with  the  motor,  where  he 
left  them.  He  then  passed  out  on  to  the  main  track, 
hitched  onto  some  loaded  cars  standing  there  and 
hauled  them  out  to  the  bottom  of  the  shaft.  Flood  re- 
peated this  operation  with  another  string  of  loaded 
cars  and  then  turned  the  motor  over  to  a  substitute 
motorman,  the  regular  motorman  not  being  at  work 
that  day.  Toner,  the  substitute  motorman,  then  pro- 
ceeded to  haul  another  string  of  loaded  cars  out  to 
the  bottom  of  the  shaft  but  in  doing  so,  as  the  string 
of  loaded  cars  was  passing  by  the  end  of  the  switch 
track,  it  struck  the  empty  car  nearest  the  main  track 
and  threw  it  off  the  track  and  upon  appellee,  who  was 
crushed  between  it  and  the  wall  and  was  injured 
thereby. 

TOL.  OLZVni  22. 
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On  numerous  questions  of  fact  the  evidence  is  con- 
flicting and  the  jury  would  have  been  justified  in  find- 
ing for  either  party.  Appellee  claims  that  he  called 
upon  Flood  the  assistant  mine  manager,  the  night 
before  the  accident  and  asked  for  work  and  that  Flood 
told  him  to  come  to  the  mine  the  next  morning  with 
his  tools  and  he  would  be  put  to  work.  There  is  proof 
on  the  other  hand  that  Flood  did  not  hire  appellee  or 
offer  to  start  him  at  work,  but  that  Flood  told  him 
to  see  O'Bierne,  whom  the  men  called  "the  big  boss". 
Flood  testified  that  O'Bierne  alone  had  authority  to 
hire  men.  There  is  other  evidence  to  the  effect  that 
when  appellee  reached  the  bottom  of  the  shaft,  he  in- 
quired for  "the  big  boss"  and,  upon  being  told  that 
he  had  gone  north  in  the  entry,  started  off  in  that 
direction,  which,  if  true,  would  indicate  that  appellee 
was  hunting  for  O'Bierne  and  was  waiting  at  this 
particular  place  to  ask  him  for  a  job.  There  is  other 
proof  to  the  effect  that  Flood  did,  in  fact,  hire  men  and 
put  them  to  work  without  sending  such  applicants 
to  "the  big  boss"  at  all.  There  is  proof  that  when- 
ever a  string  of  cars  was  being  hauled  into  or  out  of 
this  entry,  an  employe  of  the  company,  called  a  "trip 
rider"  rode  on  the  end  of  the  train  farthest  from  the 
motor;  that  on  the  first  trip  made  by  Flood  with  the 
motor  and  a  string  of  cars  past  the  place  where  ap- 
pellee and  other  men  were  standing  or  sitting  along- 
side the  wall,  the  trip  rider  told  these  men  they  were 
in  a  dangerous  place  and  that  they  should  go  into  the 
tenth  west  entry,  where  they  would  be  safe ;  and  that 
thereupon  all  of  these  men,  except  appellee  and  his 
son,  went  into  the  tenth  west  entry  as  directed.  There 
is  other  proof  that  this  was  not  addressed  to  anybody 
in  particular  and  that  it  was  not  heard  by  appellee 
or  his  son.  There  is  proof  that  a  dozen  of  the  loaded 
cars  had  passed  the  south  end  of  this  switch  before 
the  empty  car  was  struck  and  thrown  over  upon  ap- 
pellee, which  would  tend  to  show  that  it  was  an  unac- 
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countable  accident,  for  which  appellant  would  not  be 
liable.  There  is  other  proof  that  it  was  the  first 
loaded  car  which  struck  the  empty  car  and  caused 
appellee's  injuries  and  this,  if  true,  would  prove  that 
when  the  empty  cars  had  been  placed  on  the  switch, 
they  had  been  allowed  to  stand  too  near  the  main 
track  to  permit  a  loaded  car  to  go  by  them.  If  this  sit- 
uation really  existed,  it  should  have  been  seen  by  the 
switchman  employed  by  the  company,  before  he  threw 
the  mechanism  which  closed  the  switch  and  before  he 
signaled  the  motorman  to  pull  out  this  string  of  loaded 
cars,  and  his  failure  to  notice  such  a  condition  of 
things  would  be  negligence  for  which  appellant  would 
be  liable. 

Upon  these  and  numerous  other  disputed  ques- 
tions of  fact  the  verdict  of  the  jury,  approved  by  the 
trial  judge,  finds  such  a  support  in  the  evidence  that 
we  do  not  feel  at  liberty  to  set  it  aside.  In  our  judg- 
ment, the  jury  were  warranted  in  finding  that  appel- 
lee was  a  servant  of  appellant  and  was  waiting  at 
the  place  where  he  was  hurt  by  direction  of  the  as- 
sistant mine  manager  until  such  assistant  was  ready 
to  set  him  to  work  and  that  said  assistant  left  the 
motor  at  that  point  after  his  third  trip  for  the  pur- 
pose of  finding  work  for  the  men  waiting  there,  but, 
if  there  was  not  sufficient  proof  to  establish  that  ap- 
pellee was  a  servant  of  appellant,  still  he  certainly  was 
in  the  mine  with  the  knowledge  and  by  the  direction 
of  those  in  authority  there  and  was  not  a  trespasser. 
Appellant  claims  that  appellee  was  not  in  the  exer- 
cise of  due  care  for  his  own  safety  at  the  time  he 
was  injured  and  that  his  injuries  were  caused  by  his 
own  contributory  negligence,  but  that  position  is  not 
sustained  by  the  evidence.  The  proof  clearly  shows 
that  appellee  would  not  have  been  struck  by  this  car 
or  injured  in  any  way,  if  the  loaded  car  on  the  main 
track  had  not  collided  with  the  empty  car  and  forced 
it  from  the  track,  as  there  was  an  ample  clearance  be- 
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tween  appellee  and  the  cars  on  the  switch  track.  Ap- 
pellee cannot  be  blamed  for  the  collision  and,  if  the  trip 
rider  was  fully  satisfied  that  appellee  was  in  a  danger- 
ous position,  he  should  not  have  allowed  the  cars  to 
be  moved  until  appellee  had  been  removed  from  such 
position. 

Appellant  complains  of  the  action  of  the  court  upon 
the  instructions  in  refusing  some  and  modifying  others 
requested  by  it  and  in  giving  instructions  for  appel- 
lee. We  deem  it  unnecessary  to  set  out  the  instructions 
and  discuss  each  point  made.  We  think  it  sufficient 
to  say  that,  upon  an  examination  of  the  entire  charge, 
we  find  that  every  proposition  to  which  appellant 
was  entitled  was  given  to  the  jury. 

In  one  respect  the  judgment  does  not  meet  with  our 
approval.  We  consider  that  the  damages  awarded  are 
excessive,  in  view  of  the  nature  and  extent  of  appel- 
lee's injuries.  Except  as  to  his  wrist,  his  injuries 
were  slight  and  detained  him  from  his  work  a  com- 
paratively short  time.  He  was  in  the  hospital  but  a 
very  few  days  and  was  confined  to  his  house  thereafter 
a  very  short  time.  His  wrist  was  injured  but  no  bones 
were  broken.  There  seems  to  have  been  some  injury 
to  the  tendons  of  the  wrist  and  appellee  claims  that 
he  cannot  use  that  wrist,  the  left  one,  as  well  as  be- 
fore the  accident  and  that,  as  it  is  necessary  to  use 
both  hands  equally  in  mining  coal,  the  amount  of  work 
he  can  do  now  has  been  much  lessened  and  his  means 
of  livelihood  much  impaired.  He  claims  that  since  re- 
turning to  work  after  the  accident,  he  has  been  able 
to  earn  only  about  half  as  much  as  before  the  injury, 
but  the  books  of  the  company  for  which  he  was  work- 
ing before  the  accident  and  those  of  the  company  which 
has  employed  him  since  that  time,  introduced  in  evi- 
dence, show  that  he  is  now  earning  practically  as  much 
as  he  did  before  he  was  injured.  In  our  judgment  the 
injury  to  the  wrist  is  altogether  too  light  to  justify 
sp  large  a  verdict. 
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This  opinion  will,  therefore,  be  lodged  with  the  clerk 
of  this  court  and  counsel  notified  thereof.  If  counsel 
for  appellee  shall  file  a  remittitur  of  $1,000  within 
seven  days  thereafter,  the  judgment  will  be  affirmed  in 
the  sum  of  $1,000  at  the  costs  of  appellee ;  otherwise, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Affirmed  on  remittitur. 

>  Appellee  having  afterwards  filed  a  remittitur  herein 
in  the  sum  of  $1,000  the  judgment  will  be  affirmed  in 
the  sum  of  $1,000  at  the  costs  of  appellee. 


Joseph  Gebke,  Appellee,  y.  E.  L.  Wilson  et  al., 

Appellants. 

Gen.  No.  5515. 

1.  Appeals  awd  errors — effect  of  failure  of  justice  to  return 
summons  etc.  While  it  is  the  duty  of  a  justice  of  the  peace  to  re- 
turn the  summons  and  other  papers  with  the  bond  and  transcript 
to  the  Circuit  Court  a  failure  to  discharge  that  duty  does  not  de- 
prive that  court  of  jurisdiction  to  hear  and  determine  the  case  on 
its  merits. 

2.  Justices  of  the  peace — function  of  transcript  of  justice  on  ap- 
peal. The  justice's  transcript  performs  the  office  of  the  declaration 
in  original  suits  in  courts  of  record. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Peoria  county;  the  Hon.  L.  D.  Putebbaugh,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Af- 
firmed.   Opinion  filed  March  13,  1912. 

Sheen  &  David,  for  appellants. 

Eobert  N.  McCormick,  f  or  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 
Appellee  sued  appellants  before  a  justice  of  the 
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peace  of  Peoria  county,  and  on  October  6,  1910,  ap- 
pellants obtained  a  judgment  against  him.  The  case 
was  appealed  to  the  Circuit  Court  of  said  county.  On 
March  13, 1911,  the  case  was  set  for  trial  the  following 
day.  When  reached  on  the  call  a  jury  was  impaneled, 
the  evidence  heard  in  the  absence  of  appellants  and 
their  counsel,  and  on  the  direction  of  the  court,  the 
jury  returned  a  verdict  for  appellee.  Judgment  was 
entered  thereon  March  16,  1911.  March  31,  1911,  ap- 
pellants made  a  motion  supported  by  affidavits  to  va- 
cate the  judgment,  set  aside  the  verdict  and  grant 
a  new  trial.  The  court  overruled  the  motion.  Appel- 
lants excepted  and  perfected  this  appeal. 

The  only  assignments  of  error  based  on  the  sug- 
gestions made  in  the  affidavits  that  we  deem  neces- 
sary to  consider  are:  that  the  court  lacked  jurisdic- 
tion to  hear  the  case  at  the  March  term,  1911,  because 
the  justice  summons  and  certain  other  papers  were 
not  filed  with  the  clerk  of  the  Circuit  Court  10  days  be- 
fore the  first  day  of  that  term ;  that  neither  appellants 
nor  their  counsel  knew  that  the  case  was  set  for  trial 
until  after  judgment  was  entered. 

In  the  matter  of  such  appeals  the  proceedings  in  the 
Circuit  Court  are  based  on  the  transcript.  Reed  v. 
Driscoll,  84  111.  96 ;  Sheridan  v.  Beardsley,  89  111.  477. 

The  transcript  of  the  proceedings  before  the  justice 
filed  with  the  clerk  of  the  Circuit  Court  October  26, 
1910,  showed  that  the  judgment  was  entered  October 
6,  1910,  and  contained  the  following:  "Bond  filed  and 
case  appealed  to  the  Circuit  Court  Oct.  15, 1910."  The 
justice's  certificate  stated  that  the  transcript  was  true 
and  correct  and  that  the  papers  accompanying  it  con- 
tained a  full  and  perfect  statement  of  all  the  proceed- 
ings before  him.  If  any  of  the  papers  used  on  the 
trial  before  the  justice  were  not  filed  in  the  Circuit 
Court,  or  if  any  in  the  possession  of  the  clerk  were 
not  marked  filed,  appellants  could,  on  motion,  have  ob- 
tained a  rule  on  the  justice  to  send  up  such  papers  or 
on  the  clerk  to  file  them  if  in  his  possession.    The  only 
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paper  not  filed  in  the  Circuit  Court  that  could  pos- 
sibly bear  any  importance  on  the  question  of  its  juris- 
diction would  be  the  summons  issued  by  the  justice  and 
a  return  thereon,  showing  his  original  jurisdiction 
over  appellants.  The  transcript  shows  that  the  jus- 
tice issued  a  summons  and  that  it  was  duly  served  on 
appellants  and  the  affidavits  show  that  they  appeared 
before  the  justice  and  a  trial  was  had  on  the  merits. 
While  it  was  the  duty  of  the  justice  to  return  the  sum- 
mons and  other  papers  with  the  bond  and  transcript 
to  the  Circuit  Court,  the  failure  to  discharge  that 
duty  did  not  deprive  the  court  of  jurisdiction  to  hear 
and  determine  the  case  on  its  merits.  Buettner  v.  Nor- 
ton Mfg.  Co.,  90  111.  415;  McNichols  v.  Hunt,  43  111. 
App.  451.  It  would  be  absurd  to  say  that  the  appeal- 
ing party  should  lose  his  rights  and  the  Appellate 
Court  be  ousted  of  jurisdiction  on  account  of  the  neg- 
ligence or  ignorance  of  a  justice  of  the  peace  in  failing 
to  send  up  all  the  necessary  papers,  or  the  negligence 
of  the  clerk  in  failing  to  mark  them  filed,  if  they  were 
sent  up. 

The  justice's  transcript  performs  the  office  of  the 
declaration  in  original  suits  in  courts  of  record.  Reed 
v.  Driscoll,  supra;  McGillen  v.  Wolff,  83  111.  App.  227. 
The  requirement  that  it  should  be  filed  ten  days  before 
the  first  day  of  the  term  of  court  at  which  the  case 
shall  stand  for  trial  is  in  strict  analogy  with  the  prac- 
tice in  courts  of  record  which  requires  declarations  to 
be  filed  10  days  before  the  first  day  of  the  term  at  which 
judgment  may  be  applied  for.  As  before  stated,  the 
transcript  was  filed  on  October  26,  1910,  and  the  trial 
was  had  March  14, 1911,  at  a  term  beginning  more  than 
10  days  after  the  filing  of  the  transcript.  It  was  the 
duty  of  appellants,  and  they  were  bound,  in  law,  to 
take  notice  of  the  fact  that  appellee  had  filed  his  bond 
with  the  justice  of  the  peace,  and  they  were  bound  to 
follow  the  appeal  to  the  Circuit  Court.  The  law  re- 
quired no  summons  or  notice  to  be  served  on  them  that 
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an  appeal  had  been  taken.  Boyd  v.  Kocher,  31  HI. 
295 ;  Allen  v.  City  of  Monmouth,  37  111.  373 ;  Fink  v. 
Disbrow,  69  111.  76. 

The  order  of  the  Circuit  Court,  overruling  the  mo- 
tion, is  approved  and  the  judgment  affirmed. 

Affirmed. 


L  arc  en  a  Kohler,  Appellant,  v.  Amalgamated  Associa- 
tion of  Street  and  Electric  Railway  Employees  of 
America,  Appellee. 

Gen.  No.  5556. 

1.  Fbatebnal  benefit  societies — how  by-laws  construed.  The 
laws  and  rules  of  a  fraternal  benefit  society  are  to  be  construed 
liberally  in  favor  of  the  beneficiary  so  as  not  to  defeat  the  object 
and  purpose  of  the  insurance  or  Indemnity. 

2.  Fraternal  benefit  societies — when  rights  to  insurance  bene- 
■fits  established.  Held,  under  the  terms  of  the  contract  in  question 
in  this  case,  that  the  deceased  at  the  time  of  his  death  was  a 
member  in  good  standing  and  that  fraternal  benefits  were  due 
from  the  society. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Peoria  county;  the  Hon.  Clyde  E.  Stone,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Re- 
versed and  remanded.    Opinion  filed  March  13,  1912. 

Wolfenbabgeb  &  May,  f  or  appellant. 
Mansfield,  Cowan  &  Boulwabe,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellant  sued  appellee  before  a  justice  of  the  peace 
of  Peoria  county  to  recover  a  funeral  benefit  on  an 
insurance  certificate.  On  an  appeal  to  the  County 
Court  of  said  county  appellant  recovered  a  judgment. 
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'A  new  trial  was  granted.  On  the  second  trial  appellee 
obtained  a  judgment  for  costs,  from  which  this  ap- 
peal is  prosecuted. 

September  26,  1908,  Leonard  Kohler,  appellant's 
husband,  became  a  member  of  the  Amalgamated  As- 
sociation of  Street  and  Electric  Eailway  Employes  of 
America,  and  received  a  certificate  of  membership. 
The  certificate  and  the  by-laws  of  the  association  con- 
stituted the  contract.  Sec.  80  of  the  by-laws  provided 
that  after  membership  for  one  year  a  $100  funeral 
benefit  was  payable  in  case  of  death.  Sec.  84  provided 
that  on  the  death  of  a  beneficial  member  his  wife  or 
legal  heirs  should  be  entitled  to  funeral  benefits.  Sec 
83  provided  that  "A  member  to  be  in  good  standing 
and  entitled  to  death  and  disability  benefits  shall  not 
allow  himself  to  become  in  arrears  over  one  month's 
dues  and  assessments.' '  Sec.  93  among  other  things, 
provided:  "A  member  to  be  entitled  to  death  or  dis- 
ability claim  must  be  in  good  standing  and  have  all 
dues  and  assessments  paid  up  to  and  including  the 
month  in  which  such  death  or  disability  occurs,  pro- 
vided it  is  after  the  10th  day  of  the  month."  Sec.  75 
provides :  ' '  All  dues  and  assessments  are  due  and  pay- 
able on  or  before  the  10th  day  of  each  month." 

Kohler  lost  his  life  in  a  fire  October  25,  1909.  Ap- 
pellant claimed  the  funeral  benefit.  His  dues  for  Oc- 
tober had  not  been  paid.  It  was  the  contention  of  ap- 
pellee that  thereby  the  funeral  benefit  was  forfeited, 
in  support  of  which  it  relied  upon  Sees.  93  and  75. 

It  is  obvious  that  the  sections  of  its  by-laws  defining 
good  standing  are  in  irreconcilable  conflict.  The  trial 
court  adopted  the  construction  most  favorable  to  ap- 
pellee and  instructed  the  jury  that  a  member  to  be  in 
good  standing,  and  his  wife  or  heirs  entitled  to  the 
funeral  benefit,  must  have  his  dues  and  assessments 
paid  up  to  and  including  the  month  in  which  death  oc- 
curred, providing  it  occurred  after  the  10th  day  of 
the  month,  and  also  modified  and  gave  to  the  jury  an 
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instruction  asked  by  appellant  which  made  the  pay- 
ment of  the  dues  for  October  an  absolute  prerequisite 
to  membership  under  any  and  all  circumstances  after 
the  10th  day  of  the  month. 

The  laws  and  rules  of  appellee  are  to  be  construed 
liberally  in  favor  of  appellant  so  as  not  to  defeat  tfie 
object  and  purpose  of  the  insurance  or  indemnity. 
Healy  v.  Mutual  Accident  Ass  'n.,  133  111.  556.  Where 
it  is  sought  to  narrow  the  range  of  liability  by  insur- 
ance companies  or  societies,  equivocal  expressions  are 
to  be  interpreted  most  strongly  against  the  company. 
Commercial  Ins.  Co.  v.  Robinson,  64  111.  265;  Niagara 
Fire  Ins.  Co.  v.  Scammon,  100  111.  644.  The  language 
of  the  policy,  particularly  in  determining  whether  the 
liability  is  limited,  is  always  strictly  construed  against 
the  insurer.  Queen  Ins.  Co.  v.  Dearborn  Assn.,  175 
111.  115;  Switchmen's  Union  v.  Colehouse,  227  111.  561. 
In  Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  39,  it  was 
held  that  where  the  contract  of  insurance  was  so 
framed  as  to  leave  room  for  construction,  that  con- 
struction should  be  adopted  which  will  not  impair  the 
indemnity,  and  if  a  clause  in  a  policy  is  susceptible  of 
two  interpretations,  courts  will  adopt  the  one  which 
is  most  favorable  to  the  insured,  in  order  to  indemnify 
him  for  the  loss  sustained.  That  case  was  cited  and 
quoted  with  approval  in  Terwilliger  v.  Masonic  Ac- 
cident Assn.,  197  111.  9.  These  rules  of  construction? 
are  applied  to  provisions  and  conditions  in  policies 
of  insurance,  because  such  policies  are  prepared  by 
the  insurance  companies  themselves,  and  the  language 
in  which  they  express  their  obligations  and  limit  their 
liabilities  is  selected  by  them  and  not  by  the  insured 
parties.  Commercial  Ins.  Co.  v.  Robinson,  supra;  For- 
est City  Ins.  Co.  v.  Hardesty,  supra.  The  language 
and  arrangement  of  the  by-laws  are  the  language  and 
arrangement  of  appellee,  and  in  such  cases  it  was  held 
in  Union  Mutual  Accident  Ass'n  v.  Frohard,  134  HI. 
228,  that  the  interpretation  must  be  most  strongly 
against  the  insurer. 
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Adopting  the  construction  of  the  by-laws  most  favor- 
able to  the  insured,  Kohler  was  a  member  of  the  as- 
sociation in  good  standing  at  the  time  of  his  death, 
notwithstanding  that  he  had  not  paid  the  dues  and 
assessments  due  on  October  10,  1909.  Proof  that  he 
was  in  good  standing  made  a  case  for  appellant,  and 
she  was  entitled  to  judgment  for  the  funeral  bene- 
fit. 

From  the  view  we  take  of  the  evidence,  we  do  not 
deem  it  necessary  to  consider  the  other  questions  ar- 
gued by  counsel. 

For  the  error  of  the  trial  court  in  adopting  the  con- 
struction of  the  by-laws  most  favorable  to  appellee, 
and  directing  the  jury  accordingly,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Commercial  Register  Company,  Appellee,  y.  W.  D. 

Brew,  Appellant. 

Gen.  No.  5560. 

1.  Contracts — when  right  of  rescission  does  not  exist.  If  no 
right  of  rescission  is  reserved  and  no  breach  is  committed  by  the 
vendee  the  vendor  has  no  right  to  rescind  an  order  for  merchan- 
dise. 

2.  Contracts — what  not  essential  to  recovery  of  purchase  price. 
Actual  delivery  of  merchandise  ordered  Is  not  essential  to  the  re- 
covery of  the  purchase  price. 

3.  Vendor  and  vendee— remedies  of  vendor  upon  refusal  of  de- 
livery tendered.  The  vendor  may  pursue  any  one  of  3  courses: 
(1)  The  vendor  may  store  the  goods  for  the  vendee,  give  notice 
that  he  has  done  so  and  then  recover  the  full  contract  price.  (2) 
He  may  keep  the  goods  and  recover  the  excess  of  the  contract  price 
over  and  above  the  market  price  at  the  time  and  place  of  delivery. 
(3)  He  may  sell  the  goods  to  the  best  advantage  and  recover  of 
the  vendee  the  losses  if  the  goods  fail  to  bring  the  contract  price. 

4.  Sales — when  title  passes  without  delivery.     The  sale  of  a 
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specific  chattel  passes  the  property  in  it  to  the  vendee  without  de- 
livery. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Lee  county;  the  Hon.  Richard  S.  Fabband,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  13,  1912. 

Brooks  &  Brooks,  for  appellant. 

C.  W.  Bbbwstbe  and  William  H.  Winn,  for  appel- 
lee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  September  7,  1909,  appellant  gave  appellee  a 
written  order  for  the  manufacture  and  shipment  to 
him  at  Dixon,  Illinois,  of  a  commercial  cash  register,  for 
which  he  paid  $15  in'cash  and  gave  a  note  for  $120  pay- 
able in  installments  of  $10  per  month.  This  order  or 
contract  provided  that  upon  a  failure  to  promptly  pay 
any  deferred  payment,  the  full  amount  of  the  purchase 
price  remaining  unpaid  should  become  due  and  pay- 
able immediately ;  that  the  title  to  said  register  should 
not  pass  from  appellee  until  the  note  given  for  the 
same  was  paid  in  full ;  that  the  bringing  of  a  suit  for 
the  price  of  the  register  should  not  operate  to  vest 
the  title  thereto  in  appellant ;  that  said  register  should 
remain  the  property  of  appellee  until  any  judgment 
recovered  for  its  price  was  paid,  and  that  the  contract 
should  not  be  countermanded.  Twenty  days  after 
giving  the  order,  when  the  register  was  about  ready  for 
shipment,  appellant  wrote  appellee  to  cancel  the  order. 
Appellee  received  the  letter  at  Buffalo,  N.  Y.,  two  days 
later  and  immediately  replied  that  the  register  was 
made  up  special  and  would  be  ready  for  shipment  soon 
and  would  "go  out  as  per  special  construction  order,' ' 
and  that  it  would  not  cancel  the  contract.  Two  days 
later  the  register  was  shipped  to  appellant  at  Dixon, 
Illinois,  subject  to  his  order.    He  refused  to  receive 
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it,  and  though  frequently  requested,  refused  payment 
as  the  installments  became  due.  September  19,  1910, 
appellee  sued  appellant  before  a  justice  of  the  peace 
of  Lee  county  to  recover  on  the  note  or  the  contract 
price  of  the  register,  where  appellant  obtained  a  judg- 
ment. On  an  appeal  to  the  Circuit  Court  of  said  county 
the  case  was  tried  upon  a  stipulated  state  of  facts 
without  the  intervention  of  a  jury  and  appellee  ob- 
tained a  judgment  for  $124.88  the  amount  then  due  on 
the  note,  from  which  this  appeal  is  prosecuted. 

No  question  is  raised  that  the  giving  of  the  note  in 
any  way  changed  the  contract  as  between  the  parties, 
and  the  question  here  presented  for  our  decision  in- 
volves the  rule  of  law  governing  the  rights  of  the  par- 
ties subsequent  to  its  making.  "The  note  and  written 
agreement  as  to  the  mode  in  which  it  should  be  pay- 
able having  been  executed  together,  are  to  be  construed 
as  one  agreement."  Bradley  v.  Marshall,  54  111.  173. 
We  shall  so  treat  the  note  and  the  contract  contained 
in  the  record  before  us. 

It  is  contended  that  the  letter  countermanding  the 
order  cancelled  the  contract.  Appellant's  undertak- 
ing to  pay  the  stipulated  price  was  contingent  only 
on  the  conditions  that  appellee  would  manufacture 
and  ship  the  register  to  him  at  Dixon.  He  agreed  ab- 
solutely that  upon  the  happening  of  these  conditions  he 
would  pay  the  installments  on  the  note  as  they  ma- 
tured. There  was  no  reservation  of  the  right  of  rescis- 
sion in  the  contract,  but  on  the  contrary  it  was  ex- 
pressly agreed  that  it  should  not  be  countermanded. 
The  register  was  substantially  completed  when  appel- 
lee received  the  letter  countermanding  the  order.  Ap- 
pellant did  not  claim  the  right  to  terminate  the  con- 
tract because  of  any  default  on  appellee's  part,  but 
sought  to  do  so  because  he  had  a  chance  to  sell  his 
business  and  would  have  no  use  for  the  register  him- 
self. Appellant  had  no  right  to  rescind  the  contract 
unless  appellee  had  failed  in  some  substantial  man- 
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ner  to  observe  his  part  of  the  contract.  Weintz  v.  Haf- 
ner,  78  111.  27.  There  was  no  failure  on  appellee's  part 
to  perform  its  undertaking.  No  contract  can  be  re- 
scinded by  one  of  the  parties  unless  both  can  be  re- 
stored to  the  conditions  in  which  they  were  before  the 
contract  was  made.  The  register  was  "made  up  spe- 
cial'J  and  the  rescission  of  the  contract  would  not 
restore  the  parties  to  their  original  condition. 

The  trial  court  held  the  measure  of  damages  to  be 
the  contract  price. 

It  is  contended  that  there  can  be  a  recovery  of  the 
contract  price  only  where  the  title  has  passed,  and 
that  the  title  to  the  register  never  passed  to  appel- 
lant by  actual  delivery  to  him,  but  that  the  title  re- 
mained in  appellee.  We  do  not  think  an  actual  de- 
livery of  the  register  or  an  acceptance  of  it  was  nec- 
essary to  the  recovery.  It  was  doubtless  intended  by 
the  parties  that  the  contract  be  performed  by  the  ship- 
ment of  the  register,  as  ordered.  One  of  the  strong 
evidences  that  it  was  so  intended  is  gathered  from 
the  agreement  of  the  parties  that  the  contract  should 
not  be  countermanded.  If,  as  appellant  contends,  the 
contract  was  executory,  on  the  shipment  of  the  register 
it  became  executed  so  far  as  appellant's  rights  are 
concerned.  If  there  has  been  no  delivery  of  personal 
property  the  seller  who  has  offered  performance  on  his 
part  may  consider  the  property  as  the  purchaser's 
and  may  either  sell  it  and  sue  for  the  unpaid  balance 
of  the  price,  or  may  hold  it  subject  to  the  call  or  or- 
der of  the  purchaser  and  recover  the  whole  price.  3 
Parsons  on  Contracts,  9th  Ed.,  p.  209.  The  difference 
between  the  contract  price  and  the  market  value  at 
the  time  and  place  of  delivery  is  a  proper  measure 
of  damages  for  a  failure  to  receive  personal  property, 
and  in  very  many  cases  suits  have  been  brought  for 
such  damages.  The  vendor  often  chooses  to  retain  the 
title  to  the  property  and  recover  the  difference  be- 
tween the  value  and  the  contract  price,  but  if  the  prop- 
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erty  remains  in  his  hands,  he  is  not  obliged  to  consider 
it  as  his  own.  The  rule  in  this  state  is  that  the  vendor 
may  elect  to  sue  for  damages  or  treat  the  property  as 
the  property  of  the  vendee,  notwithstanding  a  refusal 
to  accept  it,  and  sue  upon  the  contract  for  the  whole 
contract  price.  In  Bagley  v.  Finlay,  82  111.  524,  it 
was  said  that  when  a  vendee  of  goods  sold  at  a  specific 
price  refuses  to  take  and  pay  for  the  goods,  the  vendor 
may  store  them  and  give  notice  that  he  has  done  so 
and  then  recover  the  full  contract  price,  or  he  may 
keep  the  goods  and  recover  the  excess  of  the  contract 
price  over  and  above  the  market  price  of  the  goods 
at  the  time  and  place  of  delivery.  In  a  case  like  this 
the  vendor  may  pursue  any  one  of  three  courses: 
First,  the  vendor  may  store  the  goods  for  the  vendee, 
give  notice  that  he  has  done  so,  and  then  recover  the 
full  contract  price ;  second,  he  may  keep  the  goods,  and 
recover  the  excess  of  the  contract  price  over  and  above 
the  market  price  at  the  time  and  place  of  delivery; 
third,  the  vendor  may  sell  the  goods  to  the  best  ad- 
vantage, and  recover  of  the  vendee  the  loss,  if  the  goods 
fail  to  bring  the  contract  price.  Ames  v.  Moir,  130  111. 
582;  Trunkey  v.  Hedstrom,  131  111.  204;  Osgood  v. 
Skinner,  211  HI.  229 ;  Comstock  v.  Price,  103  111.  App. 
19.  The  authorities  are  not  uniform  on  that  subject, 
but  the  rule  stated  is  the  one  adopted  by  the  courts  of 
this  state.  Appellee  followed  the  first  course,  and  on 
appellant's  refusal  to  accept  the  register,  left  it  in  the 
Illinois  Central  depot  at  Dixon  and  notified  appellant 
thereof,  and  he  could,  at  any  time,  have  taken  it.  We 
are  of  the  opinion  that  the  fact  that  the  title  was  not 
to  pass  until  payment  was  completed  does  not  change 
the  rule.  Appellant  was  entitled  to  the  possession  of 
the  register  at  once  and  to  use  it  and  would  have  re- 
tained the  possession  and  use  if  he  had  paid  the  in- 
stallments as  they  became  due.  We  conclude  then,  that 
the  trial  court  did  not  err  in  holding  that  the  contract 
price  was  the  proper  measure  of  damages. 
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There  is  another  ground  which  we  think  supports 
the  holding  of  the  trial  court  that  the  contract  price 
was  a  proper  measure  of  recovery  under  the  facts  in 
this  record.  The  register  was  the  sale  of  a  specific 
chattel.  In  3  Sutherland  on  Damages,  3rd  Ed.,  Sec. 
644,  it  was  said :  i '  The  sale  of  a  specific  chattel  passes 
the  property  in  it  to  the  vendee  without  delivery,  and 
the  risk  of  property  which  is  the  subject  of  a  sale  at- 
tends the  title.  But  where  the  sale  is  of  goods  gener- 
ally, no  property  in  them  passes  until  there  is  a  sub- 
sequent appropriation  according  to  the  contract  of 
the  goods  to  which  it  applies.  Where  by  the  contract 
itself  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  chat- 
tel and  to  pay  the  stipulated  price  the  parties  are  then 
in  the  same  situation  as  they  would  be  after  a  delivery 
of  goods  in  pursuance  of  a  general  contract.  The 
very  appropriation  is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to  take  the  spe- 
cific chattel  and  pay  the  price  is  equivalent  to  his  ac- 
cepting possession.  The  effect  of  the  contract,  there- 
fore, is  to  vest  the  property  in  the  bargainee.,,  The 
register  was  made  especially  for  appellant  and  placed 
by  appellee  where  he  could  obtain  possession.  The 
evidence  brings  the  case  at  bar  clearly  within  the  rule 
laid  down  in  Sutherland  on  Damages,  supra. 

There  is  still  another  reason  which  we  thing  justi- 
fied the  trial  court  in  holding  that  appellee  was  enti- 
tled to  recover  the  contract  price  of  the  register;  that 
is,  from  the  terms  of  the  contract  itself.  The  contract 
is  carefully  drawn  so  far  as  to  make  clear  that  the 
vendor  intended  to  reserve  unusual  advantages  and  to 
impose  unusual  burdens.  We  are  not  to  construe  equi- 
ties into  the  contract,  but  to  carry  it  out  as  the  parties 
were  content  to  make  it.  If  a  man  is  willing  to  con- 
tract that  he  shall  be  liable  for  the  whole  value  of  a 
chattel  before  the  title  passes,  there  is  nothing  to  pre- 
vent his  doing  so  and  thereby  binding  himself  to  pay 


Second  District — Maech,  1912.         353 

Middleton  v.  De  Kalb  County  Gas  Co.,  168  111.  App.  353. 

■  —  . 

the  whole  sum.  Mechem  on  Sales,  Vol.  2,  Sec.  415  p. 
1225;  White  v.  Solomon,  30  L.  R.  A.  537,  164  Mass. 
516;  National  Cash  Register  Co.  v.  Hill,  68  L.  R.  A. 
100,  136  N.  C.  272;  Nat'l.  Cash  Register  Co.  v.  Dehn, 
102  N.  W.  965. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


David  A.  Middleton,  Plaintiff  in  Error,  y.  De  Ealb 
County  Gas  Company,  Defendant  in  Error. 

Gen.  No.  5461. 

1.  Negligence — \bhen  gas  company  not  guilty  of.  A  gas  com- 
pany is  tinder  no  obligation  to  inspect  attachments  upon  the  prem- 
ises of  a  consumer  where  such  attachments  have  been  selected  by 
the  consumer. 

2.  Instructions — when  as  to  evidence  to  be  considered  improper. 
It  is  improper  to  tell  the  jury  that  the  sufficiency  of  material  used 
is  to  be  determined  by  expert  evidence  only.  Such  a  question  is 
one  to  be  decided  from  all  the  evidence  bearing  upon  the  sub- 
ject 

Error  to  the  Circuit  Court  of  DeKalb  county;  the  Hon.  Mazzini 
Slusser,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Affirmed.    Opinion  filed  March  13,  1912. 

W.  C.  Kelltjm  and  H.  S.  Earley,  for  plaintiff  in 
error. 

John  Faissleb  and  Alfred  H.  Geoss,  for  defendant 
in  error. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 

court. 

August  1,  1904,  David  A.  Middleton,  a  merchant 
tailor  occupying  rooms  in  a  building  in  Sycamore, 

Vol*  OLXVIII  23. 
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applied  to  the  DeKalb  County  Gas  Company  to  have 
gas  piped  to  his  rooms  and  attached  to  a  tailor's 
stove.    The  company  piped  one  of  the  rooms,  set  a 
meter,  and  connected  the  stove  with  the  pipe  by  slip- 
ping a  piece  of  rubber  tubing  about  two  feet  long 
over  a  rubber  nipple  at  the  end  of  the  pipe  and  over 
a  like  end  on  the  stove.    The  work  was  done  under  a 
written  contract.    Middleton  paid  for  the  connection. 
He  used  the  stove  eight  or  ten  hours  a  day  until  Janu- 
ary 28,  1908.    On  that  day  a  fire  occurred,  from,  as 
Middleton  claimed,  a  gas  explosion;  as  the  company 
claims,  from  gasoline  fumes  becoming  ignited  by  a 
flame  from  the  stove.     Middleton 's  property  was  in- 
jured and  he  brought  this  suit  against  the  company 
in  the  Circuit  Court  of  DeKalb  county  to  recover 
damages.    The  declaration  contained  three  original 
and  four  additional  counts.    The  first  count  charged 
that  the  connection  was  so  negligently  made  that  it 
became  loose.    The  second  count  charged    that    the 
company  carelessly  connected  the  pipe  with  the  stove 
by   a   rubber   nipple   which   slipped   off.    The   third 
count  was  like  the  first  and  second  except  that  it 
charged  that  the  heat  disintegrated  the  rubber  con- 
nections.   The  first  additional  count  charged  that  the 
company  carelessly  and  wilfully  made  the  connection, 
and  that  if  the  company  had  inspected  it  the  deteriora- 
tion would  have  been  discovered.    The  second  addi- 
tional count  charged  that  the  tubing  was  not  a  per- 
manent  connection,   and   alleged   that   the   company 
negligently  failed  to  perform  its  duty  of  inspecting 
the  same.    The  third  additional  count  was  like  the 
second,  except  that  it  charged  the  company  with  the 
duty  to  inform  Middleton  of  the  temporary  character 
of  the  connection  and  that  it  neglected  to  do  so.     The 
fourth  additional  count  charged  the  duty  to  make  per- 
manent connections,  and  that  contrary  thereto  the  con- 
nection was  made  as  charged  in  the  second  count 
Each  count  charged  that  by  reason  of  the  alleged 
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negligence  gas  escaped,  took  fire  and  caused  the  dam- 
age, and  stated  that  Middleton  was  in  the  exercise  of 
due  care  in  the  operation  of  the  stove  at  the  time  of 
the  fire.  There  was  a  plea  of  not  guilty.  A  trial 
resulted  in  a  verdict  for  Middleton.  A  new  trial  was 
granted.  On  the  second  trial  the  company  had  a 
verdict  of  not  guilty.  A  motion  for  a  new  trial  was 
denied  and  the  company  had  judgment  for  costs. 
Middleton  brings  the  record  here  on  a  writ  of  error. 

The  evidence  was  conflicting  upon  the  question 
whether  Middleton  or  the  company  selected  the  rubber 
tube  as  the  means  of  making  the  connection.  There 
was  proof  that  it  was  the  custom  in  gas  fitting  to  use 
an  iron  pipe  where  the  article  to  be  connected  was 
immovable  and  to  use  rubber  tube  where  it  was 
movable.  Middleton  testified  that  the  stove  was  nailed 
to  a  box  and  the  box  nailed  to  the  building.  A  wit- 
ness testified  that  it  was  not  fastened  to  the  box  when 
the  connection  was  made,  and  that  it  was  not  attached 
on  the  day  after  the  fire.  The  servant  of  the  company 
who  made  the  connection  testified  that  the  stove  was 
not  fastened  to  the  box  then.  Even  if  the  stove  was 
nailed  to  a  box  and  the  box  nailed  to  the  building,  it 
would  require  the  drawing  of  but  a  few  nails  if  Mid- 
dleton wished  to  move  it  to  a  differem  position  and 
it  would  be  easier  to  secure  a  longer  tube,  if  necessary, 
than  to  change  a  stationary  iron  pipe,  and  it  was  en- 
tirelv  consistent  with  the  uses  to  which  such  stove  is 
put  that  he  should  prefer  a  portable  connection.  The 
jury  were  warranted  in  believing  that  Middleton  re- 
quested that  a  rubber  tube  be  used. 

The  proof  is  clear  that  the  connection  was  reason- 
ably safe  when  made  and  that  it  did  satisfactory 
service  for  three  years  and  a  half.  The  contract  pro- 
vided that  the  delivery  of  the  gas  should  be  considered 
complete  when  it  left  the  service  pipe  of  the  company 
and  also  "The  company  shall  not  be  liable  for  any 
damages  caused  by  the  escape  of  gas."    Middleton 
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having  paid  for  the  labor  and  material  the  connection 
became  his  property. 

There  is  no  theory  upon  which  Middleton  could  re- 
cover unless  the  company  owed  him  the  duty  of  in- 
specting his  own  property  from  time  to  time  or  of 
informing  him  that  the  constant  presence  of  the  rubber 
tube  close  to  the  stove  would  cause  it  to  deteriorate, 
crack  and  allow  gas  to  escape.  When  Middleton 
selected  the  rubber  tube,  paid  for  it  and  caused  the 
connection  to  be  made,  the  company  had  a  right  to 
assume  that  he  had  ordinary  knowledge  concerning 
the  durability  of  rubber,  and  would  know  that  it  would 
deteriorate  from  continual  proximity  to  the  heat  from 
the  stove.  We  are  unable  to  find  anything  which 
would  justify  us  in  holding  that  the  company  was 
bound  to  inspect  Middleton 's- property  or  to  inform 
him  of  the  destructibility  of  rubber.  More  will  be 
said  of  the  company's  duty  of  inspection  in  discussing 
Middleton's  objections  to  the  company's  9th  and  13th 
instructions. 

Complaint  is  made  of  the  ruling  of  the  court  in 
giving  instructions  Nos.  1,  3,  5,  6,  9,  11  and  13,  re- 
quested by  the  company,  but  nothing  is  urged  in  argu- 
ment against  liie  11th. 

The  1st  ancf  6th  instructions  were  substantially  the 
same,  and  told  the  jury  that  if  they  believed  from  the 
evidence  that  Middleton  was  asked  to  make  a  selection 
for  the  connection  between  the  gas  pipe  and  the  rub- 
ber tubing  and  if  they  further  believed  that  he  selected 
the  rubber  tubing,  then,  as  a  matter  of  law,  he  as- 
sumed the  risk  from  any  loss  or  damage  in  the  use 
of  the  same.  If  there  had  been  a  defect  in  the  tube 
when  put  on  and  an  explosion  immediately  followed, 
these  instructions  would  have  been  erroneous,  and  to 
make  them  accurate,  they  should  have  contained  the 
qualification  "if  the  jury  believe  from  the  evi- 
dence that  said  tube  was  suitable  and  sufficient  when 
furnished,"  but  as  it  is  undisputed  that  it  was  suffi- 
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cient  and  reasonably  safe  when  put  on  and  for  three 
years  and  half  thereafter,  the  omission  of  that  ele- 
ment did  not  make  the  instructions  bad  in  this  case. 

The  3rd  instruction  told  the  jury  that  the  question 
of  the  sufficiency  of  the  material  used  and  the  question 
as  to  the  construction  were  to  be  determined  by  the 
evidence  of  persons  skilled  in  the  gas  fitting  business, 
and  that  the  testimony  of  experts  was  entitled  to  the 
same  weight  and  consideration  as  that  of  any  other 
witness.  It  is  apparent  that  this  instruction  was  not 
strictly  accurate,  as  these  questions  were  not  neces- 
sarily to  be  determined  only  by  the  evidence  of  per- 
sons skilled  in  the  gas  fitting  business  or  experts,  but 
upon  all  the  evidence  relating  to  that  question.  We 
do  not  think,  however,  that  the  instruction  injured 
Middleton. 

The  5th  instruction  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  fire  was  caused  by 
other  agencies  than  the  escape  of  gas  from  the  rubber 
tube,  or  if  the  evidence  on  the  question  was  equally 
balanced,  they  should  find  for  the  company.  The  ob- 
jection to  the  instruction  is  that  there  was  no  evi- 
dence upon  which  to  base  it.  There  was  evidence 
that  Middleton  used  gasoline  in  cleaning  garments 
and  when  it  was  desired  to  get  them  out  quickly  they 
were  hung  up  between  curtains  so  as  to  direct  the 
hot  air  from  the  stove  up  through  the  clothing,  and 
Middleton  testified  that  there  was  some  clothing  hang- 
ing there  at  the  time  of  the  fire.  If  gasoline  was  used, 
which  made  fumes  in  sufficient  quantity  to  become 
ignited  by  the  flame  from  the  stove,  the  heat  from 
these  burning  fumes  may  have  been  sufficient  to  have 
severed  the  rubber  tube  between  the  pipe  and  the 
stove,  at  the  same  time  setting  fire  to  the  escaping 
gas.  We  think  the  objection  to  this  instruction  is 
untenable,  as  it  is  entirely  possible  that  the  fire  might 
have  been  caused  by  other  agencies  than  the  escape 
of  gas  from  the  rubber  tube. 
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The  9th  instruction  told  the  jury  that  the  company 
owed  no  duty  of  inspection  to  Middleton  as  charged 
in  the  1st  and  2nd  additional  counts  of  the  declaration. 
The  13th  instruction  told  the  jury  that  the  law  did 
not  impose  upon  the  company  any  obligation  to  in- 
spect the  pipes  and  connections  in  the  tailor  shop, 
and  the  failure  to  do  so  would  not  be  negligence,  if 
they  found  from  the  evidence  that  such  pipes  and 
connections  were  owned  and  controlled  by  Middleton. 
Suppose  he  had  hired  some  other  gas  fitter  to  make 
this  connection,  could  it  be  contended  that  if  such 
other  gas  fitter  had  put  on  a  suitable  rubber  tube 
connecting  the  pipe  with  the  stove  and  was  paid  for 
the  material  and  labor  that  he  owed  a  duty  to  there- 
after inspect  the  same?  We  do  not  think  so.  The  com- 
pany owed  a  duty  of  inspecting  the  pipes  and  fixtures 
which  it  owned  in  the  building,  but  that  duty  did  not, 
in  our  opinion,  extend  beyond  the  property  which  it 
owned,  and  that  was  only  to  and  through  the  gas 
meter,  as  we  understand  it. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


Vernie  Olson,  Defendant  in  Error,  v.  Elsie  Olson, 

Plaintiff  in  Error. 

Gen.  No.  5563. 

1.  Thoveb — when  lies.  Trover  lies  by  a  landlord  for  the  wrong- 
ful conversion  of  crops  agreed  to  be  delivered  to  him  as  rent 

2.  Remedies — effect  of  election.  Suing  in  assumpsit  does  not 
preclude  a  party  from  the  right  by  amending  to  change  his  action 
to  one  in  trover. 

* 

Assumpsit.    Error  to  the  Circuit  Court  of  Lee  county;  the  Hon. 
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Richard   S.   Farrand,   Judge,   presiding.     Heard   in   this   court   at 
the  October  term,  1911.    Affirmed.    Opinion  filed  March  13,  1912. 

J.  W.  Watts,  for  plaintiff  in  error. 

C.  E.  Gardner,  Henry  S.  Dixon    and    George    C. 
Dixon,  for  defendant  in  error. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Elsie  Olson  leased  a  farm  to  her  son,  Vernie  Olson, 
for  the  year  1909,  for  a  share  of  the  crops.  He  took 
possession,  put  in  a  crop  and  cultivated  it.  After- 
wards difficulties  arose  between  them,  and  on  August 
6,  1909,  they  entered  into  a  written  agreement, 
whereby  each  party  should  select  an  appraiser,  and 
the  two  appraisers  should  select  a  third,  and  on  or 
about  October  1,  1909,  the  three  were  to  decide  the 
value  of  the  standing  corn,  and  she  was  then  to  pay 
her  son  half  the  value  thereof.  He  was  to  cut  and 
have  threshed  the  timothy,  each  party  to  have  half 
the  seed,  and  to  pay  half  the  machine  hire  for  thresh- 
ing the  same.  He  cut  and  threshed  the  timothy  and 
paid  half  the  machine  hire  and  also  selected  an  ap- 
praiser. She  did  not,  and  no  appraisement  was  had. 
She  drove  him  from  the  premises  at  the  point  of  a 
gun  and  appropriated  his  share  of  the  corn,  and  also 
some  hay  and  potatoes.  He  brought  this  suit  in 
assumpsit  in  the  Circuit  Court  of  Lee  county  and 
afterwards,  by  leave  of  court,  amended  the  praecipe, 
summons  and  declaration,  changing  the  form  of  action 
from  assumpsit  to  trover.  The  amended  declaration 
averred  that  he  was  lawfully  possessed  of  six  tons  of 
hay,  40  bushels  of  potatoes,  and  an  undivided  half 
interest  in  40  acres  of  corn,  and  that  she  converted 
the  said  chattels  to  her  own  use.  He  obtained  a  ver- 
dict and  a  judgment  of  $400.  She  sued  out  this  writ 
of  error  to  review  the  judgment. 

It  is  contended  that  trover  will  not  lie  for  the  corn 
since  by  the  contract  it  became  the  property  of  plaint- 
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iff  in  error,  and  her  liability,  if  any,  was  in  assumpsit; 
that  at  most  trover  would  only  lie  for  the  hay  and 
potatoes.  By  the  terms  of  the  lease  the  parties  had 
an  undivided  half  interest  in  all  of  the  crops,  except 
the  potatoes,  which  belonged  to  defendant  in  error. 
The  written  agreement  in  a  measure  ratified  the 
lease,  and  provided  a  means  whereby  the  rights  of 
the  parties  in  the  crops  might  be  ascertained.  The 
corn  would  not  become  the  property  of  plaintiff  in 
error  until  it  was  appraised,  and  she  had  paid  for  it 
By  her  refusal  to  have  it  appraised,  it  remained  the 
property  of  the  parties  jointly.  A  contract  to  culti- 
vate the  land  on  shares  is  usually  regarded  as  con- 
stituting the  parties  tenants  in  common  of  the  crops 
so  raised,  but  not  joint  tenants  or  tenants  in  common 
of  the  land.  While  an  agreement  to  cultivate  land  on 
shares  may  create  a  tenancy  in  common  of  the  crops, 
it  is  not  necessarily  inconsistent  with  the  relation  of 
landlord  and  tenant.  24  Cyc.  p.  1471.  Such  crops 
are  divisible  and  the  share  of  each  easily  ascertained 
and  the  refusal  to  recognize  the  right  of  the  co-tenant 
amounts  to  a  conversion.  It  is  not  like  the  case  of 
tenants  in  common  of  a  chattel  where  one  has  as  good 
a  right  to  the  possession  as  the  other.  Fiquet  v. 
Allison,  12  Mich.  328;  Loomis  v.  O'Neal,  73  Mich.  582. 
"Trover  is  the  form  of  action  prescribed  by  the 
common  law  where  damages  are  demanded  for  specific 
personal  property  which  has  been  wrongfully  appro- 
priated, or,  in  more  technical  language,  converted  to 
the  use  of  any  other  than  its  rightful  owner. ' '  2  Sedg- 
wick on  Damages,  8th  Ed.,  Sec.  492. 

Chapter  76,  Sec.  2,  Hurd's  B.  S.  provides: 

"If  any  person  shall  assume  and  exercise  exclusive 
ownership  over,  or  take  away,  destroy  *  *  *  or 
otherwise  injure  or  abuse  any  property  held  in  *  *  * 
tenancy  in  common,  the  party  aggrieved  shall  have 
his  action  of  trespass  or  trover  for  the  injury,  in  the 
same  manner  as  he  would  have  if  such  *  *  *  ten- 
ancy in  common  did  not  exist.' ' 
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In  our  opinion  plaintiff  in  error's  contention  that 
trover  did  not  lie  for  the  conversion  of  the  corn  is 
not  tenable. 

Counsel  for  plaintiff  in  error  says  that  if  she  was 
guilty  of  converting  the  hay  and  potatoes,  that  by 
bringing  the  suit  originally  in  assumpsit,  defendant  in 
error  elected  to  waive  the  tort,  and  he  could  not 
change  the  form  of  action  to  trover.  "The  circum- 
stance of  a  party  having  elected  one  of  several  rem- 
edies by  action  will  not  in  general  preclude  him  from 
abandoning  such  suit,  and  after  having  discontinued 
it,  he  may  adopt  any  other  remedy.' '  1  Chitty's  PI., 
14th  Ed.,  212.  Since  the  adoption  of  Sec.  1,  Chap.  7, 
Hurd's  R.  S.  which  provides,  "The  court  in  which  an 
action  is  pending  shall  have  power  to  permit  amend- 
ments in  any  process,  pleading  or  proceeding  in  such 
action,  either  in  form  or  substance,"  it  has  not  been 
necessary  in  order  to  change  the  form  of  the  action, 
to  dismiss  the  proceeding.  See  also  Sec.  39  of  the 
"Practice  Act."  The  trial  court  had  the  authority  to 
grant  the  leave  to  amend,  and  defendant  in  error  had 
the  right  to  elect  whether  he  would  proceed  in  as- 
sumpsit or  in  trover.  T.  W.  &  W.  R.  W.  Co.  v.  Chew, 
67  HI.  378 ;  City  of  Elgin  v.  Joslyn,  136  111.  525.  His 
first  election  to  proceed  in  assumpsit  did  not,  in  our 
opinion,  deprive  him  of  the  right  to  an  amendment 
and  the  subsequent  election  to  proceed  in  trover. 

The  evidence  shows  that  defendant  in  error  was  re- 
peatedly driven  from  the  premises  by  his  mother  and 
that  she  converted  to  her  own  use  his  undivided  in- 
terest in  the  corn  and  hay  as  well  as  the  potatoes, 
wholly  owned  by  him.  The  amount  allowed  by  the 
jury  for  compensation  therefor  is  amply  supported 
by  the  proof.  Her  claims  are  utterly  devoid  of  merit. 
She  makes  no  denial  of  any  essential  element  of  de- 
fendant in  error's  claim. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


362  Appellate  Courts  of  Illinois. 


Shields  v.  J.  H.  Dole  Co.,  168  111.  App.  362. 


Frances  J.  Shields,  Administratrix,  Appellee,  v.  J.  H. 

Dole  Company,  Appellant. 

Gen.  No.  5565. 

1.  Landlord  and  tenant — when  former  liable  for  defective  con- 
dition resulting  in  personal  injury,  A  landlord  who  knows  or  who 
by  the  exercise  of  ordinary  care  ought  to  have  known  of  a  danger- 
ous condition  at  the  time  either  of  a  first  or  second  letting  to  a 
tenant  is  liable  to  a  person  injured  upon  the  premises  demised  by 
reason  of  such  dangerous  condition. 

2.  Instructions — what  estops  theory  of  defense.  A  party  can- 
not upon  appeal  seek  to  avoid  liability  upon  a  theory  inconsistent 
with  instructions  which  he  caused  to  be  given  upon  the  trial. 

3.  Instructions — when  inaccuracy  in  death  case  ground  for  re- 
versal. In  such  a  case  the  instructions  should  limit  the  damages 
to  be  awarded  to  the  pecuniary  loss,  and  a  failure  so  to  do  is 
ground  for  reversal. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Ap- 
peal from  the  Circuit  Court  of  Henry  county;  the  Hon.  Emery  C. 
Graves,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.     Reversed  and  remanded.     Opinion  filed  March  13,  1912. 

Leman  &  Rigby  and  Jay  L.  Spatjlding,  for  appellant. 

John  T.  Cummings  and  Anderson  &  Andrews,  for 
appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 

court. 

Wilbur  Barrett,  appellee's  intestate,  was  killed  in 
a  grain  elevator  at  Kewanee,  in  Henry  county,  on 
September  12,  1907,  and  this  suit  was  brought  by 
Frances  J.  Shields,  his  administratrix,  to  recover  the 
pecuniary  loss  suffered  by  his  next  of  kin  from  his 
death.  The  elevator  in  which  the  accident  occurred 
was  owned  by  J.  H.  Dole  Company,  appellant  here, 


Second  District — March,  1912.         363 

Shields  v.  J.  H.  Dole  Co.,  168  111.  App.  362. 

and  operated  under  a  lease  by  Samuel  W.  McSpadden, 
a  co-defendant.  Barrett  was  an  employe  of  McSpad- 
den at  the  time  of  his  death,  and  was  killed  by  the 
fall  of  a  partition  between  bins  No.  2  and  4  in  the 
elevator.  The  Chicago,  Burlington  &  Quincy  Kail- 
road  Company  was  originally  a  party  defendant,  but 
at  a  later  stage  of  the  proceedings  the  suit  was  dis- 
missed as  to  it.  The  first  trial  was  discontinued  be- 
cause of  illness  of  counsel.  At  a  second  trial  appellee 
had  a  verdict  which  the  trial  court  set  aside.  At  the 
close  of  plaintiff's  evidence  on  the  third  trial  plaintiff 
obtained  leave  to  file  two  additional  counts  and  did 
so,  and  thereupon  defendant,  J.  H.  Dole  Company, 
pleaded  the  general  issue  and  the  Statute  of  Limita- 
tions to  said  additional  counts,  and  a  demurrer  to  the 
latter  plea  was  sustained.  There  was  other  pleading 
which  need  not  be  stated  here.  At  the  third  trial  there 
was  a  verdict  for  plaintiff  against  both  defendants 
in  the  sum  of  $6,000.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  made  and  denied,  judgment 
was  entered  on  the  verdict,  and,  the  defendant,  J.  H. 
Dole  Company,  appeals  to  this  court. 

The  elevator  in  which  this  accident  occurred  was  a 
frame  building,  in  which  were  21  bins,  each  about 
10  by  10  by  10  feet  arranged  in  pairs,  running  length- 
wise of  the  building,  one  on  each  side  of  a  central 
partition  which  also  ran  lengthwise  of  the  building. 
This  central  partition  was  covered  by  a  sidewalk  from 
3i/2  to  4  feet  wide,  near  the  roof.  Bins  2  and  4  were 
opposite  each  other,  separated  by  the  partition  men- 
tioned. The  evidence  seems  to  show  that  on  the  12th 
of  September,  1907,  there  was  an  extraordinary  quan- 
tity of  grain  in  the  elevator  and  that  these  two  bins 
were  completely  filled  with  shelled  com,  which  was 
piled  up  above  the  sides  of  the  bins  to  the  shingle 
roof  and  was  about  3  feet  deep  over  the  sidewalk. 
Bin  4  was  being  unloaded  into  a  railroad  freight  car, 
standing  on  a  track  alongside  the  elevator.    After 
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bin  4  was  partly  emptied, .  James  Close,  foreman  of 
the  elevator,  told  Barrett  to  finish  cleaning  out  the  bin, 
and,  for  that  purpose,  Barrett  went  down  into  the 
bin  to  shovel  the  corn  through  a  hole  in  the  bottom 
thereof.  While  bin  4.  was.  thus  emptied,  bin  2  on  the 
other  side  of  the  partition  remained  full  of  corn,  and, 
the  counter-balancing  weight  of  corn  having  been  re- 
moved from  bin  4,  the  weight  of  the  corn  in  bin  2 
caused  the  partition  between  the  two  bins  to  be  pushed 
over  on  Barrett  and  he  was  killed.  Appellee  con- 
tends that  the  falling  of  the  partition  was  due  to 
some  weakness  in  the  construction  of  the  elevator  or 
because  it  was  decayed  and  out  of  repair  when  leased, 
or  that  appellant  should  be  held  liable  as  the  one 
actually  operating  the  building,  or  so  associated  in 
its  operation  as  to  be  responsible  for  this  death,  so 
that  on  some  one  or  more  of  these  grounds,  appel- 
lant, the  owner  of  the  building  and  lessor  of  McSpad- 
den,  should  be  held  liable.  Just  before  Barrett's 
death,  the  foreman  had  been  engaged  in  shoveling 
out  bin  4  but  had  been  called  away  to  attend  to  other 
matters  about  the  elevator,  and  ordered  Barrett  to 
finish  the  work  in  that  bin.  Barrett  had  been  em- 
ployed a  few  months  by  McSpadden  as  a  driver,  and 
also  did  general  work  about  the  elevator,  and  had 
shoveled  grain  from  various  bins  into  cars,  but 
whether  from  this  particular  bin  was  not  clear  from 
the  evidence. 

As  before  stated,  this  elevator  was  owned  by  J.  H. 
Dole  Company  and  was  under  lease  to  McSpadden  at 
the  time  of  the  accident.  The  lease,  which  was  in 
writing,  required  the  lessee  to  keep  the  premises  in 
repair,  and  also  contained  provisions  that  the  lessor 
might  enter  at  any  time  and  inspect  and  make  repairs. 
There  was  evidence  that  the  president  of  appellant 
had  occasionally  visited  the  building  and  suggested 
repairs  to  the  tenant.  Appellant  was  in  the  grain 
business  in  Chicago,  and  the  lease  required  the  lessee 
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to  ship  all  his  grain  to  appellant  and  gave  appellant 
a  commission  on  any  grain  he  might  ship  to  any  other 
party  or  might  sell  locally  in  Kewanee.  The  commis- 
sion appellant  would  thus  obtain  upon  the  grain  was 
declared  in  the  lease  to  be  a  part  of  the  rent.  It  also 
gave  the  lessor  the  right  to  put  out  the  lessee  at  any 
time  for  any  reason  satisfactory  to  itself.  It  is  clear 
under  numerous  Illinois  cases  including  West  Chicago 
Masonic  Ass'n  v.  Cohn,  192  111.  210,  and  Foley  v. 
Everett,  132  HI.  App.  438;  142  HI.  App.  250,  that  in 
the  case  of  an  absolute  lease,  the  liability  of  the  lessor 
for  damages  occurring  from  the  subsequent  defective 
condition  of  the  building  depends  upon  whether  the 
building  was  in  a  defective  condition  at  the  time  the 
lease  was  executed  and  the  premises  surrendered  to 
the  tenant,  and  also  upon  whether  or  not  the  lessor 
knew  thereof,  or,  by  the  exercise  of  due  care  at  that 
time,  would  have  known  thereof.  If  the  premises 
were  then  defective  and  the  lessor  knew  of  it  or  should 
have  known  it,  he  is  liable  for  a  subsequent  injury, 
though  not  in  possession.  If  the  premises  were  not 
then  dangerous,  or  if  he  did  not  know  thereof,  and, 
by  the  exercise  of  due  care  at  the  time  the  lease  was 
made,  would  not  have  known  thereof,  then  he  is  not 
liable,  but  the  liability,  if  any,  is  that  of  the  tenant. 
Appellant  contends  that  its  liability  must  be  measured 
by  the  condition  of  things  in  the  elevator  at  the  time 
the  building  was  first  leased  to  McSpadden,  which  was 
more  than  a  year  before  the  accident.  We  think  this 
incorrect,  under  the  authority  of  Borman  v.  Sand- 
gren,  37  111.  App.  160 ;  Donk  Bros.  v.  Leavitt,  109  111. 
App'  385 ;  and  Ingwersen  v.  Eankin,  47  N.  J.  L.  18. 
Besides  appellant  is  estopped  from  taking  that  posi- 
tion here  because  of  several  instructions  which  were 
given  at  its  request,  in  which  the  time  when  the  lia- 
bility was  to  be  measured  is  fixed  at  the  date  of  the 
second  lease,  which  was  July,  1907.  The  evidence 
leaves  it  doubtful  whether  the  defect  which  caused 
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the  partition  to  fall  existed  at  the  time  of  the  execu- 
tion of  the  second  lease,  and,  if  so,  whether  or  not 
appellant  ought  to  have  known  thereof,  or  whether, 
in  fact,  the  falling  of  the  partition  was  caused  solely 
by  the  manner  in  which  the  tenant  handled  the  grain, 
leaving  one  side  of  the  partition  overloaded  and  the 
other  side  empty. 

Appellee  was  the  mother  of  the  deceased  and  was 
living  with  a  daughter  in  Kewanee  at  the  time  of  his 
death.  Her  intestate  was  twenty-four  years  old,  was 
unmarried  and  was  not  living  with  his  mother  and 
sister  at  the  time  of  his  death.  The  evidence  tended 
to  show  that  he  was  earning,  at  the  time  of  his  death, 
not  to  exceed  $12  per  week  and  that  he  contributed 
at  times  to  the  support  of  his  mother  and  sister,  but 
not  to  exceed  $200  per  year  for  the  mother  and  not 
to  exceed  $100  per  year  for  the  sister.  There  is  no 
evidence  to  show  that  either  mother  or  sister  were 
dependent  upon  Barrett,  nor  how  many  .years  he  had 
been  so  contributing  to  their  support.  Under  the 
evidence  it  is  a  serious  question  whether  the  mother 
and  sister  of  decedent  were  so  dependent  upon  him 
as  to  justify  so  large  a  verdict. 

In  this  condition  of  the  record,  instruction  No.  2 
given  at  the  request  of  appellee,  was  erroneous.  It 
was  as  follows: 

"If  you  believe  from  the  evidence  that  the  parti- 
tion involved  in  this  suit  at  the  time  of  and  just  before 
the  death  of  Wilbur  Barrett  was  in  a  state  of  ill 
repair  and  was  weak  and  liable  to  fall,  it  is  not  nec- 
essary in  order  for  the  plaintiff  to  recover  in  this 
case  to  show  that  the  defendants  or  either  of  them 
actually  knew  of  such  condition  of  said  partition,  but 
the  evidence  is  sufficient  upon  that  subject  if  it  shows 
that  the  defendants  in  the  exercise  of  due  care  would 
have  known  of  the  condition  of  the  said  partition/ ' 

This  instruction  imposed  upon  appellant  the  duty 
of  inspection  up  to  the  date  of  the  injury.  It  required 
that  at  the  time  of  the  injury  appellant  should  have 
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been  in  the  exercise  of  due  care  to  know  the  condition 
of  the  partition.  If  the  relation  of  appellant  to  these 
premises  was  only  that  of  landlord,  then  as  to  it  the 
question  should  have  been  whether,  at  the  date  of  the 
last  lease,  the  partition  was  in  need  of  repair  and 
liable  to  fall,  and  whether  appellant,  in  the  exercise 
of  due  care,  would  have  known  of  that  condition  at 
that  time.  By  this  instruction  the  court  virtually- 
decided  that  appellant  was  operating  the  elevator,  or 
was  responsible  for  it  as  if  it  were  operating  it. 
These  were  questions  of  fact  which  it  was  not  within 
the  province  of  the  court  to  decide. 

Instruction  No.  5,  given  at  the  request  of  'appellee 
was  as  follows: 

"You  are  instructed  that,  where  the  joint  negli- 
gence of  two  persons  unites  in  causing  an  injury  by 
which  another  is  injured,  it  is  no  defense  for  one  of 
such  wrongdoers  to  show  that  the  other  is  also  guilty 
of  the  same  negligence. 9 ' 

We  consider  this  instruction  of  doubtful  propriety. 
It  was  a  mere  proposition  of  law,  not  applied  to  the 
case  nor  to  the  evidence.  Its  natural  tendency  would 
be  to  lead  the  jury  to  believe  that  the  court  was  desig- 
nating the  defendants  by  the  term  " wrongdoers' '  and 
thereby  to  prejudice  the  jury  against  them.  Instruc- 
tion No.  7,  given  at  the  request  of  appellee,  concerned 
the  measure  of  damages,  and  allowed  the  jury  to 
"determine  what  will  be  a  fair  and  reasonable  com- 
pensation for  the  loss  sustained  by  the  next  of  kin 
of  the  deceased.' '  This  language  would  include  or 
might  be  thought  by  the  jury  to  include  injury  to  the 
feelings  of  the  next  of  kin  and  other  matters  for 
which  the  law  does  not  allow  recovery.  It  should 
have  been  limited  to  the  pecuniary  loss.  It  is  true 
that  other  instructions  did  indicate  as  the  true  meas- 
ure of  damages  the  pecuniary  benefits  of  which  the 
next  of  kin  had  been  deprived,  but  in  view  of  the 
large  verdict,  we  are  not  able  to  say  that  this  instruc- 
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tion  did  not  mislead  the  jury.  Complaint  is  made  by 
appellant  of  some  other  instructions,  given  at  the 
request  of  appellee,  but  in  our  opinion,  the  defects 
in  those  instructions,  if  any,  have  been  cured  by  other 
given  instructions. 

The  evidence  leaves  it  so  doubtful  whether  appel- 
lant is  liable  that  we  are  of  the  opinion  that  the  errors 
in  instructions,  above  pointed  out,  require  that  this 
cause  be  tried  anew. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Abram  Hammond,  Appellee,  v.  Woodruff  &  Edwards 

Company,  Appellant. 

Gen.  No.  5568. 

1.  Instructions — effect  of  motion  to  direct  verdict.  The  motion 
to  direct  a  verdict  is  in  the  nature  of  a  demurrer  to  the  evidence 
and  admits  the  truth  of  all  that  the  evidence  proves  or  tends  to 
prove. 

2.  Instructions — what  upon  quantum  of  proof  proper.  An  in- 
struction is  proper  which  tells  the  jury  that  the  plaintiff  is  not 
hound  to  prove  his  case  beyond  a  reasonable  doubt  but  is  merely 
bound  to  prove  it  by  a  preponderance  of  the  evidence. 

3.  Instructions — effect  of  refusal  of  cautionary.  The  refusal 
of  a  cautionary  instruction  is  not  ordinarily  ground  for  reversal. 

4.  Instructions — effect  of  refusal  of  an  instruction  directing  jury 
to  disregard  particular  counts.  If  there  is  one  good  count  in  the 
declaration  upon  which  the  verdict  rendered  can  be  sustained  it  is 
harmless  error  for  the  court  to  refuse  an  instruction  which  directs 
the  jury  to  disregard  a  particular  count  or  counts. 

5.  Master  and  servant1 — limits  of  application  of  doctrine  of 
assumed  risk.  The  rule  is  that  the  servant  assumes  the  ordinary 
risks  incident  to  his  employment  but  the  law  pre-supposes  that  the 
master  has  performed  the  duties  of  care,  caution  and  vigilance 
which  the  law  has  placed  upon  him. 

6.  Master  and  servant — what  risks  not  assumed.    The  employe 


Second  District — March,  1912.         369 

Hammond  v.  Woodruff  ft  Edwards  Co.,  168  111.  App.  368. 

„ .__■!_      Ml    IIJ  ■  J  ■     ■ 

does  not  take  the  risk  of  dangers  known  to  the  master  and  unknown 
to  himself  which  could  not  have  been  known  to  him  by  the  exercise 
of  reasonable  care  and  which  could  be  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  master. 

7.  Evidence — what  not  proper  cross-examination.  Questions  per- 
taining to  matters  not  touched  upon  on  direct  are  improper  upon 
cross-examination. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Mazzini  Slusser,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  .  Affirmed.  Opinion 
filed  March  13,  1912.    Rehearing  denied  April  11,  1912. 

Frank  M.  Cox  and  R.  J.  Fellingham,  for  appellant ; 
John  K.  Newhall,  of  counsel. 

Charles  B.  Hazlehurst,  C.  F.  Iewin  and  Walter 
E.  Healy,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

In  March,  1908,  and  for  some  time  prior  thereto, 
the  Woodruff  &  Edwards  Company  conducted  a  gen- 
eral foundry  business  at  Elgin,  where  Abram  Ham- 
mond was  employed  as  a  moulder.  Through  the 
center  of  the  building  in  which  he  worked,  extending 
north  and  south,  was  the  main  passageway.  On  the 
east  side  of  the  passageway,  a  little  north  of  the 
center  of  the  building,  was  a  cupola  used  for  melting 
ore.  About  the  middle  of  the  north  end  of  this  room 
was  a  door  leading  into  an  adjoining  building.  Just 
east  of  this  door  was  a  wooden  water  barrel  which 
had  a  capacity  of  about  sixty  gallons.  The  floor  of 
the  shop  was  of  clay  and  the  barrel  was  set  about 
three  feet  deep  in  a  pit  dug  in  the  floor,  the  top  of 
the  barrel  extending  about  seven  or  eight  inches  above 
the  ground.  About  two  or  three  inches  from  the  top 
of  the  barrel  holes  were  bored,  opening  into  the  pit, 
and  to  the  side  of  the  pit  a  two  inch  pipe  was  con- 
nected, forming  an  outlet  into  the  race.    Water  was 
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supplied  by  means  of  a  pipe  coming  in  over  the  top 
of  the  barrel.  There  was  a  plank  platform  about  four 
or  five  feet  square  around  the  barrel,  beneath  which 
the  outlet  was  located.  The  floor  of  the  shop,  on  each 
side  of  the  main  passageway,  was  divided  into  mould- 
ing floors  separated  by  gangways.  The  floor  on  which 
Hammond  worked  was  located  in  the  northeast  corner 
of  the  shop  and  was  about  twelve  feet  wide  and  about 
eight  feet  east  of  the  main  passageway,  and  extended 
to  the  east  wall  of  the  building.  Immediately  south 
of  his  floor  was  a  gangway  about  eight  feet  wide, 
separating  his  floor  from  Peterson's  floor.  Each 
moulding  floor  was  provided  with  a  number  of  flasks 
in  which  moulding  sand  was  placed  to  receive  the 
metal  for  the  castings.  Every  day,  up  to  3  o'clock 
in  the  afternoon,  the  moulders  would  put  the  necessary 
sand  into  the  flasks,  after  which  the  molten  metal 
would  be  carried  from  the  cupola  in  ladles  and  poured 
into  them.  At  night  other  men  would  dump  the  sand 
out  upon  the  moulding  floors,  put  away  the  castings, 
take  water  from  the  barrel  and  sprinkle  the  sand  to 
render  it  suitable  for  moulding  the  following  day. 
On  March  25,  1908,  Hammond  performed  his  usual 
duties  until  3  o'clock  in  the  afternoon,  when  the  work 
of  taking  the  metal  from  the  cupola  was  begun.  He 
examined  his  ladle  and  skimmer,  found  them  ready 
for  use,  took  his  ladle  to  the  cupola  and  filled  it  with 
molten  metal.  A  fellow  moulder  helped  him  carry 
the  ladle.  Arriving  at  the  moulding  floor,  they  set  the 
ladle  down.  Hammond  took  his  skimmer  and 
skimmed  the  slag  off,  and  set  the  skimmer  down  on 
some  sand  in  the  gangway  so  that  it  leaned  against 
Peterson's  flasks.  They  poured  the  contents  of  the 
ladle  into  the  mould  and  went  back  to  the  cupola  for 
another  ladle  of  metal.  They  carried  the  second  ladle 
full  to  the  moulding  floor,  and  Hammond  took  his 
skimmer  to  skim  the  ladle.  The  moment  the  skimmer 
came  in  contact  with  the  molten  metal  a  violent  ex- 
plosion occurred,  expelling  the  metal  from  the  ladle 
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and  throwing  it  upon  him.  It  struck  him  about  the 
head  and  body  and  burned  his  left  eye  severely.  He 
was  taken  to  his  home  and  the  following  day  to  a 
hospital,  where  he  received  treatment  for  thirty-eight 
days,  during  which  time  his  left  eyeball  was  removed. 
He  was  unable  to  work  for  three  months  after  the 
accident.  He  brought  this  suit  in  the  Circuit  Court 
of  Kane  county  to  recover  for  the  injuries  sustained. 
The  declaration,  in  several  counts,  charged,  among 
other  things,  that  appellant  negligently  permitted  the 
barrel  to  remain  in  such  a  leaky  and  dangerous  con- 
dition that  the  water  would  flow  down  upon  the  mould- 
ing floor,  rendering  it  wet,  and  permitted  the  floor  to 
so  remain,  thereby  rendering  any  skimmer  used  in 
skimming  the  molten  metal  in  said  foundry  Vet  and 
dangerous  to  use  in  case  such  skimmer  should  be 
placed  upon  said  floor  or  should  be  rested  thereon; 
that  appellant  knew  of  the  wet  and  dangerous  condi- 
tion of  said  floor,  or  by  the  exercise  of  reasonable 
diligence  ought  to  have  known  it,  and  that  appellee 
did  not  know  of  the  danger  and  did  not  have  equal 
means  with  appellant  of  knowing  of  the  dangerous 
condition  of  the  floor  and  of  the  place  where  he  was 
required  to  work.  There  was  a  plea  of  not  guilty. 
At  the  close  of  Hammond's  evidence  the  company 
made  a  motion  asking  the  court  to  direct  the  jury 
to  find  it  not  guilty,  and  with  the  motion  tendered 
an  instruction  in  writing  to  that  effect.  The  court 
denied  the  motion  and  refused  the  instruction,  where- 
upon the  company  elected  to  stand  by  its  motion  and 
offered  no  evidence.  The  jury  returned  a  verdict  of 
$2,500  for  Hammond.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  denied,  judgment  was  en- 
tered on  the  verdict  and  the  company  prosecutes  this 
appeal. 

Appellant  first  contends  that  the  evidence  does  not 
show  that  the  negligence  charged  was  the  proximate 
cause  of  appellee's  injury. 
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The  theory  of  the  declaration  is  that  water  was 
negligently  permitted  to  escape  from  the  pit  and  so 
dampen  the  sand  as  to  make  it  extra  hazardous  for 
appellee  to  perform  his  ordinary  duties  as  a  moulder ; 
that  appellant  knew,  or  by  the  exercise  of  ordinary 
care  might  have  known,  that  this  would  happen,  and 
that  appellee  did  not  know  and  did  not  have  an  equal 
opportunity  with  appellant  to  know  that  it  would 
occur. 

The  evidence  shows  that  one  morning  three  or  four 
months  before  the  accident,  appellee  noticed  that  the 
pit  in  which  the  barrel  was  set  was  overflowing,  and 
that  the  water  was  running  down  on  his  floor  under- 
neath the  sand  and  also  on  Peterson's  floor;  that  he 
complained  about  this  to  appellant's  foreman;  that 
the  foreman  later  brought  some  men,  who  took  up  the 
platform,  did  something  with  reference  to  the  barrel 
and  replaced  the  platform;  that  in  the  afternoon  the 
foreman  told  appellee  that  he  had  fixed  it  so  that  the 
water  would  run  off  into  the  race.  Arnold  Flinty,  a 
moulder  who  had  been  in  the  employ  of  appellant 
for  about  two  years  before  the  accident,  testified  that 
about  three  or  four  weeks  before  the  accident  he  saw 
the  water  standing  underneath  the  planks  of  the  plat- 
form; that  he  told  the  foreman  that  the  water  had 
been  draining  off  there  and  that  the  condition  was 
dangerous  and  thereupon  the  foreman  replied  that  if 
he  did  not  like  it  he  could  quit.  The  attention  of  the 
foreman  was  on  at  least  two  occasions  called  to  the 
fact  that  water  was  overflowing  from  the  barrel  or 
pit,  and  on  the  last  occasion  he  did  nothing  to  stop 
the  overflow,  and  as  he  stood  in  the  place  of  appel- 
lant, it  follows  that  it  had  notice  of  the  said  condition. 
Whatever  knowledge  the  foreman  possessed  in  regard 
to  the  usage  and  dangerous  condition  of  the  water 
barrel,  its  appliances  or  the  ground  or  floor  of  the 
foundry  where  appellee  worked,  appellant  is  charge- 
able with.    C.  &  A.  E.  E.  Co.  v.  Scanlan,  170  HI.  106. 
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To  allow  the  premises  or  machinery  or  appliances  to 
be  and  remain  out  of  repair  when  such  conditions  were 
known,  or  by  the  exercise  of  reasonable  diligence 
might  have  been  known  and  prevented,  is  negligence 
on  the  part  of  the  master.  National  Syrup  Co.  v. 
Carlson,  155  111.  210.  Flinty  further  testified  that  im- 
mediately after  appellee  was  injured  he  went  up  to 
the  place  where  the  skimmer  had  stood;  that  he  felt 
of  the  sand  there  and  found  that  it  was  damp ;  that  he 
then  traced  it  along  the  floor,  noticed  that  it  went 
toward  the  barrel  and  found  that  it  was  damp  from 
the  place  where  the  skimmer  had  stood  up  to  the 
barrel ;  that  in  examining  it  he  took  some  of  the  sand 
in  his  hand  and  squeezed  it  and  it  showed  dampness ; 
that  upon  looking  through  the  cracks  between  the 
planks  of  the  platform,  he  noticed  that  there  was 
water  standing  around  up  close  to  the  platform.  The 
motion  to  direct  a  verdict,  being  in  nature  of  a  de- 
murrer to  the  evidence,  admitted  the  truth  of  Flinty 's 
testimony  and  all  inferences  that  might  be  fairly  and 
rationally  drawn  from  it.  Missouri  Malleable  Iron 
Co.  v.  Dillon,  206  HI.  145.  Moreover  his  testimony 
was  not  contradicted.  The  evidence  also  shows  that 
a  piece  of  wet  or  rusty  iron  coming  in  contact  with 
molten  metal  will  cause  an  explosion;  that  the  skim- 
mer which  appellee  was  using  at  the  time  of  the  acci- 
dent was  the  same  one  used  by  him  on  the  two  days 
immediately  prior  thereto,  and  that  it  was  not  rusty ; 
that  the  slag  which  sometimes  remained  on  the  skim- 
mer and  clings  to  it  after  it  has  been  used  would  not 
cause  an  explosion,  unless  the  skimmer  were  wet  or 
rusty;  that  whatever  sand  lies  on  the  floor,  would, 
under  ordinary  and  proper  conditions,  be  dry  at  the 
time  of  the  pouring  off  of  the  molten  metal  and  would 
not  stick  to  the  skimmer.  The  jury  were  warranted 
in  finding  that  the  dampness  which  caused  this  ex- 
plosion did  not  come  from  the  sprinkling  of  the  sand 
preparatory  to  moulding,  but  that  water  flowed  out  of 
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the  top  of  the  pit  because  the  pipe  was  insufficient 
in  size  or  was  clogged  up,  and  flowed  over  the  floor 
to  the  place  where  appellee  set  his  skimmer  after  the 
first  skimming  and  so  moistened  the  sand  that  it  damp- 
ened the  skimmer  sufficiently  to  cause  the  explosion 
when  it  was  used  for  the  second  skimming.  We  think 
the  evidence  clearly  established  that  the  negligence 
charged  in  the  declaration  was  the  proximate  cause 
'of  appellee's  injury. 

Appellant  also  contends  that  wet  sand  is  an  ordinary 
incident  to  moulding  and  that  appellee  had  a  better 
opportunity  or  as  good  an  opportunity  •  as  appellant 
to  know  that  the  sand  was  wet,  and  that  he  was  negli- 
gent in  not  examining  the  skimmer  each  time  before 
he  used  it,  to  see  that  there  was  no  moisture  on  it, 
and  that  he  assumed  the  risk  of  the  presence  of  the 
wet  sand;  that  it  was  the  duty  of  appellee  to  inspect 
the  pit  and  to  see  that  no  water  was  overflowing. 
The  proof  shows  that  it  was  only  necessary  to  inspect 
the  skimmer  the  first  time  it  was  used  for  the  pouring 
off  in  the  afternoon  and  that  appellee  handled  his 
skimmer  in  the  same  way  and  placed  it  in  the  same 
place  as  "was  customary;  that  the  slight  moisture 
necessary  in  moulding  sand  was  not  sufficient  to  cause 
an  explosion,  because  when  the  flasks  are  filled  for 
the  day's  moulding,  hot  metal  is  poured  into  them, 
and  if  that  amount  of  dampness  would  cause  an  ex- 
plosion, then  each  flask  would  explode  when  the  metal 
was  poured  into  it,  and  there  was  no  evidence  that 
such  an  explosion  had  ever  occurred.  While  appellee 
was  bound  to  take  notice  of  defects  which  were  patent, 
he  was  not  required  to  make  an  examination  for  hid- 
den defects,  and  he  might  properly  act  upon  the  pre- 
sumption that  appellant  had  used  reasonable  care  to 
keep  the  place  and  instruments  in  proper  condition 
for  moulding.  Appellant  knew  that  water  had  over- 
flowed from  the  pit  on  at  least  two  previous  occasions. 
Appellee  knew  of  only  one  of  these  occasions,  and  as 
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to  that  he  was  informed  by  the  foreman  that  it  had 
been  repaired,  and  he  had  a  right  to  rely  on  that 
statement-  The  rule  is  that  the  servant  assumes  the 
ordinary  risks  incident  to  his  employment,  but  the  law 
presupposes  that  the  master  has  performed  the  duties 
of  care,  caution  and  vigilance  which  the  law  has  placed 
upon  him.  The  employe  does  not  take  the  risk  of 
dangers  known  to  the  master  and  unknown  to  him- 
self, which  could  not  have  been  known  to  him  by  the 
exercise  of  reasonable  care  and  which  could  be  avoided 
by  the  exercise  of  reasonable  care  on  the  part  of  the 
master.  Superior  Coal  Co.  v.  Kaiser,  229  111.  29; 
Swiercz  v.  Illinois  Steel  Co.,  231  111.  456;  Kenny  v. 
Marquette  Cement  Co.,  243  111.  396.  We  think,  from 
the  evidence  in  this  record,  that  the  question  of  as- 
sumed risk  was  one  of  fact  for  the  jury.  Appellant's 
argument  that  it  was  the  duty  of  appellee,  under  his 
master's  ordersr  to  inspect  the  barrel  and  pit  and 
keep  it  from  overflowing  is  not  warranted  by  the 
proof.  When  the  defective  condition  had  been  re- 
paired some  months  before,  the  foreman  said  to  appel- 
lee that  the  company  had  to  pay  for  all  the  water 
that  came  through  that  faucet  and  told  him  that  if 
he  saw  the  faucet  open  and  the  water  running  when 
the  men  were  not  using  it  he  should  close  it  so  as  to 
reduce  the  cost  of  the  water  to  the  company.  There 
was  no  proof  that  water  was  running  at  this  particular 
time,  or  that  appellee  saw  it  running,  or  that  he  did 
not  obey  the  injunctions  of  appellant  whenever  he  saw 
that  condition.  The  foreman  did  not  direct  him  to 
exercise  any  supervision  over  the  barrel  or  pit.  Ap- 
pellee's business  was  that  of  a  moulder.  He  had  no 
occasion  to  go  upon  the  platform  or  to  look  under- 
neath it  to  investigate  conditions.  Appellant  found 
it  necessary  to  take  up  the  platform  when  it  repaired 
the  defective  condition  previously.  There  certainly 
was  no  duty  devolving  upon  appellee  that  would  re- 
quire him  to  remove  the  platform  and  examine  the 
pit  and  overflow  pipe. 
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Appellant  complains  that  the  court  erred  in  admit- 
ting and  excluding  evidence.  The  argument  of  coun- 
sel in  support  of  this  contention  is  directed  mainly 
to  the  ruling  of  the  court  in  refusing  to  permit  it  to 
ask  certain  questions  on  cross-examination  of  a  num- 
ber of  appellee's  witnesses.  In  each  case  the  witness 
had  not  been  interrogated  upon  the  subject  which  the 
cross-examiner  sought  to  develop.  These  witnesses 
were  servants  of  appellant,  and  all  but  one  in  its 
employ  at  the  time  of  the  trial.  Appellee  called  them 
to  describe  the  arrangement  of  the  rooms  in  the 
foundry,  the  ladle,  the  water  barrel  and  pit,  but  did 
not  interrogate  them  concerning  the  circumstances 
relative  to  the  happening  of  the  accident.  Appellant, 
if  it  desired  to  make  these  inquiries,  should  have 
called  them  as  its  own  witnesses  after  appellee  had 
rested  his  case.  In  Jones  on  Evidence,  2nd  Ed.,  Sec. 
820,  that  author,  after  stating  the  .English  rule  on 
this  subject,  then  says:  "The  rule  which  was  long 
ago  declared  by  the  Supreme  Court  of  the  United 
States,  called  the  American  rule,  and  which  prevails 
in  most  of  the  states,  is  quite  different.  The  cross- 
examination  can  only  relate  to  facts  and  circumstances 
connected  with  the  matters  stated  in  the  direct  exam- 
ination of  the  witness.  If  a  party  wishes  to  examine 
a  witness  as  to  other  matters,  he  must  do  so  by  making 
the  witness  his  own."  Anheuser  Busch  Brewing 
Ass'n.  v.  Hutmacher,  127  111.  652;  Hansen  v.  Miller, 
145  111.  538;  Schmidt  v.  Chicago  City  By.  Co.,  239 
111.  494.  In  Hansen  v.  Miller,  supra,  the  court  said: 
"If  the  defendant  desired  to  examine  the  plaintiff  in 
relation  to  matters  to  which  he  had  not  testified  in 
chief,  he  was  at  liberty,  at  the  proper  time,  to  make  him 
his  own  witness  and  examine  him  as  to  such  matters. 
But  the  plaintiff  was  entitled  to  have  the  rule  of  evi- 
dence so  applied  as  to  confine  the  cross-examination 
to  the  matters  brought  on  the  direct  examination." 
So  in  Schmidt  v.  Chicago  City  By.  Co.,  supra,  it  was 
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said:  "A  cross-examination  must  be  limited  to  facts 
elicited  by  the  examination  in  chief."  We  find  no 
harmful  error  in  ruling  upon  the  admission  of  evi- 
dence, and  no  infringement  or  curtailing  of  the  rights 
of  appellant  in  cross-examination. 

Appellant  complains  of  the  giving  of  appellee's  in- 
structions No.  4,  15,  17  and  23. 

The  4th  advised  the  jury  as  to  the  measure  of  dam- 
ages in  case  they  returned  a  verdict  in  favor  of  ap- 
pellee. Appellant  cites  no  authority  and  urges  noth- 
ing in  argument  in  support  of  its  criticism  of  this  in- 
struction except  that  it  was  an  improper  statement 
of  the  law  and  should  have  been  refused.  This  in- 
struction is  substantially  in  the  same  language  as  an 
instruction  given  in  the  case  of  Cicero  Street  Ey.  Co. 
v.  Brown,  193  111.  274,  which  has  since  been  approved 
in  Chicago  Terminal  E.  E.  Co.  v.  Gruss,  200  111.  195 ; 
Chicago  City  Ey.  Co.  v.  Gemmill,  209  111.  638 ;  Chicago 
and  Milwaukee  Electric  Ey.  Co.  v.  Ullrich,  213  111. 
170;  National  Enameling  Co.  v.  McCorkle,  219  111. 

557. 

The  15th  instruction  told  the  jury  that  appellee  was 
not  bound  to  exercise  an  extraordinary  degree  of  care ; 
that  all  that  was  required  of  him  was  to  exercise  or- 
dinary care,  etc.  An  instruction  identical  in  principle 
with  this  instruction  was  fully  considered  and  ap- 
proved in  C.  &  A.  E.  E.  Co.  v.  Pearson,  184  HI.  386, 
and  also  approved  and  followed  in  Dickson  v.  Swift 

Co.,  238  111.  62. 

Appellee's  17th  instruction  read  that  the  plaintiff 
was  not  bound  to  prove  his  case  beyond  a  reasonable 
doubt,  but  was  merely  bound  to  prove  it  by  a  pre- 
ponderance of  the  evidence.  This  instruction  was  ap- 
proved in  Consolidated  Traction  Co.  v.  Schritter,  222 
111  364,  and  is  also  sustained  in  Taylor  v.  Felsing, 
164  111.  331 ;  Chicago  City  Ey.  Co.  v.  Bundy,  210  111. 
39-  Chicago  City  Ey.  Co.  v.  Nelson,  215  111.  436;  Pier- 
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son  v.  Lyon  &  Ilealy,  243  HI.  370,  and  other  cases 
that  might  be  cited. 

The  23rd  instruction  told  the  jury  of  the  risks  a 
servant  assumed.  An  instruction  similar  to  this  in- 
struction was  held  to  state  the  law  correctly  in  Mann 
v.  Illinois  Central  Traction  Co.,  236  111.  30. 

The  court  refused  appellant's  instructions  from  24 
to  36  inclusive. 

The  24th,  26th,  27th  and  36th  instructions  related  to 
the  law  of  assumed  risk  and  contained  objectionable 
features  in  assuming  various  facts  of  negligence  and 
charging  appellee  therewith,  but  so  far  as  they  con- 
tain correct  statements  of  the  law  as  applied  to  the 
facts  in  the  case,  they  were  fully  covered  by  other 
instructions  given  on  behalf  of  appellant.  "The 
court  is  not  required  to  give  the  jury  more  than  one 
instruction  upon  a  particular  subject."  National 
Enameling  Co.  v.  McCorkle,  supra. 

Appellant's  25th  and  28th  instructions  were  cau- 
tionary. Instructions  of  this  character  may  prop- 
erly be  given,  but  giving  them  is  necessarily  a  matter 
very  much  within  the  discretion  of  the  court,  and  their 
refusal  cannot  ordinarily  be  assigned  for  error.  Bir- 
mingham Fire  Ins.  Co.  v.  Pulver,  126  111,  329 ;  Chicago 
Union  Traction  Co.  v.  Goulding,  228  HI.  164;  Donk 
Bros.  Coal  Co.  v.  Thil,  228  111.  233.  Moreover,  appel- 
lant's 2nd  and  10th  given  instructions  contained  the 
same  cautions  as  its  25th  and  28th  refused  instruc- 
tions. 

The  29th,  30th,  31st,  32nd,  33rd,  34th  and  35th  were 
instructions  directing  the  jury  to  disregard  the  several 
counts  of  the  declaration.  As  each  count  of  the  dec- 
laration stated  a  cause  of  action,  and  as  several  of 
them  were  clearly  supported  by  the  evidence,  there 
was  no  error  in  the  refusal  of  any  of  these  instruc- 
tions, as  it  is  a  familiar  doctrine  that  where  any  count 
of  the  declaration  is  sufficient  and  the  negligence 
therein  charged  is  established,  a  recovery  may  be  had 
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tipon  such  count,  and  it  is  not  reversible  error  to 
refuse  to  instruct  the  jury  to  disregard  other  counts 
in  the  declaration  which  are  not  supported  by  the 
proof.  Chicago  City  By.  Co.  v.  Foster,  226  111.  288; 
Scott  v.  Parlin  &  Orendorff  Co.,  245  111.  460. 

Upon  the  whole  record  we  are  satisfied  that  sub- 
stantial justice  has  been  done,  and  there  has  been  no 
reversible  error  in  matters  of  procedure. 

The  judgment  is  affirmed. 

Affirmed. 


William  W.  Ramsey,  Appellant,  y.  Jesse  W.  Carr  et  al., 

Appellees. 

Gen.  No.  5574. 

Partnership — when  not  established.  Held,  in  this  case,  that 
the  partnership  claimed  was  not  established. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Ed- 
gab  Eldbedge,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1911.    Affirmed.     Opinion  filed  March  13,  1912. 

Buell  &  Abbey  and  Duncan,  Doyle  &  0  'Connor,  for 
appellant. 

E.  A.  Green  and  A.  E.  Butters,  for  appellees. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

The  original  bill  of  complaint  was  filed  in  this  cause 
in  the  Circuit  Court  of  La  Salle  county  on  April  6, 
1910,  by  William  W.  Ramsey  as  complainant  against 
Jesse  W.  Carr  and  Thomas  H.  Bellrose  as  defendants. 
The  bill  alleged  that  in  July,  1909,  the  complainant 
entered  into  a  verbal  contract  with  Carr,  who  resided 
in  Sheridan  in  La  Salle  county,  whereby  Carr  agreed 
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to  procure  certain  riparian  rights  on  the  Fox  River, 
to  be  used  in  the  creation  of  water  power,  and  Ramsey 
agreed  to  assist  in  the  financing  and  developing  of  said 
water  power  project ;  that  in  pursuance  of  said  agree- 
ment, Carr  had  procured  certain  property  rights  and 
had  hired  Bell  rose  to  secure  others,  which  had  been 
done ;  that,  on  November  22, 1909,  upon  representation 
by  Carr  that  he  either  had  procured  or  could  procure 
all  the  necessary  rights  for  the  creation  of  such  a  water 
power  as  was  contemplated,  a  contract  in  writing  was 
entered  into  by  Ramsey  and  Carr,  whereby  Carr 
agreed  to  transfer  all  said  rights  to  Ramsey  and  ac- 
cept for  the  same  twenty  per  cent,  of  the  stock  of  a 
corporation  to  be  organized  to  develop  water  power 
and  to  reimburse  for  all  expenses  attendant  upon  the 
securing  of  said  rights,  and  Ramsey  agreed  to  use  his 
best  endeavors  in  financing  and  developing  said  prop- 
erties and  water  rights.  The  bill  further  alleged  that 
Carr  procured  such  riparian  rights  in  the  name  of 
Bellrose  who  was  the  employe  of  Carr,  for  the  purpose 
of  defrauding  Ramsey;  that  Carr  and  Bellrose,  with- 
out regard  to  the  contract  between  Ramsey  and  Carr 
were  attempting  to  sell  all  their  rights  to  unknown 
parties,  and  that,  unless  restrained,  they  would  make 
a  transfer  of  such  rights  to  prevent  Ramsey  from  ob- 
taining a  decree  for  the  specific  performance  of  said 
contract.  The  bill  alleged.a  partnership  agreement  be- 
tween Ramsey  and  Carr  in  this  enterprise  of  estab- 
lishing a  water  power  and  prayed  that  the  defendants 
be  decreed  to  convey  their  rights  to  Ramsey  and  that 
they  be  enjoined  from  conveying  such  rights  except 
in  accord  with  said  contract  with  Carr.  A  general  de- 
murrer to  this  bill  was  sustained  and  thereupon  com- 
plainant below  took  leave  to  file  an  amended  bill,  which 
was  done  on  July  20, 1910. 

The  amended  bill  re-stated  many  of  the  facts  as  al- 
leged in  the  original  bill,  alleged  a  partnership  be- 
tween Ramsey  and  Carr,  evidenced  by  the  written 
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agreement  or  contract  of  November  22,  1909,  and 
prayed  that  it  might  be  decreed  that  all  the  rights  ac- 
quired by  the  defendants,  (who  were  the  same  as  those 
to  the  original  bill,)  were  acquired  for  the  benefit  of 
said  alleged  co-partnership.  A  demurrer  to  the 
amended  bill  was  overruled  and  the  defendants  thereto 
filed  separate  answers.  One  Eobert  J.  Eowe,  filed  an 
intervening  petition,  asking  to  be  made  a  party  defend- 
ant and,  upon  this  being  granted,  he  also  filed  an  an- 
swer. Each  of  the  three  defendants  denied  any  part- 
nership existing  between  Eamsey  and  Carr;  and  Bell- 
rose  denied  that  either  Carr  or  Bowe  had  any  interest 
in  the  rights  which  had  been  secured  in  his  name.  The 
cause  was  referred  to  a  master  to  take  and  report 
proofs,  and  upon  this  being  done  the  court  after  a 
hearing  entered  a  decree  dismissing  the  amended  bill 
for  want  of  equity,  and  complainant  below  appeals 
therefrom,  alleging  that  the  material  questions  in  this 
case  are:  1.  Was  there  a  partnership  agreement 
between  Eamsey  and  Carr;  and  2.  Were  the  rights 
which  were  procured  by  Rowe  and  Bellrose  obtained 
by  them  as  agents  of  such  partnership. 

A  great  amount  of  evidence,  both  oral  and  docu- 
mentary was  presented  in  this  case,  and  after  a  care- 
ful examination  thereof,  both  in  the  abstract  and  the 
record  itself,  the  facts  appear  proven  as  are  herein- 
after set  forth.  The  defendant  Jesse  W.  Carr,  who 
was  a  physician  in  Sheridan  in  La  Salle  county,  and 
his  wife  had  met  Mrs.  Eamsey,  the  wife  of  appellant, 
and  had  invited  Mr.  and  Mrs.  Eamsey  to  visit  them  on 
the  Fourth  of  July,  1909.  No  previous  acquaintance 
existed  between  Eamsey  and  Carr.  Eamsey  was  a 
representative  of  the  Ambursen  Hydraulic  Construc- 
tion Company,  which  owned  and  constructed  a  patent 
dam.  For  the  purpose  of  introducing  and  selling  said 
dam,  the  company  was  accustomed,  through  its  repre- 
sentatives, to  assist  water  power  owners  to  finance 
water  power  projects,  provided  the  contract  for  con- 
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struction  was  given  the  Ambursen  Company.  Ramsey 
was  in  partnership  with  one  John  H.  Martin  in  repre- 
senting the  Ambursen  Company  and  received  a  com- 
mission from  the  Ambursen  Company  on  any  deals 
which  might  be  successfully  carried  out  with  water 
power  owners.  During  the  visit  of  the  Ramseys  with 
the  Carrs  Ramsey  accompanied  Dr.  Carr  in  his  calls 
upon  his  patients,  and,  in  the  course  of  their  drive 
along  the  Fox  River,  Ramsey  explained  his  connection 
with  the  Ambursen  Company  and  stated  that  the  Fox 
River  appeared  to  him  to  be  a  good  field  for  the  opera- 
tion of  his  company.  Ramsey  stated  that  the  Ambur- 
sen Company  would  cause  a  corporation  to  be  or- 
ganized which  would  undertake  the  construction  of 
water  power  on  the  Fox  River  and  would  pay  the  ex- 
penses of  any  parties  who  secured  water  rights  and 
engineering  data  and  would  pay  them  for  their  work 
by  giving  them  twenty  per  cent,  of  the  stock  of  such 
company.  That  afternoon  Carr  called  in  his  neighbor 
Robert  J.  Rowe,  and  the  proposition  was  explained  to 
him.  Rowe  was  county  surveyor,  and  it  was  agreed 
that  he  should  assist  Carr  in  procuring  water  rights 
and  should  also  prepare  such  engineering  data  as 
would  be  needed.  Ramsey  left  Sheridan  the  next  day 
and  did  not  return  for  a  month  or  more  and,  in  the 
meantime,  no  mention  had  been  made  by  him  to  Rowe 
that  he  had  entered  into  any  partnership  arrangement 
with  Carr.  Thereafter  Carr  obtained  some  water 
rights  in  his  name  and  endeavored  to  hire  one  Thomas 
H.  %Bellrose  to  secure  other  rights  for  him.  Bellrose 
refused  to  be  hired  but  secured  quite  a  number  of  such 
rights  in  his  own  name.  These  he  obtained  for  him- 
self alone  and  not  under  any  arrangement  with  any 
other  person.  He  bore  the  expense  of  securing  them 
out  of  his  own  pocket  and  was  not  recompensed  there- 
for in  any  way  by  Carr. 

Carr  and  Rowe  were  not  very  successful  in  obtain- 
ing water  rights,  and  Ramsey  and  Martin  seem  to  have 
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come  to  the  conclusion  that  they  would  have  to  rely 
upon  Bellrose  to  do  the  work  for  them,  for  they  had 
numerous  conferences  with  Bellrose  in  their  offices  in 
Chicago  with  reference  to  this  matter.  Eamsey  ad- 
mitted on  the  witness  stand  that  he  knew  that  Bell- 
rose was  financially  interested  in  the  water  power 
proposition  and  was  securing  rights  in  his  own  name, 
and  yet  Ramsey  does  not  claim  ever  to  have  mentioned 
to  Bellrose  the  matter  of  his  alleged  partnership  ar- 
rangement with  Carr. 

In  the  fall  of  1909  Eamsey  prepared  the  document 
which  was  afterwards  executed  by  Carr  and  Ramsey 
on  November  22,  1909,  and  sent  it  to  Carr  for  execu- 
tion. Carr  did  not  execute  it  then,  but  went  to  Chi- 
cago with  Bellrose  a  few  days  later  and  met  Ramsey, 
at  which  time  Carr  told  Ramsey  he  could  not  sign  such 
a  contract,  as  he  (Carr)  did  not  own  all  the  water 
power  rights.  Carr  was  then  told  by  Ramsey  that  that 
made  no  difference ;  that  he  only  desired  the  execution 
of  the  contract  so  that  he  could  have  something  to  show 
"his  people,"  that  they  might  know  he  had  authority 
to  talk  with  them  in  regard  to  this  water  power  propo- 
sition. Carr  thereupon  signed  the  contract.  Bellrose 
was  requested  to  sign  as  a  witness,  but  refused,  as  he 
was  not  made  a  party  to  it.  He,  however,  agreed  that 
if  Ramsey  could  interest  his  company  in  the  proposi- 
tion, he  (Bellrose)  would  turn  over  his  riparian  rights 
to  Ramsey  along  with  those  of  Carr  and  Rowe  and  all 
three  would  participate  in  the  consideration  to  be  re- 
ceived. 

After  the  execution  of  this  contract  Ramsey  re- 
peatedly told  appellees  that  the  Ambursen  Company 
had  agreed  to  finance  the  project  and  that  the  negotia- 
tions could  be  closed  as  soon  as  a  Mr.  Church,  an  en- 
gineer in  the  employ  of  the  company,  could  inspect 
the  location  of  the  proposed  water  power  and  make  a 
report  thereon.  Various  dates  were  fixed  by  Ramsey 
for  the  inspection  by  Church,  but  Church  never  ap- 
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peared  on  the  scene.  At  one  time  the  Ambursen  Com- 
pany endeavored  to  interest  another  company  in  the 
project,  but  failed.  The  contract  between  Ramsey  and 
Carr  expired  by  its  terms  on  March  22,  1910,  and 
thereafter  Carr  notified  Ramsey  that  his  rights  there- 
under had  terminated.  In  the  meantime  Martin  had 
severed  his  connection  with  Eamsey  and  had  en- 
deavored to  interest  an  Iowa  party  in  the  water  power 
project,  bnt  without  avail.  When  Ramsey  received 
notice  of  the  termination  of  the  contract  from  Carr,  he 
filed  his  original  bill  herein. 

The  material  question  in  this  case  is  whether  or  not 
a  partnership  existed  between  Ramsey  and  Carr,  and 
we  are  unable  to  find  sufficient  evidence  in  the  record 
to  sustain  Ramsey's  contention  that  such  a  relation 
did  exist.  The  contract  does  not  in  express  words 
establish  a  partnership  relation  between  the  two  par- 
ties, and,  even  if  it  did,  in  our  judgment  it  could  not 
be  enforced,  as  it  lacks  mutuality.  While  the  so-called 
contract  requires  Carr  to  do  and  perform  various 
things,  it  did  not  impose  upon  Ramsey  any  obligation 
to  do  anything.  It  is  true,  the  contract  contained  the 
following  language :  ' € 4th.  The  said  William  W.  Ram- 
sey for  himself  and  his  associates  does  hereby  agree 
to  comply  with  all  the  conditions  herein  within  four 
months  from  date  hereof,"  but  the  conditions  of  the 
contract  do  not  mention  Ramsey  by  name  or  by  im- 
plication nor  require  him  to  take  any  steps  towards 
the  carrying  out  of  the  contract.  But  further,  if  it 
could  be  said  that  the  reasonable  intendment  of  the 
language  of  the  contract  required  Ramsey  to  make 
the  financial  arrangements  for  a  water  power  cor- 
poration, still  such  an  interpretation  of  the  contract 
could  not  inure  to  the  benefit  of  Ramsey,  for  he  had 
entirely  failed  to  make  such  financial  arrangements 
and  the  time  within  which  he  was  to  perform  such  serv- 
ices had  expired. 

But  there  is  still  another  reason  why  a  court  of 
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equity  cannot  look  with  favor  upon  Ramsey's  conten- 
tion that  a  relation  of  partnership  existed  between 
himself  and.Carr  by  reason  of  the  so-called  contract. 
At  the  time  of  Ramsey's  first  visit  to  the  Fox  River, 
and  during  the  progress  of  all  the  negotiations  and 
nearly  up  to  the  time  of  the  expiration  of  the  contract, 
Ramsey  was  in  partnership  with  Martin  in  represent- 
ing the  Ambursen  Company  in  the  sale  of  its  patented 
dam.  As  stated  before,  the  usual  means  employed  by 
Ramsey  and  Martin  for  selling  such  dam  was  the  in- 
ducing of  property  owners  to  form  water  power  com- 
panies and  incidentally  to  purchase  the  patented  dam 
of  the  Ambursen  Company,  their  employers.  The  ef- 
fect of  Ramsey 's  partnership  with  Martin  and  his  em- 
ployment by  the  Ambursen  Company  would  be  to  make 
him  desirous  of  selling  such  dam  or  taking  a  contract 
for  its  erection  on  terms  most  favorable  to  the  Ambur- 
sen Company  and  least  favorable  to  the  property  own- 
ers or  to  the  water  power  company  formed  by  them. 
Ramsey  and  Martin  were  paid  by  commission  by  the 
Ambursen  Company  and,  of  course,  the  amount  of 
their  commission  depended  upon  their  obtaining  terms 
as  favorable  as  possible  to  the  company.  This  posi- 
tion is  entirely  inconsistent  with  and  antagonistic  to 
Ramsey's  position  as  a  partner  of  Carr  in  the  forma- 
tion of  a  water  power  company,  where  his  interests 
and  those  of  his  partner  should  lead  him  to  obtain  the 
most  favorable  terms  for  the  water  power  company, 
which  terms  would  naturally  be  less  favorable  to  the 
Ambursen  Company.  Equity  cannot  aid  Ramsey  when 
he  assumes  such  positions,  naturally  hostile  to  each 
other.  We  conclude  that  Ramsey  has  not  established 
any  such  equitable  rights  as  he  set  up  in  his  amended 
bill  of  complaint. 

We  find  no  reversible  error  in  the  record  and  the 
decree  is  therefore  affirmed. 

Affirmed. 

Vol.  GLXYI1I  25. 
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Mary  Kelly,  Appellee,  y.  The  Aurora,  Elgin  &  Chieago 

Railroad  Company,  Appellant. 

Gen.  No.  5578. 

1.  Appeals  and  errors — when  rulings  upon  instructions  saved 
for  review.  If  the  bill  of  exceptions  shows  an  exception  to  the  ac- 
tion of  the  court  in  refusing  an  instruction  the  propriety  of  such 
action  is  saved  for  review  without  a  motion  for  a  new  trial  ap- 
pearing in  the  bill  of  exceptions. 

2.  Appeals  and  errors — when  sufficiency  of  evidence  not  saved  for 
review.  If  the  motion  for  a  new  trial  has  been  withdrawn  the 
sufficiency  of  the  evidence  to  support  the  verdict  is  not  saved  for 
review. 

3.  Instructions — when  motion  for  peremptory  should  be  denied. 
Upon  a  motion  for  a  peremptory  instruction  a  question  as  to  where 
the  preponderance  lies  Is  not  to  be  considered  but  the  instruction 
asked  is  to  be  refused  if  there  is  evidence  tending  to  prove  the 
plaintiff's  contentions. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  Aurora;  the  Hon.  E.  M.  Mangan,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1911.  Affirmed.  Opinion  filed 
March  13,  1912. 

Hopkins,  Peffers  &  Hopkins  and  Fbanklin  B.  Hus- 
sey,  for  appellant. 

B.  P.  Alschuler,  B.  C.  Putnam  and  J.  0.  James,  for 

appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Mary  Kelly,  appellee,  sued  the  Aurora,  Elgin  &  Chi- 
cago Bailroad  Company,  appellant,  for  personal  in- 
juries alleged  to  have  been  received  by  her  on  one  of 
its  street  cars.  She  claimed  $10,000  damages.  The 
company  introduced  in  evidence  an  instrument  pur- 
porting to  be  a  release  of  the  damages.  At  the  close 
of  all  the  evidence  the  company  moved  the  court  to 
exclude  the  evidence  and  direct  a  verdict  of  not  guilty. 
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This  motion  was  denied  and  the  instruction  accom- 
panying it  refused.  She  had  a  verdict  for  $900.  The 
company  made  a  motion  for  a  new  trial,  which  it  later 
withdrew.  Judgment  was  entered  on  the  verdict.  The 
company  prosecutes  this  appeal. 

The  only  error  assigned  for  a  reversal  of  the  judg- 
ment of  the  court  below  was  the  overruling  of  the  mo- 
tion at  the  close  of  all  the  evidence  to  instruct  the  jury 
to  find  appellant  not  guilty,  and  in  refusing  the  instruc- 
tion tendered  therewith,  for  the  reason  that  the  re- 
lease admitted  in  evidence  was  a  bar  to  appellee's 
cause  of  action. 

It  was  held  in  Illinois  Central  Railroad  Company  v. 
O'Keefe,  154  111.  508,  and  in  Yarber  v.  Chicago  and 
Alton  Railway  Company,  235  111.  589,  that  the  action 
of  the  trial  court  in  giving  and  refusing  instructions 
may  be  reviewed  without  a  motion  for  a  new  trial, 
where  the  Alings  thereon  have  been  excepted  to  and 
incorporated  in  the  bill  of  exceptions.  The  bill  of 
exceptions  shows  an  exception  to  the  action  of  the 
court  in  overruling  the  motion  and  in  refusing  the  in- 
struction. This  authorizes  this  court  to  review  the  ac- 
tion of  the  trial  court  in  refusing  to  instruct  the  jury 
to  find  appellant  not  guilty. 

The  evidence  shows  that  Dr.  MacDonald,  appellant's 
physician,  and  Adams,  its  claim  agent,  visited  appellee 
at  her  home  six  days  after  the  accident  and  had  a  con- 
versation with  her;  that  the  sum  of  $25  was  agreed 
upon  to  be  paid  to  her ;  that  Adams  presented  her  with 
a  paper  and  asked  her  to  sign  it;  that  her  daughter 
was  called  in  from  an  adjoining  room  and  wrote  ap- 
pellee's name,  and  appellee  made  her  mark;  and  that 
Adams  gave  her  a  check  for  said  sum.  Appellee  testi- 
fied that  Adams  told  her  that  it  was  a  receipt  for  dam- 
ages to  her  clothing  and  an  umbrella  that  were  injured 
in  the  accident,  and  for  the  wages  of  her  daughter  who 
gave  up  her  employment  for  a  period  on  account  of 
appellee's  injury;  that  nothing  was  said  about  its  be- 
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ing  a  settlement  for  her  injuries ;  that  she  did  not  read 
the  paper  as  she  was  too  nervous,  and  her  head  and 
eyes  were  so  bad  that  she  could  not  see  with  her 
glasses ;  that  it  was  not  read  to  her  and  that  she  took 
Adams '  word  that  it  was  a  receipt.  The  daughter  tes- 
tified that  Adams  asked  her  to  sign  a  receipt ;  that  she 
did  not  read  the  paper  and  he  did  not  read  it  to  her; 
that  he  did  not  tell  her  what  was  in  it ;  that  she  thought 
she  was  signing  a  receipt;  that  she  heard  him  say  to 
her  mother  that  the  $25  was  for  damages  done  to  the 
clothing  and  umbrella  and  for  two  weeks'  wages. 
Adams  testified  that  he  read  the  entire  paper  to  appel- 
lee; that  he  told  her  it  was  a  regular  form  of  release 
used  in  the  settlement  of  claims,  or  words  to  that  ef- 
fect. MacDonald  also  testified  that  Adams  read  the 
paper  to  appellee  and  that  she  said  it  was  satisfactory. 
The  release  in  its  terms  is  sufficient  to  release  any 
damages  appellee  may  have  sustained.  *If,  however, 
appellee's  evidence  is  true,  and  she  was  induced  to  sign 
the  release  by  representations  that  it  covered  merely 
her  claim  for  damages  to  her  clothing,  the  umbrella 
and  for  the  daughter's  wages  or  if  she  signed  it  under 
such  a  belief,  induced  by  the  words  or  acts  of  Adams 
and  MacDonald,  her  evidence  tended  to  impeach  the 
validity  of  the  release.  Illinois  Central  Railroad  Com- 
pany v.  Welch,  52  111.  183 ;  Chicago,  Rock  Island  and 
Pacific  Railway  Company  v.  Lewis,  109  HI.  120 ;  Papke 
v.  Hammond  Company,  192  111.  631 ;  Chicago  City  Rail- 
way Company  v.  McClain,  211  111.  589;  Hartley  v.  The 
Chicago  and  Alton  Railroad  Company,  214  HI.  78; 
Ohlmeyer  v.  Am.  Steel  and  Wire  Co.,  168  HI.  App. 
195,  opinion  filed  by  us  this  day.  Since  there  was 
evidence  tending  to  impeach  the  validity  of  the  re- 
lease, it  was  the  duty  of  the  court  below,  in  pass- 
ing on  the  motion  to  direct  a  verdict,  to  assume 
that  such  evidence  was  true,  refuse  the  instruction, 
and  submit  the  question  whether  the  release  was 
executed  under  such  circumstances  that  it  was  not 
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binding  upon  appellee,  to  the  jury,  as  a  question 
of  fact,  even  if  the  verdict,  if  returned,  should  be 
set  aside  for  the  reason  that  it  was  against  the  mani- 
fest weight  of  all  the  evidence,  and  a  new  trial  granted, 
because  in  passing  on  a  motion  for  a  peremptory  in- 
struction the  question  of  the  preponderance  of  the  evi- 
dence does  not  arise  at  all.  Libby,  McNeill  &  Libby  v. 
Cook,  222  111.  206. 

Notwithstanding  the  fact  that  the  only  error  as- 
signed was  the  court's  refusal  to  direct  a  verdict,  ap- 
pellant's argument  is  really  that  we  should  weigh  the 
evidence  and  hold  that  Dr.  MacDonald  and  Adams  told 
the  truth  and  that  their  evidence  entirely  outweighs 
and  overcomes  the  evidence  of  appellee.  The  question 
of  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict of  a  jury  and  the  judgment  rendered  thereon  is 
not  open  to  review,  even  in  courts  having  jurisdic- 
tion to  determine  that  question,  unless  a  motion  for  a 
new  trial  has  been  made,  and  the  motion  overruled  and 
the  exception  thereto  preserved  by  the  bill  of  excep- 
tions. Reichwald  v.  Gaylord,  73  111.  503 ;  Law  v.  Flet- 
cher, 84  111.  45 ;  Illinois  Central  Railroad  Company  v. 
O'Keefe,  supra.  It  may  very  well  be  that  if  appellant 
had  not  withdrawn  its  motion  for  a  new  trial  we 
would  be  compelled  to  hold  that  there  was  a  clear  pre- 
ponderance of  the  evidence  that  appellee  understood 
and  knew  what  she  was  doing  when  she  signed  the 
release,  and  is  bound  by  it ;  but  by  withdrawing  the  mo- 
tion for  a  new  trial,  appellant  had  withdrawn  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  from  our  consideration. 

The  court  did  not  err  in  refusing  to  direct  a  verdict 
for  appellant,  and  the  judgjnent  is  therefore  affirmed. 

Affirmed. 
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Michael  D.  Harvey,  Appellee,  v.  William  McGuirk, 

Appellant. 

Gen.  No.  5581. 

Verdicts — when  set  aside  as  against  the  evidence.  A  second  ver- 
dict based  upon  substantially  the  same  evidence  as  was  previously 
introduced  will  be  set  aside  as  against  the  evidence  and  a  final  judg- 
ment rendered  in  favor  of  the  adverse  party  where  the  evidence 
does  not  support  the  judgment  rendered  in  the  lower  court. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  county;  the 
Hon.  Richard  S.  Fabband,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Reversed.  Opinion  filed  March  13, 
1912. 

Mighell,  Gunsul  &  Allen  and  William  H.  Winn, 
for  appellant. 

Bbooks  &  Brooks  and  John  E.  Irwin,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  brought  by  appellee 
against  appellant  to  recover  half  the  profits  alleged  to 
have  been  made  in  a  real  estate  transaction.  The  case 
was  before  this  court  in  158  111.  App.  50  and  a  judg- 
ment for  $1,250  in  favor  of  appellee  disposed  of  as 
follows :  '  *  The  judgment  is  reversed,  but  as  appellee 
may  produce  other  evidence  at  another  trial,  the  cause 
is  remanded."  A  second  trial  resulted  in  a  verdict 
and  a  judgment  in  favor  of  appellee  for  $560.75  from 
which  this  appeal  is  prosecuted. 

It  is  contended  that  the  verdict  is  not  warranted  by 
the  evidence  and  that  the  court  erred  in  ruling  on  in- 
structions. From  the  view  we  take  of  the  facts  it  will 
be  necessary  to  consider  only  the  first  contention. 

The  evidence  shows  that  appellee  and  appellant  are 
farmers.  Appellee  testified  that  in  April,  1908,  he  told 
appellant  that  he  was  buying  a  farm,  but  did  not  have 
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enough  to  pay  for  it  and  asked  appellant  if  he  had  any 
money  to  loan ;  that  appellant  asked  how  much  land  he 
was  buying  and  who  owned  it  and  said :  '  '  Take  me  in 
partners  in  this  matter,  I  have  the  money,  and  we  can 
*  *  *  turn  this  property  on  halves,"  and  that  he  re- 
plied, "It  is  the  Odell  farm,"  and  appellant  said,  "Yes, 
I  know  all  about  that. ' '  The  proof  shows  that  without 
any  further  conversation  between  the  parties  appel- 
lant bought  the  farm  for  $3,900  although  the  deed  ex- 
pressed a  consideration  of  $8,000  and  that  he  gave  his 
notes  for  $4,500  secured  by  a  mortgage  on  the  farm; 
that  he  put  in  a  crop  and  later  exchanged  the  farm, 
subject  to  such  mortgage,  for  town  property  and  paid 
$1,000  in  addition  thereto,  the  consideration  named  in 
the  deed  being  $9,500. 

The  only  proof  that  tends  to  show  that  there  was 
any  profit  realized  by  appellant  is  the  amount  of  the 
consideration  in  the  deed  given  in  exchange  for  the 
town  property,  and  the  testimony  of  Charles  Ross  that 
he  heard  appellant  say  in  a  saloon  that  he  had  a  little 
deal  with  a  man  west  of  town  and  that  he  had  cleared 
up  $5,000  or  $6,000  thereby  and  that  it  was  Mike  Har- 
vey. Appellant  denied  that  he  had  this  conversation 
and  denied  being  in  the  saloon  at  that  time.  Appellant 
testified  that  in  addition  to  the  $3,900  paid  for  the 
farm  and  $1,000  given  on  the  exchange  of  property, 
that  he  paid  $288  for  interest  and  a  release  of  the  mort- 
gage, $142  for  perfecting  the  title,  $356  for  planting 
and  harvesting  the  crop,  $70  for  taxes ;  that  he  realized 
$4,500  from  the  loan,  $100  from  the  crop  and  $950  from 
the  town  property.  This  shows  a  loss  of  $206  in  the 
entire  transaction.  He  is  corroborated  in  regard  to 
the  purchase  price  of  $3,900  by  the  testimony  of  Mrs. 
Odell  and  the  original  articles  of  agreement  for  a  deed ; 
in  regard  to  the  $1,000  paid  on  the  exchange  of  prop- 
erty by  the  purchaser;  as  to  the  taxes,  interest  and 
release  of  the  mortgage  by  the  receipts  and  one  wit- 
ness.   As  to  the  charges  in  perfecting  the  title  his  tes- 
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timony  is  not  contradicted.  Some  of  the  items  paid 
out  in  planting  and  harvesting  the  crop  were  corrob- 
orated, and  none  of  these  items  or  the  amount  re- 
ceived for  the  crop  were  disputed,  and  that  the  amount 
received  for  the  town  property  was  its  fair  cash  mar- 
ket value  is  established  by  two  witnesses.  The  evi- 
dence of  the  receipt  of  the  $4,500  was  introduced  by 
appellee.  It  seems  obvious  that  this  evidence  com- 
pletely refutes  any  inference  that  there  was  a  profit 
realized  from  the  transaction. 

Appellee  introduced  evidence  to  impeach  appellant's 
testimony  on  the  ground  that  he  made  statements  out- 
side of  court  contrary  to  his  sworn  testimony,  from 
which  he  argues  that  appellant  was  not  telling  the 
truth  about  his  losses  and  the  value  of  the  farm.  If  it 
be  true  that  appellant  made  the  statements  attributed 
to  him,  it  would  not  tend  to  show  that  a  profit  was 
realized  from  the  transaction  for  the  reason  that  his 
testimony  on  every  material  question  tending  to  show 
that  there  was  a  loss  was  abundantly  corroborated  by 
other  credible  evidence. 

The  only  proof,  aside  from  appellee's  own  testi- 
mony, that  tends  to  show  that  the  parties  were  jointly 
interested  in  the  transaction,  is  the  testimony  of  one 
Brierton  that  he  heard  appellant  say  to  one  Dr.  John- 
son that  he  had  entered  into  a  partnership  with  appel- 
lee on  the  Odell  deal.  Appellant  denied  such  conver- 
sation and  Dr.  Johnson  testified  that  he  had  no  recol- 
lection of  it,  and  appellant  denied  that  there  was  a 
partnership.  Appellee  did  not  take  any  part  in  the 
transaction,  advanced  no  money  towards  the  purchase 
of  the  farm,  assumed  no  liability  and  did  not  agree  to 
share  any  loss.  All  he  did  was  to  inform  appellant 
of  the  location  and  ownership  of  the  farm,  which  in- 
formation appellant  already  possessed.  In  view  of  all 
the  facts,  the  actions  of  appellee  are  inconsistent  with 
his  testimony  that  the  parties  entered  into  a  partner- 
ship for  a  division  of  the  profits.    But,  as  no  profits 
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were  realized  from  the  transaction,  it  is  immaterial 
whether  there  was  a  partnership  or  not. 

The  evidence  in  this  record  is  substantially  the  same 
as  in  the  former,  and  as  we  said  in  the  opinion  there, 
to  sustain  the  judgment  it  must  be  shown  by  a  pre- 
ponderance of  the  evidence  that  appellant  made  a 
profit  in  the  transaction,  and  as  a  clear  preponderance 
of  the  evidence  in  this  record  shows  that  appellant 
realized  no  profits,  the  judgment  is  manifestly  against 
the  evidence  and  cannot  be  sustained. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  record: 
We  find  that  appellant  derived  no  profits  from  the 
transaction,  and  that  appellee  was  not  a  partner  of 
appellant  therein. 


August  Prante,  Appellant,  v.  John  J.  Hartman, 

Appellee. 

Gen.  No.  5582. 

1.  Appeals  and  ebbobs — what  not  part  of  record.  A  bill  of  par- 
ticulars is  not  a  part  of  the  record  proper  unless  incorporated  in 
a  bill  of  exceptions. 

2.  Instructions — when  special  accuracy  required.  Where  the 
case  is  close  on  the  facts  the  instructions  must  be  peculiarly  ac- 
curate. 

3.  Instbuctions — ignoring  material  fact.  An  instruction  is  er- 
roneous which  ignores  a  material  fact  involved  in  the  controversy. 

4.  Instbuctions — what  essential  where  verdict  is  directed.  It 
is  not  required  that  one  instruction  shall  state  all  the  law,  and 
the  instructions  may  supplement  each  other  and  supply  defects, 
but  where  an  instruction  directs  a  verdict  upon  certain  conditions 
it  must  state  the  conditions  correctly. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Stephenson  county;  the  Hon.  Richabd  S.  Fabband, 
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Judge,  presiding.     Heard  In  this  court  at  the  October  term,  1911. 
Reversed  and  remanded.     Opinion  filed  March  13,  1912. 

Witte  &  Manus,  for  appellant. 

Roscoe  J.  Carnahan,  for  appellee;  Eobert  P.  Eck- 
ert,  of  counsel. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

August  Prante  sued  John  J.  Hartman  before  a  jus- 
tice of  the  peace  of  Stephenson  county  to  recover  for 
wages  of  his  minor  son,  a  set  of  horse  shoes  and  the 
use  of  a  horse.  Hartman  pleaded  a  set-off  based  on 
a  charge  for  the  care  and  keep  of  Prante 's  stallion. 
Prante  obtained  a  verdict  and  a  judgment,  from  which 
Hartman  appealed  to  the  Circuit  Court  of  said  county. 
On  a  trial  there  the  jury  found  the  issues  for  Hartman 
on  the  plea  of  set-off  and  assessed  his  damages  at  $7. 
Judgment  was  entered  on  the  verdict  and  Prante  prose- 
cutes this  appeal. 

It  is  stated  in  both  briefs  that  each  party  amended 
his  bill  of  particulars  in  the  Circuit  Court,  appellant 
adding  thereto  damages  to  the  stallion,  and  with- 
drawing his  claim  for  horse  shoes  and  the  use  of  the 
horse;  appellee  increasing  the  value  of  his  services 
and  also  adding  damages  done  by  the  stallion.  As 
the  bills  of  particulars  are  not  a  part  of  the  record  and 
were  not  incorporated  in  the  bill  of  exceptions,  we 
cannot  know  what  information  they  contained.  Hess 
Co.  v.  Dawson,  149  111.  138;  Chicago  Attachment  Co. 
v.  Davis  S.  M.  Co.,  33  111.  App.  362;  Robinson  v. 
Holmes,  75  111.  App.  203.  But  if  amended  bills  of  par- 
ticulars were  filed  their  omission  from  the  bill  of  ex- 
ceptions would  in  no  way  affect  the  issues  here  for 
the  reason  that  there  was  evidence  not  objected  to 
tending  to  establish  the  alleged  amendments. 

It  is  not  disputed  that  appellant's  fourteen  year 
old  son  went  to  live  in  the  family  of  appellee  some 
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time  in  the  spring  of  1908  and  remained  there  most 
of  the  time  for  about  three  years,  nor  is  it  disputed  that 
for  the  first  year  he  was  to  receive  no  compensation 
other  than  his  board  and  care,  but  the  evidence  as  to 
how  much  labor  he  performed  and  as  to  whether  he 
was  to  receive  compensation  after  the  first  year  and 
what  the  amount  of  the  compensation  should  be  is  in 
sharp  conflict.  It  is  not  disputed  that  appellee  kept 
appellant's  stallion  for  about  eleven  months.  Appel- 
lant's proof  tended  to  show  that  the  value  of  the  stal- 
lion was  reduced  from  $500  to  $200  while  in  the  pos- 
session of  appellee.  Appellee's  proof  tended  to  show 
that  the  value  of  the  stallion  was  not  depreciated  to 
so  great  an  extent.  The  testimony  bearing  upon  all 
the  material  controverted  issues  was  directly  con- 
tradictory. That,  in  behalf  of  either  party,  standing 
alone,  would  have  sufficiently  supported  a  finding  in 
his  favor.  In  such  state  of  the  case  it  is  familiar  law 
that  the  instructions  of  the  court  upon  the  issues 
must.be  accurate. 

Appellee's  second  instruction  told  the  jury  that  ap- 
pellant was  seeking  to  recover  wages  claimed  to  be 
due  him  for  services  rendered  by  his  minor  son;  that 
appellee  claimed  a  set-off  for  services  rendered  in  keep- 
ing a  certain  stallion  belonging  to  appellant,  but  omitted 
from  the  statement  that  appellant  was  seeking  to  re- 
cover for  damages  to  the  stallion,  thus  limiting  ap- 
pellant's recovery  to  the  services  of  his  son.  Instruc- 
tions should  not  ignore  any  material  fact  involved  in 
the  controversy  provided  there  is  some  evidence  con- 
cerning it.  Calef  v.  Thomas,  81  111.  478 ;  Chicago  Pack- 
ing and  Provision  Co.  v.  Tilton,  87  111.  547 ;  C.  M.  &  St. 
P.  Ry.  Co.  v.  O 'Sullivan,  143  111.  48. 

Appellee's  third  instruction  told  the  jury  that  if 
they  believed  from  all  the  evidence  that  appellant  was 
entitled  to  recover  for  the  services  rendered  by  his 
son  and  if  they  further  believed  from  a  preponderance 
of  the  evidence  that  appellee  was  entitled  to  recover 
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for  services  rendered  by  him  in  caring  for  the  stal- 
lion, if  the  difference  was  for  appellee  they  should 
find  for  him  and  if  the  difference  was  for  appellant 
they  should  find  for  him.  This  instruction  again  lim- 
its appellant's  recovery  to  services  rendered  by  the 
son  and  directs  a  verdict  for  appellee  if  what  they 
allowed  for  appellant's  son  is  less  than  what  they  al- 
lowed for  services  in  keeping  the  stallion.  The  omis- 
sion from  the  instruction  of  the  element  that  appel- 
lant was  also  seeking  to  recover  for  damages  to  the 
stallion  was  not  cured  by  any  instructions  in  the  case 
and  could  not  be.  It  is  not  required  that  one  instruc- 
tion shall  state  all  the  law,  and  the  instructions  may 
supplement  each  other  and  supply  defects,  but  where 
an  instruction  directs  a  verdict  upon  certain  conditions, 
it  must  state  the  conditions  correctly.  W.  St.  B.  & 
P.  Ry.  Co.  v.  Rector,  104  111.  296 ;  Correl^  v.  Payson, 
170  111.  213 ;  111.  Iron  and  Metal  Co.  v.  Weber,  196  111. 
526. 

The  prejudicial  effect  of  these  instructions  cannot, 
we  think,  be  doubted,  and  because  they  were  given, 
the  judgment  must  be,  and  is  reversed. 

Reversed  and  remanded. 


The  People  for  use  of  Rock  Island  County,  Appel- 
lee, v.  David  H.  Lyons  et  al.,  Appellants. 

Gen.  No.  5585. 

1.  Evidence — when  certificate  to  records  not  vitiated  by  clerical 
error.  If  the  office  of  county  clerk  and  that  of  clerk  of  the  County 
Court  are  both  held  by  the  same  person  a  certificate  to  records  of 
the  Board  of  Supervisors  signed  by  such  person  is  not  vitiated  by 
the  fact  that  he  appends  to  his  signature  the  designation  of  clerk 
of  the  County  Court 

2.  Presumptions — as  to  performance  of  official  duties.     It  will 
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be  presumed  until  the  contrary  is  shown  that  a  public  official  who 
signs  a  certificate  attaches  the  proper  seal. 

3.  Counties — presumption  as  to  proceedings  of  county  boards. 
In  passing  judicially  upon  the  records  of  county  boards  where  au- 
thority appears  or  is  implied  by  law  such  records  will  be  con- 
strued according  to  their  Intent  and  yet  it  will  be  presumed  that 
the  proceedings  were  rightfully  had  in  the  absence  of  all  suggestion 
in  the  records  to  the  contrary. 

4.  Counties — extent  of  right  to  recover  upon  treasurer's  bond. 
If  the  county  treasurer  retain  money  which  is  given  into  his  hands 
as  supervisor  of  assessments  the  county  may  recover  the  whole 
sum  retained  irrespective  of  the  distribution  of  the  funds  which 
subsequently  has  to  be  made. 

6.  Reformation — jurisdiction  of  chancery.  Where  through  the 
mistake  or  oversight  in  the  execution  of  an  agreement  a  seal  neces- 
sary to  its  validity  is  omitted  therefrom  but  the  Instrument  pur- 
ports to  be,  on  its  face,  a  sealed  Instrument,  it  will,  ordinarily, 
itself  furnish  the  evidence  showing  the  oversight  or  mistake  and 
a  court  of  chancery  will  correct  it. 

6.  Fees  and  salaries* — when  county  treasurer  not  entitled  to 
extra  compensation.  If  after  the  term  of  office  and  the  salary  of 
a  county  treasurer  have  been  fixed  new  duties  are  added  to  his 
office  without  creating  a  new  office,  he  is  not  entitled  to  the  extra 
compensation  provided  for  the  performance  of  such  duties. 

7.  Bonds — when  county  treasurer  in  default.     Held,  that  under 

the  bond  of  a  county  treasurer  a  recovery  could  be  had  against 

his  sureties  for  sums  retained  by  such  county  treasurer  as  extra 

compensation  for  services  rendered  as  supervisor  of  assessments, 

notwithstanding  the  duties  of  supervisor  of  assessments  were  added 
to  his  office  after  his  bond  had  been  given. 

8.  Interest — money  appropriated  by  a  public  officer.    In  all  cases 

where  a  public  officer  appropriates  and  converts  to  his  own  use 
moneys  which  he  holds  in  his  official  capacity  and  upon  proper 
demand  refuses  to  pay  over  the  same,  such  officer  and  his  sureties 
will  be  liable  on  his  official  bond  for  the  amount  of  money  thus  ap- 
propriated with  interest  thereon. 

9.  Decrees — jurisdiction  to  enforce.  A  court  of  chancery  always 
retains  jurisdiction  to  enter  such  further  orders  or  decrees  to  the 
end  that  complete  justice  may  be  done  between  all  the  parties 
necessary  to  carry  into  effect  the  original  decree  of  the  court. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
Frank  D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.     Affirmed.     Opinion  filed  March  13,  1912. 

J.  T.  &  S.  E.  Kbnwobthy  and  J.  B.  &  J.  L.  Oakleaf, 
for  appellants. 
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Searle  &  Marshall,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  September  13,  1902,  the  board  of  supervisors  of 
Eock  Island  county  fixed  the  annual  salary  of  the  , 
county  treasurer  for  the  term  beginning  December  1, 
1902.  Later  David  H.  Lyons  was  elected  treasurer  of 
said  county.  He  presented  to  the  county  board  an  in- 
strument dated  January  16,  1903,  purporting  to  be 
his  official  bond  as  such,  which  was  approved  January 
27,  of  that  year.  It  contained,  among  other  recitals, 
the  following:  "signed  with  our  hands  and  sealed 
with  our  seals,"  and  was  signed  by  all  the  defend- 
ants except  W.  C.  Bennett  and  Thomas  E.  Cassidy, 
executors  of  the  will  of  J.  S.  Leas,  a  deceased  signer. 
The  signers  of  the  instrument  omitted  to  affix  their 
seals.  On  December  3, 1906,  the  date  of  the  expiration 
of  his  term  of  office  he  withheld  $3416.70.  The  board 
of  supervisors  demanded  this  sum  and  he  refused  to 
pay  it,  claiming  it  as  compensation  for  services  as  su- 
pervisor of  assessments.  Later  a  bill  in  equity  charg- 
ing the  foregoing  facts  in  detail  was  filed  in  the  name 
of  the  people  for  the  use  of  Rock  Island  county  against 
Lyons  and  all  the  living  signers  and  the  executors  of 
Leas,  a  deceased  signer,  praying  that  the  bond  be  re- 
formed by  affixing  the  seals  of  the  signers  and  that  an 
accounting  might  be  had  with  Lyons  and  a  money  de- 
cree entered  against  all  the  signers  for  any  amount 
found  to  be  due,  with  interest  thereon,  and  for  gen- 
eral relief.  A  demurrer  to  the  bill  was  overruled. 
Lyons  answered  the  bill  in  full,  admitting  some  of 
the  charges,  denying  others  and  demanding  strict  proof 
thereof.  The  other  defendants  answered,  professing 
ignorance  of  the  charges,  demanding  proof  thereof  and 
adopting  Lyons'  answer.  There  was  a  hearing  and  a 
decree  reforming  the  bond  by  affixing  the  seals  of 
the  signers  thereof  and  a  finding  that  it  was  the  offi- 
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cial  bond  of  Lyons  as  county  treasurer  and  that  its 
conditions  had  been  broken  and  the  defendants  were 
ordered  to  pay  $3416.70  with  interest  thereon  at  5% 
per  annum  from  December  3,  1906,  the  date  of  the 
demand,  and  costs  of  suit,  except  the  defendants,  Ben- 
nett and  Cassidy,  who  were  directed  to  pay  in  due 
course  of  administration  of  Leas'  estate.  The  court 
retained  jurisdiction  of  the  cause  for  the  purpose  of 
enforcing  the  decree.    All  the  defendants  appealed. 

Appellee  offered  in  evidence  a  transcript  of  the  pro- 
ceedings of  the  board  of  supervisors  of  Rock  Island 
county  fixing  the  salary  of  the  county  treasurer,  signed, 
11  Henry  B.  Hubbard  Clerk  of  the  County  Court/ '  To 
the  left  of  the  signature  was  the  word,  "Seal".  It  is 
contended  that  this  certificate  should  have  been  signed 
by  the  county  clerk  and  should  have  had  the  seal  of 
the  county  attached.  No  authority  is  cited  in  support 
of  this  contention.  The  law  makes  the  county  clerk 
keeper  of  the  records  of  the  board  of  supervisors. 
Hubbard  explained  that  he  had  but  one  seal,  that  of 
clerk  of  the  County  Court,  and  he  certified  that  he  was 
clerk  of  the  County  Court  and  keeper  of  the  records 
of  the  board  of  supervisors,  and  that  the  copy  was  true 
and  correct.  As  the  same  person  acts  in  the  dual  ca- 
pacity of  county  clerk  and  clerk  of  the  County  Court, 
a  certificate  is  not  necessarily  vitiated  because  he  at- 
taches to  his  signature  the  words, ' '  Clerk  of  the  County 
Court,' '  when  he  should  attach  the  words  "County 
Clerk".  Parties  are  bound  to  take  notice  of  the  fact 
that  the  clerk  of  the  County  Court  is  county  clerk. 
People  v.  Munroe,  227  111.  604;  People  v.  Phinney,  231 
111.  180.  Since  the  presumption  always  is  that  pub- 
lic authorities  do  their  duty,  it  will  be  presumed  until 
the  contrary  is  shown  that  the  public  official  who 
signed  this  certificate  attached  the  proper  seal.  Ly- 
man v.  City  of  Chicago,  211  111.  209 ;  City  of  Peoria 
v.  Central  National  Bank,  224  111.  43 ;  Waite  v.  Green 
Eiver  Drainage  Dist.,  226  111.  207.    Besides  the  evi- 
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dence  of  the  county  clerk  proved  the  correctness  of 
the  copy,  and  a  record  may  be  proved  by  an  examined 
copy.    People  v.  Joyce,  154  111.  App.  13. 

It  is  also  contended  that  the  proceedings,  if  properly 
certified,  are  insufficient  because  the  record  thereof 
does  not  show  the  legal  organization  of  the  board 
or  that  there  was  a  quorum  present  and  a  majority 
voting  for  the  resolution.  In  passing  judicially  upon 
the  records  of  county  boards  where  authority  appears 
or  is  implied  by  law,  such  records  will  be  construed 
according  to  their  intent  and  it  will  be  presumed  that 
the  proceedings  were  rightfully  had,  in  the  absence  of 
all  suggestion  in  the  record  to  the  contrary.  State  v. 
Crawford  Co.  Supervisors,  39  Wis.  596.  It  will  be 
presumed  that  the  members  of  such  board  as  public 
officers  have  done  their  duty  (Loesnitz  v.  Seelinger, 
127  Ind.  422,  25  N.  E.  1037),  that  their  meetings  were 
properly  convened  and  at  the  time  designated  by 
law  (Loesnitz  v.  Seelinger,  supra;  Bartlett  v.  Eau 
Claire  county,  112  "Wis.  237),  and  that  a  quorum  of  the 
board  was  present.  Lacey  v.  Davis,  4  Mich.  140 ;  State 
v.  Crawford  Co.  Supervisors,  supra.  And  where  the 
record  recited  the  adoption  of  a  certain  resolution 
without  disclosing  a  majority,  it  will  be  presumed  that 
such  resolution  received  the  necessary  majority.  Gid- 
dings  v.  Wells,  99  Mich.  221.  In  Bartlett  v.  Eau  Claire 
Co.,  supra,  it  is  said :  '  *  All  reasonable  liberality  must 
be  accorded  the  minor  deliberate  bodies  of  the  state; 
notably  county  boards  *  *  *  where,  by  reason  of 
the  character  and  vocation  of  the  men  comprising  such 
bodies,  the  technicalities  of  procedure  are  not  strictly 
enforced,  nor  perhaps  fully  understood.  We  must  not 
expect  nor  demand  the  records  of  such  jneetings  should 
be  made  with  the  accuracy  and  technicality  of  those  of 
monetary  corporations,  conducted  under  the  direction 
of  skilled  counsel;  nor,  indeed,  of  the  legislature  it- 
self. ' '  In  Giddings  v.  Wells  supra,  the  court,  in  speak- 
ing of  a  record  of  a  board  of  supervisors,  said :  "  When, 
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therefore,  the  record  does  not  disclose  the  majority, 
but  does  set  forth  the  adoption  of  the  resolution,  it 
will  be  presumed  that  it  received  the  necessary  vote 
under  the  law." 

The  jurisdiction  of  a  court  of  chancery  to  so  cor- 
rect mistakes  in  contracts  and  agreements  as  to  make 
them  express  the  actual  intent  of  the  parties  is  one  of 
the  ancient  and  well  established  heads  of  the  juris- 
diction of  that  court.  Where,  through  mistake  or 
oversight  in  the  execution  of  an  agreement,  a  seal  nec- 
essary to  its  validity  is  omitted  therefrom,  but  the 
instrument  purports,  on  its  face,  to  be  a  sealed  in- 
strument, it  will,  ordinarily,  itself  furnish  the  evi- 
dence showing  the  oversight  or  mistake,  and  a  court 
of  chancery  will  correct  it.  Henkleman  v.  Peterson, 
154  111.  419.  The  bond,  by  its  recitals,  shows  plainly 
that  it  was  intended  as  and  for  the  official  bond  of 
Lyons  as  county  treasurer.  That  it  was  intended  to 
be  under  seal  is  shown  by  the  recital,  "Sealed  with 
our  seals."  Lyons  and  his  sureties, "by  signing,  ac- 
knowledging and  delivering  this  instrument,  furnished 
all  the  proof  the  law  requires  to  justify  the  decree  of 
reformation.    Henkleman  v.  Peterson,  supra. 

In  Keith  v.  Henkleman,  173  111.  137,  damages  were 
assessed  on  the  bond  reformed  in  Henkleman  v.  Peter- 
son, supra,  on  the  ground  that  equity  having  taken 
jurisdiction  to  reform  the  bond  would  retain  it  for 
the  purpose  of  giving  complete  relief,  by  assessing 
the  damages  on  the  bond. 

All  the  sureties  except  Allen,  Ainsworth  and  Leas 
testified  that  they  signed  the  instrument  as  and  for 
the  official  bond  of  Lyons  as  county  treasurer,  and  all 
who  testified,  except  Oakleaf,  said  that  they  did  not 
notice  the  absence  of  the  seals.  He  said  he  signed 
the  instrument  as  the  bond  of  Lyons  but  that  he  no- 
ticed the  absence  of  the  seals.  It  is  argued  that  the 
bond  cannot  be  reformed  as  to  Allen,  Ainsworth,  Leas 
and  Oakleaf.    Under  the  authority  of  Henkleman  v. 

Vol.  OLXYIII  26, 
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Peterson,  supra,  we  are  of  the  opinion  that  the  court 
was  warranted  in  holding  that  they  were  bound  by 
the  statement  over  their  signatures,  ' '  Sealed  with  our 
seals,"  and  that  Oakleaf's  oral  evidence  could  not 
overcome  this  statement. 

Appellants  contend  that  Lyons  was  entitled  to  the 
amount  retained  by  him  as  supervisor  of  assessments 
by  virtue  of  the  law  of  1898.  At  the  time  Lyons  quali- 
fied as  county  treasurer  the  office  of  supervisor  of  as- 
sessments and  county  treasurer  were  not  different,  but 
the  same  office.  In  Parker  v.  County  of  Eichland,  214 
HI.  165,  it  was  held,  on  the  authority  of  Foote  v.  Lake 
County,  206  111.  185,  that  Sec.  2  of  the  revenue  act  of 
1898  providing  that  in  counties  of  this  class  (Eock 
Island)  the  county  treasurer  shall  be  ex  officio  super- 
visor of  assessments,  does  not  create  a  new  office,  but 
adds  new  duties  to  the  office  of  county  treasurer,  and 
also  that  under  that  act  the  compensation  of  county 
treasurer,  as  fixed  by  the  county  board  according  to 
law,  includes  payment  for  his  services  rendered  as 
ex  officio  supervisor  of  assessments.  True,  after  he 
took  the  office  of  county  treasurer  for  which  this  bond 
was  given  and  after  his  salary  had  been  fixed  by  the 
board  of  supervisors,  the  act  of  1903  was  passed,  al- 
lowing compensation  to  county  treasurers  as  supervis- 
ors of  assessments  but  the  act  of  1898  not  creating  a 
new  office,  and  simply  adding  new  duties  to  the  office 
of  county  treasurer,  whose  compensation  had  been 
fixed  by  the  resolution  passed  before  he  came  into  of- 
fice, that  compensation  could  neither  be  diminished  nor 
increased  during  his  term  of  office.  Therefore  it  can- 
not be  held  that  Lyons  was  entitled  to  retain  the  money 
as  supervisor  of  assessments. 

Lyons  had  but  one  account  book  which  was  entitled, 
" Collector's  and  Treasurer's  Accounts  of  County 
Funds  of  Eock  Island  county,"  which,  on  the  credit 
side,  contained  four  entries,  one  after  the  other,  of 
amounts  paid  the  supervisor  of  assessments  for  a  por- 
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tion  of  the  year  1903  and  the  others  for  the  years 
1904,  1905  and  1906  respectively.  Appellants  contend 
that  if  Lyons  retained  any  money  unlawfully,  it  was 
as  county  collector  and  not  as  county  treasurer,  and 
that  his  bond  as  county  collector  and  not  his  bond  as 
county  treasurer  is  liable  therefor.  To  this,  we  think, 
there  are  two  replies.  First,  he  credits  himself  as  hav- 
ing paid  this  to  the  supervisor  of  assessments.  The 
supervisor  of  assessments  is  under  the  holding  in 
Foote  v.  Lake  county  and  Parker  v.  County  of  Eich- 
land,  supra,  the  county  treasurer,  and  if  he  paid  the 
money  to  the  supervisor  of  assessments,  he  paid  it 
to  the  county  treasurer,  and  the  fact  that  he  did  not, 
on  the  other  books  of  the  county  treasurer,  charge  him- 
self with  that  sum,  cannot  make  any  difference  with 
his  liability  as  county  treasurer.  Second,  if  he  paid 
the  money  as  collector  to  the  county  treasurer,  the 
county  treasurer  is  liable,  regardless  of  his  books. 
The  statute  requires  the  moneys  received  by  the  county 
collector  to  be  paid  to  the  county  treasurer,  and  it  is 
from  the  county  treasurer  that  the  statute  of  1898  re- 
quires the  salary  of  supervisor  of  assessments  to  be 
paid.  He  could  not  lawfully  have  it  in  his  hands  to 
retain  for  that  salary,  if  the  act  had  been  followed, 
until  it  was  in  his  hands  as  treasurer.  We  conclude 
that  his  bond  as  treasurer  was  properly  held  liable 
for  the  sum  so  retained  by  him  under  his  "  claim  of 
right"  as  supervisor  of  assessments. 

Appellants  argue  that  they  were  not  liable  to  be 
charged  with  interest  because  there  was  no  legal  de- 
mand for  the  fund.  The  evidence  is  conclusive  that 
on  December  6,  1906,  a  committee  from  the  board  de- 
manded the  money  and  that  Lyons  refused  to  pay  it. 
The  rule  is  plainly  laid  down  in  Cassady  v.  Trustees 
of  Schools,  105  111.  560,  that  in  all  cases  where  a  pub- 
lid  officer  appropriates  and  converts  to  his  own  use 
moneys  which  he  holds  in  his  official  capacity  and 
upon  proper  demand  refuses  to  pay  over  the  same, 
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such  officer  and  his  sureties  will  be  liable  on  his  offi- 
cial bond  for  the  amount  of  money  thus  appropriated, 
with  interest  thereon.  Section  2  of  the  Interest  Act 
specifically  allows  5%  per  annum  on  all  moneys  due 
on  bonds. 

It  is  insisted  that  the  court  erred  in  retaining  juris- 
diction of  the  cause  for  the  purpose  of  enforcing  its 
decree.  The  decree  which  finds  and  settles  the  rights 
of  the  contestants  is  final  and  appealable,  but  the  court 
always  retains  jurisdiction  to  enter  such  further  or- 
ders or  decrees  to  the  end  that  complete  justice  may 
be  done  between  all  the  parties,  necessary  to  carry 
into  effect  the  original  decree  of  the  court.  This  power 
is  inherent  in  a  court  of  chancery  and  is  also  authorized 
by  Par.  42,  Chap.  22,  Hurd's  R.  S. 

Appellants  further  contend  that  the  amount  retained 
by  Lyons  was  out  of  the  general  taxes  and  would  be 
distributed  by  the  county  treasurer  among  various 
taxing  bodies,  and  that  at  most  the  county  could  only 
recover  its  just  share  of  it  and  that  the  county  could 
not  recover  the  whole  fund,  but  that  each  taxing  body 
would  have  to  resort  to  a  separate  suit.  We  are  of  the 
opinion  that  the  county  had  a  right  to  the  entire 
amount,  and  that  the  distribution  thereof  among  the 
several  taxing  bodies  is  a  matter  which  does  not  con- 
cern appellants. 

The  decree  is  therefore  affirmed. 

Affirmed. 
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Crawford  Locomotive  &  Car  Company,  Appellee,  t. 
Galesburg  Malleable  Castings  Company,  Appellant. 

Gen.  No.  5589. 

1.  Sales — what  not  waiver  of  right  of  inspection.  Neither  an 
Inspection  and  approval  of  patterns  for  castings  nor  a  waiver  of  the 
right  of  inspection  at  the  place  of  manufacture  is  a  waiver  of  the 
right  of  inspection  at  the  place  of  delivery. 

2.  Appeals  and  errors — when  assignments  waived.  Assignments 
of  error  not  argued  are  deemed  to  have  been  waived. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  R.  J. 
Grier,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Affirmed.    Opinion  filed  March  13,  1912. 

Williams,  Lawrence,  Welsh  &  Gbeen  and  F.  0.  Mo- 
Fabland,  for  appellant. 

Lucey  &  Labkin  and  Habdy,  Welsh  &  Habdy,  for  ap- 
pellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

In  1908  the  Crawford  Locomotive  &  Car  Company 
of  Streator,  Illinois,  appellee  here,  was  engaged  in  the 
business  of  repairing  and  rebuilding  railroad  cars, 
in  which  process  certain  malleable  iron  castings  were 
used.  In  June  of  that  year  after  some  preliminary  ne- 
gotiations, appellee  placed  with  the  Galesburg  Mal- 
leable Castings  Company,  appellant  here,  an  order 
for  a  large  number  of  such  malleable  iron  castings, 
which  were  to  be  used  in  the  repair  or  re-building  of 
certain  cars  of  the  Atchison,  Topeka  &  Santa  Fe  Bail- 
way  Company.  By  this  order  or  contract,  appellant 
was  to  begin  delivery  of  the  castings  on  December 
10th,  and  to  complete  the  delivery  by  December  30, 
in  the  same  year.  Appellant  did  not  comply  with  its 
agreement  with  regard  to  the  time  when  delivery  was 
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to  commence  and  there  was  considerable  correspond- 
ence between  the  parties,  consisting  mostly  of  urgent 
and  repeated  requests  by  appellee  that  delivery  be 
hastened  and  as  many  promises  by  appellant  that  the 
castings  would  be  ready  for  shipment  in  a  short  time. 
Appellant  did  make  and  deliver  many  of  the  castings 
named  in  the  order  and  such  were  inspected  and  ap- 
proved by  the  railroad  company  within  the  terms  of  the 
contract,  but  there  were  two  different  kinds  of  cast- 
ings, commonly  called  by  the  parties  "C.  M.  67' '  and 
"C.  M.  117 "  of  which  none  had  been  manufactured 
when  the  time  within  which  the  contract  was  to  be 
carried  out  had  expired.  A  large  number  of  such  cast- 
ings were  made  and  delivered  after  such  time  had 
passed  and,  upon  being  inspected  and  tested  by  the 
railroad  company,  were  found  to  be  defective  and 
were  returned  to  appellant.  In  the  meantime  appel- 
lant had  been  paid  in  full  by  appellee  for  all  castings 
made  by  it  under  the  contract,  including  those  which 
were  found  to  be  defective.  The  castings  which  were 
rejected  were  returned  to  appellant  and  appellee  pur- 
chased castings  elsewhere  with  which  to  complete  its 
rebuilding  contract  with  the  railroad  company.  Ap- 
pellee then  sought  to  induce  appellant  to  return  to 
it  the  money  paid  for  the  defective  castings,  and  this 
appellant  refused  to  do.  Appellee  thereupon  brought 
this  action  against  appellant  and,  upon  a  jury  trial, 
had  a  verdict  and  a  judgment  for  $1563.50  from  which 
defendant  below  appeals.  It  is  not  argued  here  that 
the  amount  of  the  judgment  is  erroneous  or  excessive 
if  appellee  is  entitled  to  recover. 

A  large  number  of  errors  are  assigned  by  appellant 
but  the  only  points  argued  here  are  that  the  railway 
company  had  either  inspected  and  approved  these 
castings,  or  that  it  had  waived  the  right  to  inspection, 
and  that  appellee  is  bound  by  either  action  on  the 
part  of  the  railway  company  and  cannot  thereafter 
reject  some  of  the  castings  and  be  reimbursed  therefor. 
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These  were  questions  of  fact,  involving  much  corre- 
spondence and  much  oral  testimony  as  to  personal  in- 
terviews and,  after  a  careful  examination  of  the  en- 
tire record,  we  are  of  opinion  that  the  jury  were  justi- 
fied in  finding  that  the  railroad  company  had  not  in- 
spected and  approved  those  castings  nor  waived  in- 
spection prior  to  their  condemnation  and  return  by 
appellee.  The  evidence  shows  that  the  entire  burden 
of  procuring  inspection  of  these  castings  rested  upon 
appellant.  At  the  same  time  that  the  original  order 
was  sent  to  appellant,  appellee  notified  appellant  that 
the  material  was  subject  to  the  inspection  of  the  rail- 
way company  in  the  usual  manner.  In  reply  thereto, 
appellant  asked  appellee  if  appellee  wished  to  have 
submitted  to  it  hard  iron  samples  of  the  castings,  or 
whether  appellant  should  rely  wholly  upon  the  inspec- 
tion of  the  railway  company's  inspector.  To  this 
appellee  replied  that  it  did  not  desire  any  samples  sent 
to  it  at  all  as  the  inspection  was  entirely  in  the  hands 
of  the  railway  company.  Thereupon  appellant  wrote 
appellee:  "We  note  what  you  say  in  regard  to  the 
inspection  of  our  castings  and  will  take  this  matter  up 
with  the  Santa  Fe  people."  While  it  was  customary 
for  the  railroad  company  to  inspect  the  material  at 
the  place  of  manufacture,  still  it  reserved  the  right 
to  do  so  at  the  place  to  which  it  might  be  shipped  if 
it  wished,  and  it  is  not  denied  but  what  appellant  had 
in  its  possession  before  any  work  was  done  on  appel- 
lee's order  certain  inspection  certificates  furnished  by 
the  railroad  company  wherein  this  right  to  inspect  at 
destination  was  reserved.  Appellant  claims  that  one 
Reinhn  It,  an  employee  of  the  railroad  company  sta- 
tioned at  appellant's  plant,  was  placed  there  for  the 
purpose  of  inspecting  these  castings  and  did  so  and 
approved  them.  From  all  the  evidence  we  are  of  opin- 
ion that  Bernhardt  was  not  an  inspector  of  castings 
and  did  not  represent  the  railroad  company  for  that 
purpose,  but  was  located  at  appellee's  plant  for  the 
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.  purpose  of  exercising  a  general  supervision  over  its 
work  of  re-building  cars  for  his  employer. 

Appellant  relies  upon  a  letter  of  date  December  2, 
1908,  from  one  Hodges,  general  purchasing  agent  of 
the  railroad  company,  to  appellant,  in  which  occurs  the 
following:  "We  have  arranged  matters  so  that  Mr. 
Armstrong' 9  (chief  inspector  of  the  company)  "and 
one  of  our  pattern  makers  from  Topeka  will  visit 
your  plant  within  the  next  week  or  so  and  go  over 
the  patterns  thoroughly.  As  agreed  last  night,  it  will 
not  be  necessary  to  hold  up  any  shipments  which  you 
are  making  to  the  Crawford  people,' '  and  contends 
that  this  language  must  be  construed  to  mean  the 
waiving  by  the  railroad  company  of  the  right  to 
inspect  the  castings  before  shipment.  We  do  not  so 
consider  it.  At  the  time  this  letter  was  written  none 
of  the  particular  castings  in  question  here  had  been 
made,  nor  were  any  made  for  at  least  thirty  days 
thereafter,  and  we  conclude  that  the  jury  were  fully 
warranted  in  finding  that  this  letter  did  not  refer  to 
such  castings.  But,  if  we  give  to  this  letter  the  mean- 
ing ascribed  to  it  by  appellant,  still  we  cannot  consider 
it  as  decisive  of  the  point  involved.  An  inspection  and 
approval  of  the  patterns  by  the  railroad  company  can- 
not be  construed  as  an  approval  of  the  castings  made 
from  such  patterns,  for  the  patterns  might  be  cor- 
rect in  every  particular  and  yet  every  casting  made 
therefrom  might  be  defective.  Again,  even  if  the 
railroad  could  be  said  to  have  waived  the  right  to  in- 
spect these  castings  at  the  place  of  manufacture,  that 
action  could  not  be  construed  as  an  approval  of  the 
castings  or  as  a  waiver  of  the  right  to  inspect  them 
anywhere,  for  by  its  inspection  specifications,  the  rail- 
road company  expressly  reserved  the  right  to  inspect 
material,  if  desired,  at  the  place  of  destination. 

Again,  under  the  contract  and  the  specifications  of 
the  railroad  company,  it  was  the  duty  of  appellant  to 
notify  the  railroad  company  whenever  it  had  cast- 
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ings  ready  to  ship  and  the  railroad  company  then  had 
the  right  to  send  an  inspector  to  appellants  estab- 
lishment and  inspect  such  castings  before  shipment, 
if  desired.  Late  in  December  or  early  in  January  ap- 
pellant notified  the  railroad  company  that  it  was  about 
to  ship  a  car  load  of  these  castings  and  the  railroad 
company  caused  them  to  be  inspected  before  shipment. 
It  does  not  appear  that  any  such  notice  was  given 
the  railroad  company  thereafter  until  the  following 
May,  although  repeated  shipments  were  made  by  ap- 
pellant to  appellee  during  that  period  of  time.  The 
failure  of  appellant  to  offer  the  railroad  company  an 
opportunity  to  inspect  each  shipment  of  castings  be- 
fore it  left  the  place  of  manufacture  was  one  for  which 
appellee  cannot  be  held  responsible. 

The  president  of  appellant  has  testified  that  the 
railroad  company  never  waived  inspection  of  material 
that  was  to  be  shipped  to  appellee.  It  can  hardly  be 
said  that  appellant  has  suffered  by  reason  of  any  de- 
lay in  inspection,  for  it  is  not  claimed  that  the  lapse 
of  time  caused  the  castings  to  deteriorate,  and  it  is 
proven  and  not  denied  that  the  rejected  castings  were 
unfit  for  use.  These  castings  were  paid  for  by  appel- 
lee before  inspection  and  when  inspection  by  the  proper 
party  had  been  made  in  accordance  with  the  condi- 
tions attaching  to  the  contract  and  the  castings  were 
found  to  be  defective,  appellee  was  entitled  to  have 
refunded  to  it  the  money  it  had  expended  for  such  de- 
fective materials. 

Errors  are  assigned  in  connection  with  the  rulings 
of  a  trial  court  on  the  admission  of  evidence  and  the 
giving  or  refusal  of  certain  instructions,  but  as  these 
points  are  not  argued  by  appellant  here,  they  must  be 
considered  as  waived. 

We  find  no  reversible  error  in  the  record  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 
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Thomas  J.  Stout,  Appellee,  y.  Albert  C.  Taylor, 

Appellant. 

Gen.  No.  5594. 

1.  Automobiles — when  duty  of  driver  to  stop.  When  the  driver 
of  an  automobile  sees  that  a  horse  is  frightened,  he  has  no  discre- 
tion,— it  is  his  absolute  duty  to  stop. 

2.  Appeals  and  errors — when  rulings  upon  evidence  not  saved 
for  review.  If  evidence  received  is  complained  of  the  complaint 
will  not  be  considered  upon  review  in  the  absence  of  an  objection 
having  been  interposed. 

3.  Appeals  and  errors — when  rulings  upon  evidence  not  saved 
for  review.  If  the  evidence  claimed  to  have  been  erroneoasly 
omitted  is  not  abstracted  or  if  set  out  in  the  brief  the  record  page 
Is  not  given  the  complaint  will  not  be  considered  on  review. 

4.  Appeals  and  errors — how  motion  to  exclude  should  be  made. 
If  a  motion  to  exclude  evidence  is  made  and  a  part  of  the  evidence 
is  competent  the  motion  should  be  specific  as  to  the  incompetent 
part,  otherwise  it  will  not  be  considered. 

5.  Evidence — when  medical  expert  may  predicate  opinion  upon 
subjective  symptoms.  Where  a  physician  giving  an  opinion  ob- 
tained subjective  symptoms  while  treating  the  plaintiff  for  his 
injuries  such  opinion  is  competent. 

6.  Instructions — when  not  erroneous  in  failing  to  limit  jury  to 
actual  pecuniary  damages.  An  instruction  is  not  wrong  which 
tells  the  jury  that  in  making  an  estimate  of  damages  they  shall 
exercise  their  judgment  upon  the  facts  in  proof  by  connecting  them 
with  their  own  knowledge  and  experience  where  the  reference  is 
to  their  general  knowledge  "which  they  are  supposed  to  possess  in 
common  with  the  generality  of  mankind." 

7.  Verdicts — when  not  excessive.  Held,  in  an  action  on  the 
case  for  personal  injuries,  that  a  verdict  for  $250  was  not  excessive 
where  the  plaintiff  received  Injuries  to  his  back  and  ankle  and  used 
crutches  for  three  months. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  Kewanee;  the  Hon.  H.  Sterling  Pomeroy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  13,  1912. 

Sturtz  &  Ewan,  for  appellant. 
Charles  E.  Mulligan,  for  appellee. 
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Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  August  4,  1910,  appellee  was  riding  with  one 
Berry  in  a  buggy  drawn  by  one  horse,  going  west  on 
the  highway  from  Neoponset  to  Kewanee.  About  a 
mile  east  of  Kewanee  there  was  a  railroad  track  cross- 
ing the  highway  at  an  acute  angle.  On  the  north  side 
of  the  highway,  east  of  the  crossing,  there  was.  a  ditch 
about  eight  feet  deep.  As  they  were  approaching  this 
crossing  an  automobile  driven  by  appellant  was  com- 
ing toward  them.  When  it  was  about  15  feet  west  of 
the  crossing  Berry's  rig  had  stopped  about  20  feet 
east  of  the  crossing  on  the  north  side  of  the  highway 
near  the  ditch.  As  the  automobile  passed  over  the 
crossing  the  top  was  jerked  up.  The  horse  became 
frightened  and  shied  violently,  went  into  the  ditch, 
threw  appellee  on  the  ground  and  dragged  the  buggy 
over  his  body.  Appellant  did  not  stop,  but  increased 
his  speed  and  passed  on.  Appellee  brought  this  suit 
in  the  City  Court  of  Kewanee  to  recover  for  the  in- 
juries sustained.  The  case  was  submitted  to  the  jury 
on  the  first  and  third  counts  of  an  amended  declara- 
tion. The  first  count  charged  general  negligence  in 
running  and  managing  the  automobile.  The  third 
count  charged  that  it  was  driven  at  a  great  rate  of 
speed  and  that  the  horse  became  frightened  as  the 
automobile  approached  and  that  appellant  did  not 
stop  as  required  by  Section  12  of  the  "  Motor  Vehicle 
Law".  A  plea  of  not  guilty  was  interposed.  Appellee 
had  a  verdict  and  a  judgment  for  $250  from  which  this 
appeal  is  prosecuted. 

It  is  contended  that  appellee  was  guilty  of  contribu- 
tory negligence  which  should  bar  his  recovery.  That 
was  a  question  of  fact  upon  which  there  was  ample  evi- 
dence to  support  the  conclusion  of  the  jury  that  he 
was  not  negligent. 

As  to  the  rate  of  speed  appellant  was  driving  the  au- 
tomobile at  the  time  it  approached  and  passed  the 
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buggy  and  the  manner  in  which  he  was  managing  it 
at  that  time,  the  evidence  is  conflicting,  but  it  conclu- 
sively shows  that  appellant  knew  that  the  horse  was 
frightened  and  that  he  did  not  stop.  In  Ward  v.  Mere- 
dith, 220  111.  66,  the  court,  in  interpreting  the  language 
of  section  2  of  the  act  of  1903  regulating  the  speed  of 
automobiles,  which  is  the  same  as  used  in  section  12 
of  the  " Motor  Vehicle  Law",  said:  "  'Whenever  it 
shall  appear  that  any  horse, 9  etc.  is  about  to  become 
frightened,  means  whenever  it  might,  by  the  exercise 
of  reasonable  diligence,  appear  to  the  driver  of  the 
automobile  that  the  horse  was  about  to  become  fright- 
ened it  would  be  his  duty  to  stop, ' '  citing  as  authority 
Christy  v.  Elliott,  216  111.  31.  Under  these  authorities, 
appellant  had  no  discretion  as  to  what  he  should  do. 
It  was  his  duty  to  stop  his  automobile  when  he  saw 
that  the  horse  was  frightened. 

Appellant  complains  that  the  court  permitted  proof 
that  he  did  not  stop  after  the  accident,  on  the  ground 
that  such  evidence  made  a  cause  of  action  not  set  up 
in  the  declaration.  The  abstract  does  not  show  that 
such  evidence  was  objected  to.  Had  it  been,  there 
might  be  some  force  in  the  contention,  if  appellee  was 
proceeding  under  the  common  law  count  alone,  but  the 
case  is  based  upon  the  statutory  charge  that  appellant 
failed  to  stop.  If  appellee  was  precluded  from  show- 
ing that  the  automobile  did  not  stop  he  could  not  prove 
his  case. 

Counsel  argue  that  the  court  erred  in  permitting  ap- 
pellee to  testify  that  he  had  a  wife  and  three  children. 
This  evidence  is  not  set  out  in  the  abstract.  Counsel 
reply  that  it  is  set  out  in  their  brief  and  that  that 
ought  to  be  sufficient.  The  brief  does  not  state  on 
what  page  of  the  record  such  evidence  can  be  found. 
Courts  do  not  search  records  to  find  some  ground  for 
reversal  not  referred  to  in  the  abstract.  Rule  16  of 
this  court,  137  111.  App.  625,  requires  the  abstract  to 
show  everything  relied  upon  for  a  reversal. 
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The  abstract  does  show  that  a  motion  was  made 
at  the  close  of  appellee's  evidence  to  exclude  several 
items  of  testimony,  one  of  which  was  the  alleged  tes- 
timony concerning  appellee's  family.  This  motion  was 
denied  and  it  is  urged  that  the  ruling  was  erroneous. 
Some  of  the  evidence  sought  to  be  excluded  was  clearly 
competent.  If  this  motion  had  been  granted  the  jury 
would  not  be  able  to  know  what  parts  were  excluded. 
It  should  have  pointed  out  the  particular  parts  of  the 
evidence  sought  to  be  excluded.  The  court  properly 
denied  the  motion.  Coburn  v.  Moline,  East  Moline  & 
Watertown  Ey.  Co.,  149  111.  App.  132. 

It  is  urged  that  it  was  error  to  permit  a  physician 
called  by  appellee  to  give  an  opinion  based  on  sub- 
jective symptoms.  The  physician  testified  that  he 
thought  his  back  was  sprained,  but  at  no  time  that  he 
examined  him  were  there  any  outward  signs;  that 
when  he  pressed  certain  regions  appellee  said  it  was 
tender.  This  statement  was  made  to  the  physician 
while  treating  appellee  for  the  injuries  received  in  the 
accident,  and  not  in  an  examination  made  for  the  pur- 
pose of  testifying.  Under  such  circumstances,  the 
testimony  of  the  physician  was  competent.  Collins  v. 
Waters,  54  111.  485 ;  West  Chicago  St.  E.  E.  Co.  v.  Carr, 
170  111.  478 ;  Chicago  City  Ey.  Co.  v.  Bundy,  210  111.  39. 
Moreover,  if  the  court  erred  in  ruling  on  such  testi- 
mony, appellant  could  not  avail  of  the  error  here  for 
the  reason  that  the  abstract  does  not  show  an  objec- 
tion to  its  introduction. 

It  is  urged  that  the  29th  instruction  given  on  behalf 
of  appellee  was  erroneous.  The  instruction  thus  com- 
plained of  is  as  follows: 

i 'If  from  the  evidence  in  the  case  and  under  the  in- 
structions of  the  court,  the  jury  shall  find  the  issue 
for  the  plaintiff,  and  that  the  plaintiff  has  sustained 
damages  as  charged  in  the  declaration,  then,  to  enable 
the  jury  to  estimate  the  amount  of  such  damages,  it 
is  not  necessary  that  any  witness  should  have  ex- 
pressed an  opinion  as  to  the  amount  of  such  damages, 
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but  the  jury  may  themselves  make  such  estimate  from 
the  facts  and  circumstances  in  proof,  and  by  consid- 
ering them  in  connection  with  their  knowledge,  obser- 
vation and  experience  in  the  business  affairs  of  life." 

It  is  said  that  the  instruction  was  wrong,  because  it 
did  not  limit  the  jury  to  the  actual  pecuniary  damages 
established  by  the  evidence,  but  left  them  free  to  give 
such  sum  as  in  their  opinion  he  might  be  entitled  to 
recover. 

The  instruction  is  not,  in  o*  opinion,  objectionable 
in  the  respect  here  indicated.  An  instruction  is  not 
wrong  which  tells  the  jury  that,  in  making  an  esti- 
mate of  damages,  they  shall  exercise  their  judgment 
upon  the  facts  in  proof  by  connecting  them  with  their 
own  knowledge  and  experience,  where  the  reference  is 
to  their  general  knowledge,  "  which  they  are  supposed 
to  possess  in  common  with  the  generality  of  mankind." 
They  are  authorized  to  test  the  truth  and  weigh  the 
evidence  by  their  knowledge  and  judgment  derived 
from  experience,  observation  and  reflection.  City  of 
Chicago  v.  Major,  18  111.  349;  Ottawa  Gas  Light  and 
Coke  Co.  v.  Graham,  28  111.  73;  Springfield  Ry.  Co. 
v.  Hoeffner,  175  111.  634.  Where  an  instruction,  in  an 
action  for  damages  for  a  personal  injury,  authorized 
the  jury  to  award  such  reasonable  sum  as  would  com- 
pensate the  plaintiff  for  the  impairment  of  his  power 
to  earn  money  in  the  future,  and  such  reasonable  sum 
as  would  compensate  him  for  the  pain  and  anguish 
suffered  by  reason  of  his  injury,  it  was  held  that  these 
elements  were,  from  necessity,  left  to  the  sound  dis- 
cretion of  the  jury.  B.  &  0.  S.  W.  Ry.  Co.  v.  Then, 
159  111.  535;  I.  C.  R.  R.  Co.  v.  Cole,  165  111.  334;  West 
Chicago  St.  R.  R.  Co.  v.  Carr,  supra.  Damages  for 
such  injuries,  as  are  named  in  this  instruction,  must 
necessarily  be  left  to  the  sound  discretion  and  judg- 
ment of  the  jury,  basing  their  exercise  of  such  discre- 
tion and  judgment  upon  the  evidence  in  the  case,  and 
bringing  to  tear  on  such  evidence  their  general  knowl- 
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edge  and  experience  as  business  men.    Springfield  By. 
Co.  v.  Hoeffner,  supra. 

It  is  also  urged  that  the  judgment  is  excessive.  Ap- 
pellee testified  that  he  sustained  injuries  to  his  back 
and  ankle  and  used  crutches  for  three  months;  that 
before  the  accident  he  earned  from  $1.50  to  $2.00  per 
day,  but  had  not  been  able  to  work  much  since  on  ac- 
count of  the  pain  in  his  back.  The  proof  shows  that 
he  was  at  some  expense  to  be  treated  and  a  physician 
testified  that  his  back  would  never  be  as  strong  again. 
This  evidence,  we  think,  fully  justifies  the  amount  of 
the  judgment. 

The  judgment  is  clearly  right  upon  the  merits  and 
there  being  no  prejudicial  error  in  the  record,  it  is 
affirmed. 

Affirmed. 


John  Ryan,  Appellee,  v.  John  McGirr,  Appellant. 

Gen.  No.  5604. 

1.  Pleading — effect  of  failure  to  file  replication.  When  the  par- 
ties proceed  to  trial  without  a  written  issue  being  made  upon  the 
pleas  the  formal  written  issue  is  considered  as  waived,  or  an  oral 
issue  is  considered  as  joined,  and  the  irregularity  is  cured  by  ver- 
dict 

2.  Instbuctions— when  refusal  of  correct  will  not  reverse.  The 
refusal  of  a  correct  instruction  asked  by  the  defendant  as  to  the 
burden  of  proof  will  not  reverse  where  the  evidence  of  the  plaintiff 
was  not  controverted  by  the  defendant. 

Judgment  by  confession.  Appeal  from  the  Circuit  Court  of  De 
Kalb  county;  the  Hon.  Duane  J.  Cabnes,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion  filed 
March  13,  1912. 

John  A.  Dowdall,  J.  E.  Matteson  and  H.  A.  Jones, 
for  appellant. 
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Cliffe  &  Cliffe,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  September  7,  1910,  John  Eyan  obtained  a  judg- 
ment by  confession  against  Timothy  Duggan  and  John 
McGirr  on  a  note  for  $500  with  interest  at  6%  dated 
July  10,  1907,  payable  one  year  after  date.  There- 
after the  judgment  was  opened  with  leave  to  plead. 
Duggan  filed  pleas  of  the  general  issue  and  discharge 
in  bankruptcy.  There  was  a  replication  to  the  bank- 
ruptcy plea.  McGirr  filed  a  plea  of  the  general  issue 
and  a  special  plea  setting  up  fraud  and  circumvention 
in  obtaining  his  signature,  in  that  it  was  represented 
to  him  that  if  he  would  sign  the  note,  Duggan 's  wife 
would  also  sign  the  same  as  co-surety,  and  that  the 
note  should  not  be  delivered  to  or  received  by  Eyan 
unless  she  signed  it.  This  plea  was  verified.  No  repli- 
cation was  filed  thereto.  At  the  close  of  the  evidence 
the  suit  was  dismissed  as  to  Duggan.  There  was  a 
verdict  and  a  judgment  of  $502.50  for  Eyan,  and  Mc- 
Girr prosecutes  this  appeal. 

It  is  contended  that  the  absence  of  a  replication  to 
the  plea  of  fraud  and  circumvention  amounted  to  a 
confession  of  the  facts  therein  stated  and  Eyan  was 
not  entitled  to  judgment  as  against  McGirr  under  the 
plea  of  general  issue ;  that  the  court  erred  in  ruling  on 
the  evidence  and  the  instructions. 

The  case  was  tried  precisely  the  same  as  if  a  repli- 
cation had  been  filed  to  the  plea  and  issue  formally 
joined.  McGirr  made  no  objection  to  proceeding  to 
trial  as  the  pleadings  were.  He  might  have  taken  a 
rule  on  Eyan  to  reply  to  the  plea  or  prayed  judgment 
for  want  of  replication.  This  he  did  not  do.  It  is  now 
the  settled  doctrine  in  this  state  that  when  the  parties 
proceed  to  trial  without  a  written  issue  being  made 
upon  the  pleas  the  formal  written  issue  is  considered 
as  waived,  or  an  oral  issue  is  considered  as  joined,  and 
the  irregularity  is  cured  by  verdict.    Boss  v.  Beddick, 
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1  Scam.  73;  Barnett  v.  Graff,  52  111.  170;  Strohm  v. 
Hayes,  70  111.  41 ;  People  v.  Lindblom,  215  HI.  58 ;  Wetz 
v.  Greffe,  71  111.  App.  313;  Supreme  Court  of  Honor 
v.  Barker,  96  HI.  App.  490 ;  Stitzel  v.  Franks,  126  111. 
App.  260.  Therefore  the  court  properly  treated  the 
case  as  if  the  special  plea  had  been  traversed  and  is- 
sue joined.  On  that  issue  the  burden  was  on  McGirr. 
The  note  was  introduced  in  evidence,  and  the  proof  of 
the  fact  that  McGirr  signed  it  made  a  case  for  Eyan 
under  the  declaration  and  the  plea  of  the  general  is- 
sue, and  McGirr  introduced  no  evidence  to  defeat  that 
contention  except  the  evidence  in  support  of  his  special 
plea. 

The  evidence  shows  that  Duggan  applied  to  Byan 
for  a  loan ;  that  Byan  said  he  could  have  the  money  if 
he  would  furnish  him  a  bankable  signer  and  that  Mc- 
Girr would  do ;  that  Byan  left  the  money  at  a  bank  and 
Duggan  presented  the  note  signed  by  himself  and  Mc- 
Girr and  received  the  money.  Byan  testified  that  he 
never  had  any  talk  with  McGirr  about  the  note  and 
that  he  only  spoke  to  Duggan  about  it  and  that  Dug- 
gan^ wife  was  not  mentioned.  Duggan  testified  that 
he  told  Byan  he  thought  he  could  get  McGirr  and  that 
nothing  was  said  about  another  signer.  McGirr  testi- 
fied that  a  week  or  two  before  he  signed  the  note  Byan 
told  him  that  Duggan  wanted  to  borrow  some  money 
and  asked  him  if  he  would  sign  a  note  if  Duggan  's  wife 
would  sign  it  and  he  said  he  would ;  that  later  Duggan 
told  him  his  wife  would  sign  the  note  and  he  signed  it 
and  handed  it  to  Duggan.  McGirr  made  two  interest 
payments  of  $50  each  on  the  note.  There  was  sufficient 
space  between  the  signatures  of  Duggan  and  McGirr 
for  another  signature.  McGirr  was  not  permitted  to 
prove  what  he  thought  and  what  others  thought  was 
the  reason  why  there  was  a  space  between  the  two 
signatures.  All  that  McGirr  was  entitled  to  prove  was 
what,  if  anything,  was  said  about  that.  He  was  not 
permitted  to  prove  that  Duggan 's  wife  had  property. 

Vol.  CLXVIII  27. 
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If  he  signed  on  the  condition  that  Duggan's  wife  would 
sign  before  the  note  was  delivered  and  if  Eyan  knew 
that  condition  when  he  received  the  note,  then  the  plea 
would  be  sustained,  regardless  of  the  wealth  or  poverty 
of  Duggan's  wife.  So,  likewise,  if  there  was  no  such 
condition  the  note  would  be  valid,  regardless  of  her 
wealth  or  poverty.  There  was  some  evidence  tending 
to  show  that  Duggan  made  some  kind  of  a  promise  to 
pay  the  note  after  he  went  into  bankruptcy  and  per- 
haps after  he  was  discharged.  That  promise  was  so 
indefinite  and  uncertain  that  it  had  no  effect  upon  the 
rights  of  the  parties  and  if  it  amounted  to  an  extension 
of  the  time  of  payment  of  the  note,  which  we  are  of 
opinion  it  did  not,  still  McGirr  could  not  avail  thereof 
in  the  absence  of  a  plea  alleging  an  extension  of  time 
to  the  principal  debtor  without  the  knowledge  and  con- 
sent of  the  surety.  There  being  no  such  plea,  no  ques- 
tion arises  on  this  record  as  to  whether  that  would 
release  the  surety.  McGirr  was  allowed  to  prove 
everything  that  was  said  relating  to  the  issues.  There 
was  a  clear  preponderance  of  the  evidence  against  the 
truth  of  McGirr 's  plea  of  fraud  and  circumvention 
and  the  jury  were  warranted  in  finding  that  there  was 
no  promise  made  to  McGirr  that  Duggan's  wife  would 
sign  the  note  and  that  he  did  not  sign  it  on  condition 
that  she  also  would  sign  it.  We  find  no  error  in  the 
rulings  of  the  court  on  the  evidence. 

For  appellee  the  court  instructed  the  jury  that  the 
principal  controverted  question  was  whether  there  was  • 
an  agreement  between  McGirr  and  Eyan  before  the 
signing  of  the  note  that  Duggan's  wife  should  also 
sign  it  and  that  if  they  believed  from  the  evidence 
there  was  such  an  agreement,  Eyan  could  not  recover 
and  their  verdict  should  be  for  McGirr,  and  if  they  be- 
lieved from  the  evidence  there  was  not  such  an  agree- 
ment or  if  they  believed  that  the  evidence  was  equally 
balanced  as  to  whether  or  not  there  was  such  an  agree- 
ment, then  their  verdict  should  be  for  Eyan. 
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The  court  refused  an  instruction  requested*  by  Mc- 
Girr  which  stated  that  the  burden  of  proof  was  on 
Ryan  to  establish  the  case  by  a  preponderance  of  the 
evidence.  This  instruction  stated  the  law  correctly  and 
might  well  have  been  given,  but  in  as  much  as  McGirr 
offered  no  evidence  to  defeat  the  note  except  the  evi- 
dence in  support  of  his  special  plea  upon  which  he  had 
the  burden  of  proof,  and  in  as  much  as  the  jury  were 
properly  and  accurately  instructed  in  all  other  re- 
spects, the  refusal  of  the  instruction  did  not  harm  him. 
We  are  not  called  upon  to  decide,  and  do  not  decide, 
whether  the  special  plea  presented  a  valid  defense. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


Amelia  C.  Schubert,  Executrix,  Appellant,  r.  Philip 

G.  Schubert  et  al.,  Appellees. 

Gen.  No.  5607. 

1.  Appeals  and  ebbobs — when  motion  to  strike  certified  copy  of 
pleas  properly  denied.  Held,  that  it  was  not  error  for  the  court  to 
refuse  to  strike  certified  copies  of  pleas  which  had  been  duly  filed 
in  the  Probate  Court  and  that  a  denial  of  such  motion  was  the 
equivalent  of  approving  the  filing  of  such  certified  copies  which 
filing  had  been  without  leave  previously  granted. 

2.  Evidence — what  competent  upon  genuineness  of  note.  Where 
the  genuineness  of  a  note  filed  as  a  claim  against  a  deceased  maker 
is  in  question  the  financial  condition  of  the  alleged  lender  at  the 
time  of  the  alleged  making  of  the  note  for  money  borrowed  as 
well  as  the  financial  condition  of  the  deceased  maker  together  with 
other  circumstances  are  competent  to  be  shown. 

3.  Evidence — how  impeachment  cannot  oe  made.  Impeachment 
of  a  witness  cannot  be  predicated  upon  an  Immaterial  matter. 

4.  Evidence — when  will  competent  where  question  of  genuine- 
ness of  note  of  testator  involved.  Held,  that  the  will  of  the  testator 
was  competent  where  the  alleged  note  was  filed  as  a  claim  to  show 
the  hostility  of  such  deceased  to  the  alleged  payee,  and  that  com- 
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parison  of  the  signature  to  the  will  with  the  alleged  signature  to 
the  note  was  proper. 

5.  Instructions — when  singling  out  evidence  of  expert  witnesses 
not  error.  If  neither  side  could  gain  an  advantage  the  singling 
out  of  expert  witnesses  in  the  instructions  of  the  court  will  not 
effect  a  reversal. 

6.  Negotiable  instruments — what  material'  alteration.  So  to 
change  the  date  of  a  note  as  to  bring  it  within  the  Statute  of  Limi- 
tations is  a  material  alteration. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Charles  B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Affirmed.  Opinion  filed  March  13,  1912.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

T.  W.  Shields  and  T.  F.  Donovan,  for  appellant. 

Coopeb  &  Hobbie,  W.  H.  Savaby  and  Edgab  L.  Mas- 
tebs,  for  appellees. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  March  7,  1907,  John  J.  Schubert  filed  a  claim 
against  the  estate  of  his  mother,  Wilhelmina  Schu- 
bert, deceased,  in  the  County  Court  of  Kankakee 
county,  based  upon  a  promissory  note  dated  March  4, 
1897,  for  the  payment  of  $3,000  five  days  after  date, 
with  interest  at  7%  per  annum.  No  affidavit  was  made 
to  this  claim  by  John  J.  Schubert  until  April  25,  1909, 
and  shprtly  thereafter  he  died.  Amelia  C.  Schubert  the 
appellant,  was  appointed  executrix  of  the  estate  of 
John  J.  Schubert,  and  the  hearing  in  the  County  Court 
on  said  claim  proceeded  in  her  name  as  such  execu- 
trix. Upon  a  trial  in  the  County  Court  the  claim  was 
allowed  for  the  full  amount  with  interest.  The  execu- 
tors of  the  estate  of  Wilhelmina  Schubert  appealed 
therefrom  to  the  Circuit  Court,  and,  upon  a  trial  in 
that  court,  the  jury  returned  a  verdict  in  favor  of  said 
estate  and  against  the  claimant.  A  motion  for  a  new 
trial  was  overruled,  judgment  was  entered  upon  the 
verdict,  and  claimant  below  appeals  to  this  court.  Ap- 
pellant points  out  a  large  number  of  alleged  errors 
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which  are  relied  upon  to  secure  a  reversal  of  the  judg- 
ment of  the  lower  court,  most  of  these  being  with  re- 
gard to  rulings  of  the  lower  court  as  to  the  admission 
of  evidence. 

Three  defenses  were  made  to  the  claim  of  John  J. 
Schubert ;  first,  that  if  the  note  was  ever  in  fact  made, 
it  was  made  in  1891,  and  that  the  figure  "1"  in  said 
note  has  been  changed  to  a  "7"  constituting  a  ma- 
terial alteration  and  rendering  the  note  void;  second, 
that,  if  the  note  was  ever  in  fact  made,  it  was  made  in 
1891,  and  any  claim  based  upon  it  was  barred  by  the 
statute  of  limitations;  and  third,  that  the  signature 
to  the  note  was  not  that  of  Wilhelmina  Schubert,  but 
was  a  forgery.  In  the  County  Court  appellees  filed  a 
plea,  denying  the  execution  of  the  note,  and  supported 
it  by  their  affidavit,  but  in  the  transmission  of  the 
papers  in  the  case  on  appeal,  neither  the  plea  nor  the 
affidavit  nor  a  certified  copy  thereof,  was  sent  up  to 
the  Circuit  Court.  On  the  day  when  the  trial  in  the 
Circuit  Court  began  appellees  procured  a  certified  copy 
of  said  plea  and  affidavit  from  the  county  clerk  and 
had  it  filed  in  the  Circuit  Court,  without  first  obtain- 
ing leave  of  court.  After  appellees  had  begun  the  in- 
troduction of  their  proof,  appellant  moved  to  strike 
the  additional  transcript  from  the  files,  and  her  coun- 
sel asserted  that  they  had  not  previously  discovered 
it  in  the  files.  The  motion  was  denied  and  this  action 
is  assigned  for  error.  The  question  whether  the  or-, 
iginal  plea  and  affidavit,  instead  of  a  certified  copy 
thereof  should  have  been  transmitted  by  the  county 
clerk  to  the  Circuit  Court,  was  not  raised  by  the  motion, 
but  we  see  no  reason  why  it  was  not  proper  to  file  a 
certified  copy  thereof.  Appellant  must  have  known 
that  such  plea  and  affidavit  had  been  filed  in  the  County 
Court,  and  that  it  had  been  omitted  from  the  transcript 
by  mistake,  and  must  have  anticipated  that  when  its 
absence  from  the  record  was  discovered,  leave  to  file 
the  original  or  a  certified  copy  would  be  asked  and 


422         Appellate  Courts  op  Illinois. 

Schubert  v.  Schubert,  168  I1L  App.  419. 

allowed.  The  denial  of  the  motion  to  strike  the  certi- 
fied copy  from  the  files  was  equivalent  to  granting 
leave  to  file  it,  or  was  an  approval  of  the  act  of  ap- 
pellees in  filing  it.  If  appellant  was  taken  by  sur- 
prise, she  should  have  asked  a  continuance.  It  is 
obvious,  from  the  evidence  that  was  introduced,  that 
appellant  was  fully  prepared  to  go  into  the  question 
of  the  genuineness  of  the  signature  to  this  note,  that 
being  the  principal  question  litigated,  and  that  appel- 
lant was  not  harmed  by  the  court's  ruling  on  its  mo- 
tion. 

The  court  below  permitted  the  introduction  of  a  con- 
siderable amount  of  evidence  in  relation  to  the  financial 
condition  of  both  Wilhelmina  and  John  J.  Schubert 
about  the  year  1897,  which  showed  in  brief,  that  John 
J.  Schubert  had  no  such  deposit  at  that  time  in  any 
Kankakee  Bank  as  would  have  enabled  him  to  loan 
the  sum  of  $3,000;  that  in  1897  he  had  borrowed  $1,000 
from  another  party,  at  the  same  time  telling  the  party 
making  the  loan  that  he  was  short  of  money,  that  in 
1889  he  had  given  a  mortgage  to  his  father  to  secure 
the  payment  of  a  series  of  notes  evidencing  an  in- 
debtedness for  a  large  sum  of  money,  and  that  said 
mortgage  was  not  released  until  about  two  years  af- 
ter the  date  of  this  alleged  note  of  Wilhelmina  Schu- 
bert; that  Wilhelmina  Schubert  was  very  economical 
and  not  in  the  habit  of  incurring  debts ;  that  she  lived 
very  simply  and  was  receiving  such  an  income  from 
her  husband's  estate  as  would  not  render  it  neces- 
sary for  her  to  borrow  a  large  sum  of  money;  and 
that  she  and  her  son  John  were  on  extremely  bad 
terms.  Appellant  objected  to  the  introduction  in  evi- 
dence of  the  bank  book  of  John  S.  Schubert,  by  which 
it  was  shown  that  his  balance  at  a  certain  bank  in 
Kankakee  during  the  few  months  preceding  the  al- 
leged date  of  this  note  did  not  amount  at  any  time 
to  more  than  a  few  hundred  dollars;  to  the  admis- 
sion in  evidence  of  his  tax  schedule  for  the  year  1907, 


Second  District — March,  1912.  423 

Schubert  v.  Schubert,  168  111.  App.  419. 

in  which  this  note  was  not  listed;  to  the  evidence  of 
officers  of  certain  other  banks  in  Kankakee  that  Schu- 
bert did  not  have  an  account  with  those  establish- 
ments during  the  months  preceding  the  date  of  the 
note ;  to  the  evidence  of  the  loan  to  John  J.  Schubert 
of  $1,000  in  1897;  to  the  evidence  in  relation  to  the 
habits  of  Wilhelmina  Schubert  and  her  financial 
condition;  to  the  admission  in  evidence  of  the  mort- 
gage from  John  J.  Schubert  to  his  father  and 
of  the  release  thereof;  and  contends  that  all  this 
evidence  was  incompetent.  There  was  no  evidence 
that  John  J.  Schubert  had  ever  pressed  his  mother 
to  pay  this  note,  which  was  due  only  five  days  after 
its  date.  The  principal  litigated  question  in  this  cause 
was  whether  this  was  a  genuine  note  of  Wilhelmina 
Schubert  or  not.  If  the  financial  condition  of  John 
J.  Schubert  in  1897  was  such  that  he  woyld  not  be 
likely  to  have  any  such  sum  of  money  to  loan;  if  his 
financial  condition  at  that  time  and  after  was  such 
that,  if  any  such  money  was  due  him,  he  would  be  likely 
to  insist  upon  and  compel  payment ;  if  his  mother  had 
an  abundance  of  money  for  her  simple  needs  and  was 
careful  and  prudent  in  her  expenditures;  and  if  she 
and  her  son  were  on  bad  terms  and  seldom  met  or 
spoke;  all  this  would  tend  t#  show  that  it  was  im- 
probable that  she  ever  borrowed  such  a  sum  of  money 
from  her  son.  Under  the  authority  of  Thorp  v.  Goe- 
wey,  85  HI.  611 ;  Sager  v.  St.  John,  109  111.  App.  358 ; 
Gregory  v.  Est.  of  Gregory,  129  111.  App.  96,  and  cases 
there  cited,  we  are  of  the  opinion  that  this  evidence 
of  the  financial  condition  of  John  J.  Schubert  and  his 
mother  was  properly  admitted. 

Appellant  called  Miss  Josephine  Kohl  as  a  witness, 
who  testified  to  her  knowledge  of  the  signature  of 
Mrs.  Schubert,  and  that  in  her  opinion,  the  signature 
to  the  note  in  question  was  the  genuine  signature  of 
Mrs.  Schubert.  On  cross-examination  she  was  shown 
a  paper,  the  will  of  Mrs.  Schubert,  and  after  examin- 
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ing  it,  testified  that  the  signature  to  the  will  was  not 
the  genuine  signature  of  Mrs.  Schubert  and  that  the 
signature  to  the  note  was  genuine.  No  objection  was 
made  at  that  time  to  this  testimony  on  the  ground  of 
lack  of  authority  to  permit  the  comparison,  or  for  any 
other  reason.  After  appellant's  case  in  chief  had  been 
closed,  appellees  offered  and  the  court  admitted  in 
evidence  the  will  of  Mrs.  Schubert,  the  order  of  the 
County  Court  admitting  it  to  probate,  and  the  inven- 
tory in  said  estate,  the  object  of  the  offer  being  stated 
to  be  the  impeachment  of  Miss  Kohl.  Objections  to 
this  evidence  were  made  and  overruled  and  exceptions 
were  duly  preserved.  Thereafter  the  will  was  used 
by  both  parties  for  the  purpose  of  having  their  expert 
witnesses  compare  the  signature  to  the  will  with  the 
signature  to  the  note,  and  the  question  whether  or  not 
the  ruling  admitting  this  will  in  evidence  was  correct 
we  regard  as  the  most  serious  question  in  the  case. 

We  recognize  it  as  the  rule  laid  down  in  a  large  num- 
ber of  decisions  by  the  Supreme  Court,  collected  by 
us  in  Stitzel  v.  Miller,  157  111.  App.  390,  399,  that  the 
genuineness  or  falsity  of  a  handwriting  or  signature 
cannot  be  proved  by  comparison  with  other  admittedly 
genuine  handwriting  or  signatures,  unless  said  other 
handwriting  or  signatures  are  in  evidence  in  the  case 
for  some  other  legitimate  purpose,  or  at  least  among 
the  files  of  the  case  and  a  part  of  the  record.  Though 
that  judgment  was  reversed  in  Stitzel  v.  Miller,  250  111. 
72,  yet  the  rule  above  stated  was  recognized  and  sus- 
tained. Appellees  offer  many  reasons  in  support  of 
the  introduction  of  the  will,  among  them  being  that  it 
was  competent  for  the  purpose  of  impeaching  Miss 
Kohl ;  that  the  will  was  a  part  of  the  files  in  this  case 
and  therefore  could  be  used  for  the  purpose  of  com- 
parison, and  that  it  was  admissible  for  the  purpose  of 
showing  the  relations  between  the  parties  and  a  mo- 
tive on  the  part  of  John  J.  Schubert  for  the  presenta- 
tion of  the  claim.    We  are  of  opinion  that  the  will  was 
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not  competent  for  the  purpose  of  impeaching  Miss 
Kohl.  The  question  whether  this  was  the  genuine 
signature  of  Mrs.  Schubert  to  the  will  was  immaterial 
and,  if  objection  had  been  made,  could  not  have  been 
raised,  and  Miss  Kohl  could  not  be  impeached  upon 
immaterial  matter.  We  are  also  of  opinion  that  the 
will  was  not  among  the  files  in  this  cause.  The  files 
in  this  case  properly  consisted  of  the  claim  and  affi- 
davit of  claim  filed  in  the  County  Court,  the  record 
made  there  on  the  trial  and  allowances  of  the  claim 
and  any  motions  and  orders  which  may  have  been 
made  and  papers  which  may  have  been  there  filed  with 
regard  to  it.  We  do  not  think  it  can  be  said  that  all 
of  the  files  of  the  County  Court  in  connection  with 
the  admission  of  this  will  to  probate  and  the  admin- 
istration of  the  estate  are  brought  into  this  case  of 
the  claim  against  it,  so  as  to  make  them  competent 
under  the  rule  permitting  the  use  of  the  files.  Cer- 
tainly the  will,  the  order  admitting  it  to  probate  and 
the  various  papers  relative  to  the  administration  of 
the  estate  could  not  properly  be  transmitted  to  the 
Circuit  Court  by  reason  of  the  appeal  of  this  one 
claim. 

We  conclude  however,  that  the  will  and  the  order 
admitting  it  to  probate  were  properly  admitted  in 
evidence  to  show  the  hostility  of  the  decedent  to  her 
son  at  the  time  of  the  execution  of  the  will,  and  to 
show  a  reason  for  his  determination  to  bring  a  claim 
against  the  estate  and  thereby  reimburse  himself  in 
part  for  what  he  had  lost  by  reason  of  being  cut  off 
in  his  mother's  will.  This  was  supplemented  by  evi- 
dence of  a  conversation  by  him  afterwards  with  re- 
gard to  the  action  of  his  mother  in  giving  the  bulk  of 
her  estate  to  his  brother  and  sister,  in  which  he  stated : 
"They  got  their  money,  and  I  only  got  a  dollar,  and 
I'll  get  the  rest",  and  the  evidence  of  another  conver- 
sation in  which  he  used  bitter  language  indicating  an 
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intention  to  use  this  note  to  redress  the  wrong  done 
him  by  the  will.  Although  appellees  did  not  put  their 
offer  on  that  ground,  we  conclude  that  the  will  was 
competent  evidence  on  the  issues  in  this  case.  Be- 
ing therefore  competent  and  in  evidence,  each  side 
could  use  it  for  any  legitimate  inference  they  could 
draw  from  it,  and  their  witnesses  then  had  a  right  to 
compare  the  signature  of  the  note  with  the  signature 
of  the  will.  Craig  v.  Trotter,  252  111.  228,  and  cases 
there  cited.  The  order  admitting  the  will  to  probate 
found  that  Mrs.  Schubert  signed  her  name  thereto. 
The  evidence  of  appellant's  expert  .witness  shows  that 
appellant  had  prepared  to  use  this  will  on  the  trial 
for  the  purpose  of  demonstrating  the  genuineness  of 
the  signature  to  the  note,  and  that  appellant's  expert 
had  examined  the  will  and  note  and  compared  them 
with  each  other  for  that  purpose  more  than  eight 
months  before  this  trial.  The  inventory  of  the  estate 
of  Wilhelmina  Schubert  was  accompanied  by  the  or- 
der of  the  County  Court  approving  it,  which  was  prima 
facie  binding  upon  John  J.  Schubert,  an  heir  at  law 
and  legatee,  and  therefore  upon  his  executrix.  We 
conclude  that,  on  the  ground  previously  stated,  appel- 
lees had  a  right  to  prove  the  financial  condition  of 
Mrs.  Schubert  to  the  date  of  her  death,  and  that  was 
all  the  inventory  proved.  We  are  unable  to  see  that 
appellant  was  harmed,  as  there  was  no  dispute  but 
what  the  inventory  correctly  showed  the  condition  of 
the  estate.  The  will  and  the  note  both  being  properly 
in  evidence,  we  are  of  opinion  that  it  was  proper  to 
permit  enlarged  photographic  copies  of  these  signa- 
tures to  be  made  and  introduced  in  evidence  to  illus- 
trate the  theories  of  the  expert  witnesses  who  testified 
to  the  similarity  of  or  the  difference  in  these  signa- 
tures and  as  to  whether  or  not  any  of  the  figures  in 
the  note  had  been  altered. 

Instruction  No.  19,  given  at  appellees'  request,  told 
the  jury  that  if  they  believed  from  the  evidence  that 
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the  note  in  question  had  actually  been  executed  in  1891 
and  that  no  new  contract  was  ever  entered  into  there- 
after between  the  payee  and  Mrs.  Schubert  for  the 
payment  thereof,  then  the  note  was  barred  by  the 
statute  of  limitations  and  they  should  find  for  the 
appellees.  Appellant  complains  of  the  giving  of  this 
instruction,  on  the  ground  that  it  failed  to  inform  the 
jury  that  the  note  would  not  have  been  barred  by  the 
statute  of  limitations,  even  though  executed  in  1891, 
if  a  payment  of  interest  had  been  made  thereon  or  if 
it  had  been  thereafter  recognized  or  acknowledged  as 
an  existing  indebtedness  by  Mrs.  Schubert  in  her  life 
time.  The  objections  of  appellant  to  this  instruction 
might  be  well  taken  if  there  had  been  any  evidence  that 
any  interest  had  been  paid  on  the  note  or  that  Mrs. 
Schubert  had  acknowledged  it  as  an  existing  indebted- 
ness and  had  promised  to  pay  it  at  some  later  date, 
but  there  was  no  such  evidence  and  we  therefore  con- 
sider the  instruction  correct.  Complaint  is  made  by 
appellant  of  instruction  No.  20  given  at  the  request  of 
appellees,  on  the  ground  that  it  singles  out  and  gives 
prominence  to  the  evidence  of  expert  witnesses,  and 
that  it  directs  the  jury  to  give  weight  to  the  opinions 
of  such  experts,  regardless  of  whether  or  not  such 
opinions  are  based  upon  facts  found  to  be  true  from 
the  evidence.  Each  side  offered  one  expert  witness, 
and  neither  side,  therefore,  would  secure  any  advan- 
tage from  any  supposed  singling  out  of  that  kind  of 
evidence.  With  regard  to  the  second  point  made 
against  this  instruction,  we  need  only  quote  from  the 
instruction  itself,  as  follows:  "Expert  testimony  is 
the  opinion  of  such  a  witness  based  upon  the  facts  in 
the  case  as  shown  by  the  evidence.' '  We  do  not  con- 
sider the  objection  to  this  instruction  well  taken.  Ap- 
pellant objects  to  instruction  No.  21  on  the  ground 
that  it  fails  to  take  into  consideration  the  question 
whether  or  not  the  change  from  the  figure  "1"  to 
the  figure  "7"  if  made,  was  a  material  alteration  or 
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not,  and  also  that  it  did  not  submit  to  the  jury  the 
question  whether  or  not,  if  there  had  been  such  an  al- 
teration in  the  date  of  the  note,  it  had  been  made  by 
the  holder  or  with  his  knowledge  or  consent.  We  do 
riot  consider  that  these  objections  are  well  taken.  If 
the  date  of  this  note  had  been  changed  from  1891  which 
would  have  made  it  an  outlawed  note  long  before  Mrs. 
Schubert  died,  in  1897,  so  as  to  bring  it  within  the 
Statute  of  Limitations,  that  would  be  a  material  altera- 
tion, and  that  question  was  to  be  decided  by  the  court 
and  not  by  the  jury.  Milliken  v.  Marlin,  66  111.  13 ;  Don- 
nell  Mfg.  Co.  v.  Jones,  49  111.  App.  327.  The  court 
was  not  required  to  submit  to  the  jury  the  question 
whether  or  not  said  alteration,  if  there  was  one,  was 
made  by  the  holder  or  with  his  knowledge  or  consent, 
as  there  was  no  evidence  that  the  note  had  ever  been 
in  the  custody  of  any  one  but  John  J.  Schubert. 

Appellant  assigned  for  error  the  failure  of  the  trial 
court  to  grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  but  as  that  assignment  has  not  been 
argued,  it  must  be  considered  as  waived. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


Strawn  Farmers'  Elevator  Company,  Appellee,  y. 
James  E.  Bennett  &  Company,  Appellant. 

Gen.  No.  5600. 

1.  Principal  and  agent — who  not  general  agent.  Held,  under 
the  evidence,  that  the  agent  in  question  in  this  case  was  not  a 
general  one  and  that  he  was  not  authorized  to  bind  his  principal 
to  the  transactions  in  grain  involved  In  this  case. 

2.  Principal  and  agent — obligation  to  ascertain  extent  of  author- 
ity. Persons  dealing  with  an  assumed  agent  are  bound  at  their 
peril  to  ascertain  not  only  the  fact  of  the  agency  but  the  extent 
of  the  agent's  authority. 
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3.  Principal  and  agent — doctrine  of  ratification  stated.  The 
doctrine  of  ratification  of  an  unauthorized  act  is  that  the  principal 
shall  he  fully  and  fairly  informed  of  all  the  facts  and  circum- 
stances. 

4.  Negotiable  instruments — who  not  agent  to  execute  etc  To 
constitute  an  agency  to  execute  promissory  notes  etc.,  it  is  es- 
sential that  the  authority  he  express  or  he  established  hy  showing 
that  like  acts  have  been  performed  hy  the  agent  and  authorized 
or  ratified  hy  the  principal. 

5.  Amendments  and  jeofails — when  leave  to  file  verified  plea 
at  close  of  all  evidence  will  not  reverse.  In  the  absence  of  an 
abuse  of  discretion  the  so  granting  of  leave  to  file  a  verified  repli- 
cation to  pleas  will  not  reverse. 

6.  Interest — when  cross-error  assigned  for  failure  to  allow  in- 
terest upon  verdict  not  sustained.  In  order  that  a  cross  error  com- 
plaining of  the  failure  of  the  court  to  allow  interest  on  the  verdict 
from  the  time  of  its  rendition  to  the  time  of  the  entry  of  judg- 
ment may  be  sustained  it  must  appear  that  the  omission  of  the 
court  so  to  do  was  pointed  out  in  the  trial  court. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Livingston  county; 
the  Hon.  George  W.  Patton,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  April  25,  1912. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final.) 

Moses,  Bosenthal  &  Kennedy  and  C.  F.  Carrithers, 
for  appellant ;  Henry  H.  Kennedy,  Walter  Bachrach, 
S.  Sidney  Stein  and  Edward  D.  Wallace,  of  counsel. 

A,  £!.  Norton  and  F.  A.  Ortman,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 

court. 

The  Strawn  Farmers '  Elevator  Company,  a  cor- 
poration, owned  and  operated  an  elevator  at  Strawn, 
Illinois,  and  another  at  Bisk,  a  mile  or  two  distant, 
where  it  bought,  stored,  sold  and  shipped  grain.  One 
J.  W.  Jordan  was  in  charge  of  these  elevators  under 
a  written  contract.  During  the  time  of  such  employ- 
ment he  speculated  on  the  Board  of  Trade  in  Chicago 
in  the  name  of  the  Elevator  Company,  through  James 
E.   Bennett,   a  broker,   formerly  doing  business   as 
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Thomas  Bennett  &  Co.,  later  as  James  E.  Bennett  & 
Co.  To  pay  losses  sustained  in  these  speculating 
transactions,  Jordan  gave  Bennett  two  checks  of  the 
Company  aggregating  $500  and  consigned  to  him  a 
carload  of  corn,  which  was  sold  for  $401.47.  Later 
Jordan  consigned  two  more  carloads  of  corn  to  Ben- 
nett, which  were  sold  for  $627  and  $380.44  respectively, 
upon  which  a  draft  for  $325  was  paid.  During  the 
period  of  Jordan's  speculations  he  gave  Bennett  a 
note  of  the  Elevator  Company  for  $1,500  executed  by 
himself  as  manager,  in  payment  of  losses  sustained. 
"When  the  Elevator  Company  learned  of  these  transac- 
tions, it  discharged  Jordan  and  brought  suit  in  as- 
sumpsit in  the  Circuit  Court  of  Livingston  county 
against  Bennett  by  the  style  of  James  E.  Bennett  & 
Company  to  recover  the  amount  of  the  checks  and  the 
value  of  the  three  carloads  of  corn,  less  the  amount 
of  the  draft.  The  declaration  contained  the  common 
counts  only,  to  which  was  interposed  a  plea  of  non- 
assumpsit  and  a  number  of  special  pleas,  the  only  one 
necessary  to  mention  here  being  a  plea  of  set-off 
based  on  the  note.  At  the  close  of  all  the  evidence 
a  verified  replication  was  filed,  denying  Jordan's  au- 
thority to  execute  and  deliver  the  note.  There  was  a 
verdict  for  $1,583.91  for  the  Elevator  Company,  upon 
which  judgment  was  entered,  and  from  which  this 
appeal  is  prosecuted. 

It  is  contended  that  because  appellee  might,  under 
its  charter,  deal  on  the  board  of  trade  in  the  manner 
in  which  the  trades  were  conducted  by  Jordan,  that 
by  constituting  him  general  agent,  appellee  is  bound 
by  his  acts.  The  question  presented  by  this  record 
is  not  the  scope  of  appellee's  authority  to  deal  in 
grain,  but  the  scope  of  Jordan's  authority  to  bind  it 
in  such  transactions. 

Appellee's  principal  office  was  at  Strawn,  and,  as 
above  stated,  it  had  but  two  elevators.  Jordan's  con- 
tract empowered  him  ' '  to  take  charge  of  the  elevator, 
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*  *  *  in  the  capacity  of  manager,  *  *  *  to 
conduct  all  business  connected  therewith  in  the  way 
of  buying  grain  and  storing  or  disposing  of  the  same, 
to  fix  prices  paid  for  grain  *  *  *  to  draw  bills 
of  lading,  to  receive  and  pay  out  all  moneys  and  make 
all  contracts  necessary  in  the  regular  transaction  in 
said  business  of  buying,  selling  and  storing  grain,  to 
draw  drafts  and  issue  checks  in  the  name  of  said 
corporation,  to  keep  such  itemized  books  of  account 
showing  all  business  transacted  as  is  customary  with 
grain  dealers.' '  From  this  we  think  it  apparent  that 
the  scope  of  Jordan's  authority  was  limited  to  the 
transaction  of  business  connected  with  the  elevators 
at  Strawn  and  Eisk,  and  necessarily  the  grain  to  be 
handled  was  limited  to  the  grain  which  was  handled 
in  connection  with  such  elevators.  The  contention 
that  Jordan  was  appellee's  general  agent  is  not  borne 
out  by  the  proof.  He  was  not  so  designated  in  the 
contract.  He  never  signed  his  name  as  such.  He 
never  held  himself  out  to  be  appellee's  general  agent. 
All  his  transactions  in  connection  with  the  elevators 
and  every  paper  signed  by  him  as  manager  is  entirely 
consistent  with  the  position  of  local  manager  of  the 
elevators.  We  are  of  the  opinion  that  the  scope  of 
Jordan's  authority  was  not  such  as  to  bind  appellee 
in  board  of  trade  transactions. 

It  will  be  observed  from  the  quotation  from  Jordan's 
contract  that  he  was  not  expressly  authorized  to  ex- 
ecute and  deliver  negotiable  paper. 

In  Railway  Equipment  and  P.  Co.  v.  Bank,  82  Hun  8, 
which  was  an  action  brought  to  recover  for  the  con- 
version of  certain  checks  belonging  to  the  plaintiff, 
it  was  held  that  the  fact  that  the  agent  there  was 
held  out  as  the  manager  of  the  business  of  the  cor- 
poration in  no  way  authorized  the  conclusion,  that  he 
had  the  right  to  bind  the  corporation  by  his  signature 
to  commercial  paper. 
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In  New  York  Iron  Mine  v.  Bank  of  Negaunee,  39 
Mich.  644,  it  was  held  that  a  general  agent,  without 
being  specially  empowered  so  to  do,  had  no  authority 
to  make  promissory  notes  in  the  name  of  his  prin- 
cipal, and  that,  where  a  general  agent  in  Michigan 
was  accustomed  to  endorse  the  company's  paper  for 
collection  or  discount,  and  to  draw  on  the  treasurer 
in  New  York  for  the  current  needs  of  his  corporation, 
and  his  drafts  were  duly  paid,  this  could  not  imply 
authority  in  the  agent  to  make  promissory  notes  in 
the  name  of  the  corporation. 

It  is  true  that  Jordan  was  the  manager  of  appel- 
lee's elevators  and  managed  the  business  of  running 
them;  but,  "An  agent  having  general  authority  to 
manage  his  principal's  business  has,  by  virtue  of  his 
employment,  no  implied  authority  to  bind  his  prin- 
cipal by  making,  accepting  or  endorsing  negotiable 
paper.  Such  an  authority  must  be  expressly  con- 
ferred or  be  necessarily  implied  from  the  peculiar 
circumstances  of  each  case.  It  may  undoubtedly  be 
conferred  and  by  implication,  but  it  will  not  be  pre- 
sumed from  the  mere  appointment  as  general  agent." 
Mechem  on  Agency,  sec.  398. 

"When  the  authority  to  execute  or  endorse  a  nego- 
tiable instrument  is  sought  to  be  deduced  from  an 
agency  to  do  certain  other  acts,  it  must  be  made  to 
appear  affirmatively  that  the  signing  or  endorsement 
of  such  an  instrument  was  within  the  general  objects 
and  purposes  of  the  authority  which  was  actually  con- 
ferred. And  in  interpreting  the  authority  of  the 
agent,  it  is  to  be  strictly  construed."  Daniel  on 
Negotiable  Instruments,  Vol.  1,  3rd  Ed.,  Sec.  292. 

"The  nature  and  extent  of  an  implied  authority 
are  deemed  to  be  limited  to  acts  of  a  like  nature  with 
those  from  which  it  is  implied."  1  Am.  &  Eng.  Ency. 
of  Law,  2nd  Ed.,  p.  1002. 

It  is  not  shown  by  any  evidence  whatever  in  the 
record^   that  Jordan  ever  executed  and  delivered  a 
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promissory  note  for  appellee,  except  the  note  here  in 
controversy,  and  it  is  not  proven  that  he  ever  did  any 
such  act  which  was  approved  or  ratified  by  appellee 
after  it  was  done. 

It  was  held  in  the  case  of  Jackson  Paper  Company 
v.  Commercial  Bank,  199  111.  151,  that  proof  that  an 
agent  was  superintendent  and  manager  of  a  mill, 
having  charge  of  buying  material  and  manufacturing 
and  selling  paper,  did  not  justify  an  inference  that  he 
had  authority  to  endorse  checks,  and  surely  the  same 
facts,  or  the  facts  in  this  case,  would  not  justify  an 
inference  that  Jordan  had  the  more  unusual  power  to 
speculate  in  the  name  of  appellee  and  make  and  de- 
liver negotiable  paper  in  payment  of  losses  sustained 
in  such  transactions.  We  fail  to  discover  anything 
in  the  record  in  the  present  case  to  show  that  the 
power  to  make  and  deliver  the  promissory  note  in 
controversy  was  within  the  general  objects  and  pur- 
poses of  the  authority  conferred  upon  Jordan. 

Appellant  next  contends  that  as  he  had  no  knowl- 
edge of  the  existence  of  Jordan's  contract  of  employ- 
ment, it  was  error  for  the  court  to  admit  the  same  in 
evidence  over  his  objection.  The  object  of  its  admis- 
sion was  to  show  the  limitations  of  Jordan 's  authority. 

Appellant  had  an  agent  living  within  five  miles  of 
the  elevators  under  the  charge  of  Jordan,  through 
whom  his  board  of  trade  transactions  were  negotiated. 
This  agent  knew  that  Jordan's  business  was  that  of 
operating  the  elevators  at  Strawn  and  Risk,  and  that 
he  made  no  claim  to  being  more  than  local  manager 
of  these  elevators,  and  such  knowledge  on  the  part 
of  the  agent  was  the  knowledge  of  his  principal.  Ap- 
pellant's dealing  with  Jordan  under  such  circum- 
stances was  on  the  assumption  that  Jordan  had  au- 
thority to  conduct  the  board  of  trade  transactions. 
It  is  to  be  remembered  that  persons  dealing  with  an 
assumed  agent  are  bound  at  their  peril  to  ascertain 
not  only  the  fact  of  the  agency,  but  the  extent  of  the 
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agent's  authority.  They  are  put  upon  their  guard  by 
the  very  fact  that  they  are  dealing  with  an  agent, 
and  must,  at  their  peril,  see  to  it  that  the  act  done 
by  him  is  within  his  power.  It  is  their  right  and 
duty  to  ascertain  the  extent  of  his  power,  and  to 
determine  whether  his  act  comes  within  the  power 
and  is  such  as  to  bind  his  principal.  Mechem  on 
Agency,  Sec.  276;  Reynolds  v.  Ferree,  86  111.  570; 
Merchants'  Nat.  Bank  v.  Nichols,  223  HI.  41.  We  are 
therefore  of  the  opinion  that  it  was  not  error  to  admit 
in  evidence  Jordan's  contract  of  agency. 

It  is  also  contended  that  appellee  ratified  Jordan's 
board  of  trade  transactions.  The  doctrine  of  ratifica- 
tion of  an  unauthorized  act  is  that  the  principal  shall 
be  fully  and  fairly  informed  of  all  the  facts  and  cir- 
cumstances. Cadwell  v.  Meek,  17  111.  219;  Mathews 
v.  Hamilton,  23  111.  416;  Reynolds  v.  Ferree,  supra. 
It  is  true  that  the  evidence  shows  that  in  each  instance 
a  written  confirmation  of  the  purchase  or  sale  in 
Jordan's  speculations  was  sent  by  mail  and  addressed 
to  appellee ;  that  such  confirmation  showed  the  amount, 
price,  future  and  the  parties  of  whom  the  grain  was 
bought  or  to  whom  it  was  sold  and  that  an  account 
was  sent  by  mail  to  appellee  at  the  end  of  each  month, 
but  the  evidence  also  shows  that  the  same  were  re- 
ceived by  Jordan;  that  none  of  the  directors  or  offi- 
cers of  appellee,  other  than  Jordan,  had  any  knowl- 
edge of  such  transactions,  and  that  the  records  of 
such  transactions  were  not  kept  in  the  regular  books 
of  appellee,  but  that  they  were  kept  by  Jordan  in  a 
private  book,  and  that  this  book  was  not  seen  by  any 
of  the  directors  or  officers  of  appellee  other  than 
Jordan.  It  is  obvious  that  appellee  was  not  "fully 
and  fairly  informed"  of  the  circumstances  of  Jordan's 
transactions  and  cannot,  under  the  law,  be  held  to 
have  ratified  the  same. 

Complaint  is  made  of  the  court's  giving  appellee's 
3rd,  5th,  6th  and  7th  instructions. 
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The  criticism  of  the  third  is  that  it  excludes  from 
the  consideration  of  the  jury  all  evidence  of  a  ratifica- 
tion unless  the  ratification  be  at  the  time  of  the  im- 
proper transaction.  It  is  doubtful  if  the  language  of 
the  instruction  will  bear  such  a  construction,  but  even 
if  true,  there  was  no  evidence  of  any  ratification,  and 
for  that  reason  the  distinction  raised  by  counsel  is 
ineffective. 

The  fact  that  there  was  no  evidence  of  ratification 
also  answers  the  first  criticism  made  to  the  fifth.  The 
further  objection  that  this  instruction  was  calculated 
to  give  the  jury  the  impression  that  Jordan's  transac- 
tions were  gambling  ones  is  not  tenable,  as  it  does  not 
assume  that  his  transactions  were  such.  If  it  did,  it 
was  cured  by  other  instructions  which  plainly  told  the 
jury  that  there  was  no  evidence  of  any  gambling 
transactions. 

It  is  urged  that  appellee's  sixth  instruction  is  sub- 
ject to  the  same  objection  as  the  fifth  and  also  that 
it  ignored  appellant's  theory  that  Jordan  had  either 
express  or  implied  authority  to  make  the  deals  in 
question.  The  contract  defining  Jordan's  powers  be- 
ing in  writing,  and  undisputed,  the  question  whether 
it  expressly  or  impliedly  empowered  him  to  make  such 
deals  became  one  of  law  for  the  court,  and  not  of  fact 
for  the  jury. 

Appellee's  seventh  instruction  told  the  jury  that 
the  contract  did  not  authorize  Jordan  to  engage  in 
the  purchase  and  -sale  of  grain  on  the  Board  of  Trade 
in  Chicago,  except  such  grain  as  was  handled  by  him 
through  the  elevators  of  appellee,  or  by  means  of 
cars  on  track  or  in  a  territory  tributary  to  Strawn, 
and  that  they  should  find  for  appellee  unless  they 
found  that  it  knowingly  permitted  Jordan  to  buy  and 
sell  grain  on  the  board  of  trade  in  Chicago,  in  its 
name  disconnected  with  the  actual  grain  dealt  with  in 
the  locality  of  Strawn.  We  think  this  instruction  in 
harmony  with  the  views  we  have  herein  before  ex- 
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pressed  on  the  question  of  the  scope  of  Jordan's  au- 
thority and  therefore  not  subject  to  the  objection 
raised  against  it. 

It  is  urged  by  counsel  for  appellant  that  the  action 
of  the  court  in  allowing  the  verified  replication  to  the 
plea  of  set-off  to  be  filed  at  the  close  of  all  the  evi- 
dence was  an  abuse  of  discretion,  and  say,  in  support 
of  their  position^  "While  we  understand  that  it  is  a 
matter  of  discretion  for  the  trial  court  to  allow  the 
filing  of  pleadings,  yet  we  know  of  no  case  which  can 
be  pointed  out  where  the  action  of  the  trial  court  in 
allowing  the  filing  of  a  pleading  under  circumstances 
like  the  case  at  bar  was  affirmed.' '    They  have  not 
called  our  attention  to  a  case  that  has  been  reversed 
where  the  discretion  of  the  trial  court  was  exercised 
under  like  circumstances.    Moreover,  the  bill  of  ex- 
ceptions discloses  no  exception  to  the  ruling  of  the 
court  on  that  question.    This  trial  and  judgment  and 
bill  of  exceptions  were  before  the  amendment  of  1911 
to  the  practice  act  went  into  force.    If  a  proper  ex- 
ception had  been  preserved  the  ruling  would  not  have 
been  an  abuse  of  discretion  under  the  facts  appearing 
in  this  record,  as  the  only  purpose  of  the  verified 
replication  would  be  to  put  appellant  on  proof  of  the 
execution  of  the  note  before  it  could  be  admitted  in 
evidence.    Before  the  leave  was  granted  the  note  had 
been  introduced  in  evidence.    If  the  filing  of  the  repli- 
cation in  any  way  prejudiced  appellant's  rights,  he 
should  have  made  a  showing  why  he  could  not  proceed 
further  with  the  trial  and  ask  for  a  continuance.    No 
such  motion  was  made.    He  chose  to  go  on  with  the 
trial.    The  record  shows  that  the  evidence  on  both 
sides  was  then  all  in  and  there  is  nothing  to  indicate 
that  appellant  could  or  would  have  produced  other 
or  different  evidence  concerning  the  consideration  or 
the  execution  of  the  note  if  the  replication  had  been 
filed  before  the  trial  began.    Clearly  it  was  not  an 
abuse  of  the  discretion  of  the  trial  court  to  permit 
the  replication  to  be  filed. 
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The  verdict  was  rendered  on  December  1,  1910. 
The  judgment  was  not  entered  thereon  until  February 
13,  1911,  and  then  for  the  amount  of  the  verdict  only. 
Appellee  assigns  a  cross  error  on  the  failure  of  the 
trial  court  to  allow  it  interest  from  the  date  of  the 
verdict  to  the  date  of  the  judgment.  It  is  a  sufficient 
reply  to  counsel's  argument  to  say  that  at  the  time 
the  judgment  was  entered  the  court's  attention  was 
not  called  to  appellee's  right  to  recover  interest.  The 
court  was  not  asked  to  rule  on  that  subject,  and  there 
is  nothing  in  the  record  to  warrant  the  assignment 
of  the  cross  error.  The  affirmance  disposes  of  the 
motion,  taken  with  the  case,  relating  to  the  abstract. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


Lena  Kutz  et  al.,  Appellants,  y.  Hllka  Oltman, 

Appellee. 

Gen.  No.  5610. 

1.  Suretyship — when  obligation  arises.  As  between  principal 
and  sureties,  the  obligation  to  make  good  a  default  Is  upon  the 
principal  so  long  as  he  has  anything  with  which  to  do  so;  It  Is 
only  after  the  exhaustion  of  his  resources  that  the  obligation  of 
the  sureties  arises. 

2.  Contribution — when  doctrine  of  enforced.  As  between  co- 
sureties the  doctrine  of  contribution  Is  recognized  and  enforced. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the  Hon. 
G.  W.  Patton,  Judge,  presiding.  Heard  In  this  court  at  the  Oc- 
tober term,  1911.  Affirmed.  Opinion  filed  March  13,  1912.  Oertio- 
rari  denied  by  Supreme  Court  (making  opinion  final). 

A.  C.  Nobton  and  F.  A.  Obtman,  for  appellants. 
C.  C.  &  L.  F.  Stbawn,  for  appellee. 
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Me.  Justice  Willis  delivered  the  opinion  of  the 
conrt. 

On  April  28,  1893,  Wm.  Eutz  was  appointed  admin- 
istrator of  the  estate  of  Emma  Cummings,  and  on 
June  24,  1895,  guardian  of  her  two  children,  and  gave 
a  bond  in  each  capacity,  signed  by  his  father,  John 
Rutz,  Sr.,  and  his  father-in-law,  George  J.  Oltman, 
as  sureties.  He  got  behind  in  his  accounts  as  such 
administrator  and  guardian  and  on  November  20, 
1899,  judgments  were  rendered  against  him.  Chas. 
H.  Tuesberg  succeeded  him  in  both  capacities.  On 
March  10,  1898,  Oltman  conveyed  his  real  estate  to 
Hilka  Oltman,  his  wife,  by  two  separate  deeds.  He 
died  September  11,  1898.  John  Rutz,  Sr.,  died  Sep- 
tember 9,  1898,  leaving  a  will  which  was  held  to  be 
invalid.  He  left  surviving  him  Reitze  Rutz,  his 
widow;  Wm.  Rutz  and  John  Rutz,  Jr.,  his  sons  and 
Myrta  Miller,  an  only  child  and  heir  of  a  deceased 
son.  On  December  4,  1899,  John  Rutz,  Jr.,  died  in- 
testate leaving  surviving  him  Lena  Rutz,  his  widow; 
and  John  A.  Rutz  and  Roy  Rutz,  his  only  children. 
On  August  19,  1899,  Wm.  Rutz  conveyed  his  interest 
in  the  lands  of  John  Rutz,  Sr.,  to  his  mother-in-law, 
Hilka  Oltman.  On  November  26,  1900,  she  paid  half 
the  indebtedness  of  Wm.  Rutz  for  which  the  estates 
of  John  Rutz,  Sr.,  and  George  J.  Oltman  were  equally 
liable  as  bondsmen.  On  March  15,  1900,  the  balance 
due  on  the  judgments  was  presented  against  the  estate 
of  John  Rutz,  Sr.,  and  judgments  rendered  in  favor 
of  Tuesberg  as  administrator  and  guardian.  John 
Rutz,  Sr.'s  personal  property  was  insufficient  to  pay 
his  debts,  and  on  December  4,  1900,  the  administrator 
of  his  estate  filed  a  petition  in  the  County  Court  of 
said  county  for  an  order  to  sell  real  estate.  It  was 
decided  that  the  interest  which  Hilka  Oltman  acquired 
in  the  lands  by  her  deed  from  Wm.  Rutz  was  subor- 
dinate to  the  rights  of  the  creditors  of  said  estate; 
and  that  the  administrator  first  apply  the  interest  of 
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Wm.  Eutz  in  payment  of  the  judgments  before  apply- 
ing the  interest  of  the  other  heirs,  and  any  sums  that 
might  remain  out  of  Wm.  Rutz's  interest  be  paid 
to  Hilka  Oltman.    In  that  proceeding  58  acres  were 
set  off  to  Reitze  Rutz  for  dower  and  homestead  and 
the  interests  of  all  the  heirs  in  80  acres  were  sold. 
For  some  reason  not  appearing  here,  a  tract  of  22 
acres  was  not  sold.    The  balance  due  on  the  judg- 
ments was  paid  and  the  remainder  of  the  proceeds 
equally  divided  between  Myrta  Miller  and  the  heirs 
of  John  Rutz,  Jr.,  nothing  being  paid  to  Hilka  Oltman. 
After  the  sale  and  the  assignment  of  dower,  John  A. 
Rutz  took  possession  of  the  22  acres,  collected  some 
rents  and  sold  some  grain  raised  thereon  to  Kirk- 
patrick,  Lackland  &  Co.    Hilka  Oltman  notified  Kirk- 
patrick,  Lackland  &  Co.  that  she  claimed  one-third  of 
the  grain  grown  on  said  premises  and  brought  suits 
before  a  justice  of  the  peace  of  said  county  against 
John  A.  Rutz  and  Kirkpatrick,  Lackland  &  Co.  to 
recover  one-third  of  the  rent  and  grain.    She  obtained 
judgments  in  both  cases,  which  were  appealed  to  the 
Circuit  Court  of  said  county.    Reitze  Rutz  accounted 
to  the  heirs  for  the  use  of  two-thirds  of  the  lands  not 
assigned  to  her  as  homestead  and  dower  for  the  two 
years  immediately  following  the  death  of  John  Rutz, 
Sr.,  and  paid  the  other  third  thereof  to  Hilka  Oltman. 
A.  C.  Norton  and  Frederick  W.  Winkler  became  in- 
terested in  the  land  through  a  transfer  from  Myrta 

Miller. 

On  October  2,  1903,  Myrta  Miller  and  Joseph  Miller, 
her  husband;  A.  C.  Norton  and  Annie  S.  Norton,  his 
wife ;  Frederick  W.  Winkler  and  Bertie  Winkler,  his 
wife ;  Lena  Rutz,  John  A.  Rutz  and  Roy  Rutz  filed  a 
bill  in  chancery  in  the  Circuit  Court  of  said  county 
making  Reitze  Rutz  and  Hilka  Oltman  defendants, 
setting  forth  the  foregoing  facts  in  detail  and  in  sub- 
stance the  decree  of  the  County  Court,  and  praying 
for  partition  and  assignment  of  dower  to  Lena  Rutz 
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in  the  22  acres,  and  that  if  the  lands  be  sold,  out  of 
the  portion  deeded  by  Wm.  Eutz  to  Hilka  Oltman  a 
sufficient  amount  be  paid  the  complainants  to  reim- 
burse them  for  their  moneys  wrongfully  applied  to 
the  payment  of  the  debt  of  Wm.  Eutz,  and  interest 
thereon ;  and  for  an  accounting  between  Eeitze  Eutz, 
Hilka  Oltman  and  complainants,  and  that  Hilka  Olt- 
man be  restrained  from  further  prosecution  of  the 
suits  pending  on  appeal  until  the  rights  of  the  parties 
were  ascertained.  Hilka  Oltman  and  Eeitze  Eutz 
answered  the  bill.  Hilka  Oltman  filed  a  cross-bill 
which  she  afterwards  withdrew  and  filed  an  amended 
answer  in  which  she  did  not  deny  the  specific  allega- 
tions of  the  bill,  but  denied  the  validity  of  the  County 
Court  proceedings  and  the  legal  conclusions  sought  to 
be  drawn  by  complainants  from  the  allegations  of  the 
bill.  Later  Eeitze  Eutz  died,  and  the  58  acres  became 
similarly  situated  as  the  22  acres,  and  was  brought 
into  these  proceedings  by  a  supplemental  bill.  The 
case  was  referred  to  the  master,  and  while  pending 
before  him  it  was  stipulated  that  there  might  be  a 
partition  or  sale  of  the  lands,  and  if  a  sale,  the  moneys 
held  without  prejudice  to  the  contentions  of  any  of  the 
parties,  pending  the  final  order  of  distribution;  that 
the  judgments  pending  on  appeal  from  the  justice 
court  were  correct  in  amount;  that  the  rent  paid 
Hilka  Oltman  by  Eeitze  Eutz  was  correct  in  amount; 
and  that  the  court  in  the  chancery  cases  might  take 
jurisdiction  of  the  entire  subject  of  rents  and  costs 
in  the  cases  pending  on  appeal  from  the  justice  court 
and  that  those  cases  should  be  held  in  abeyance  until 
the  decision  of  the  case  at  bar.  Lena  Eutz  consented 
that  her  dower  interest  might  be  sold,  and  the  land 
was  sold. 

The  court  heard  the  evidence  bearing  on  the  in- 
terest of  the  parties  in  the  fund  arising  from  the 
sale,  and  decreed  that  the  money  received  from  the 
interest  of  Wm.  Eutz  in  the  estate  of  John  Eutz,  Sr., 
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conveyed  to  Hilka  Oltman  should  be  applied  in  the 
reduction  of  the  entire  indebtedness  for  which  John 
Rutz,  Sr.,  and  George  J.  Oltman  were  liable  as  bonds- 
men; that  Hilka  Oltman  should  be  subrogated  to  the 
rights  of  George  J.  Oltman  as  to  any  money  she  may 
have  paid  on  his  behalf,  and  that  the  deficit  remain- 
ing after  applying  the  entire  interest  of  Wm.  Rutz 
should  be  borne  equally  by  Hilka  Oltman  and  the 
estate  of  John  Rutz,  Sr.,  and  gave  Hilka  Oltman  the 
rents  accruing  from  the  interest  of  Wm.  Rutz  in  his 
father's  estate  during  the  litigation,  and  directed  the 
master  to  pay  her  out  of  the  share  of  John  A.  Rutz, 
one-third  of  the  rents  which  he  had  collected  from  the 
lands,  with  interest  thereon,  and  out  of  the  moneys 
of  John  A.  Rutz  to  pay  the  costs  of  his  appeal  case 
from  the  justice  court,  and  directed  that  the  cost  of 
the  proceedings  should  be  paid  out  of  the  general 
fund,  and  for  lack  of  jurisdiction,  made  no  order  in 
the  suit  of  Hilka  Oltman  against  Kirkpatrick,  Lack- 
land &  Co.  and  ordered  the  master  to  distribute  the 
fund  accordingly.  From  this  decree  the  complainants 
prosecute  this  appeal. 

Appellants '  main  contention  is  that  the  court  erred 
in  holding  that  Hilka  Oltman  should  be  subrogated 
to  the  rights  of  George  J.  Oltman;  that  George  J. 
Oltman  or  Hilka  Oltman  had  no  interests  or  rights  in 
the  land  inherited  by  Wm.  Rutz  from  his  father's 
estate  so  long  as  Wm.  Rutz  was  liable  to  the  estate 
of  John  Rutz,  Sr.,  for  moneys  which  that  estate  had 
paid  out  as  surety  for  Wm.  Rutz  and  for  which  it 
had  not  been  reimbursed.  This  contention  is  not 
tenable  for  the  reason  that  it  ignores  the  doctrine 
of  contribution  between  sureties  and  the  further  fact 
that  Wm.  Rutz  was  obliged  to  pay  his  own  indebted- 
ness so  long  as  he  had  anything  with  which  to  pay 
before  the  sureties  would  be  called  upon  to  complete 
the  obligation.  If  it  be  conceded  that  appellants' 
contention  is  true,  that  Wm.  Rutz  obtained  title  by 
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descent  from  John  Eutz,  Sr.,  his  father,  and  that 
therefore  his  indebtedness  to  his  father  for  his  half 
of  the  bonded  liability  must  be  deducted  from  it,  the 
result  claimed  by  appellants  would  not  follow.  The 
situation  then  would  be  that  here  are  two  sureties, 
and  a  defalcation  for  which  they  are  both  equally 
liable,  and  one  of  them  has  paid  half  and  the  other 
one  has  collected  a  large  sum  from  the  principal 
debtor.  In  such  case,  in  our  opinion,  the  surety  who 
had  paid  would  be  entitled  to  contribution  from  the 
one  who  had  obtained  funds  from  the  principal  debtor. 
When  it  was  fully  ascertained  how  much  the  loss  to 
the  sureties  was  after  the  property  of  Wm.  Eutz  had 
been  made  to  respond,  that  loss  should  be  shared 
equally  between  John  Eutz,  Sr.,  and  George  J.  Oltman 
if  they  had  both  been  living,  and  between  their  rep- 
resentatives, they  both  being  dead. 

Much  is  said  in  the  argument  of  counsel  for  appel- 
lants about  the  deeds  from  George  J.  Oltman  to  his 
wife  and  the  deeds  from  Wm.  Eutz  to  his  mother-in- 
law  being  made  in  bad  faith  and  for  the  purpose  of 
hindering  and  delaying  Wm.  Eutz's  creditors  and  the 
creditors  of  George  J.  Oltman  by  reason  of  his  joint 
liability  and  indebtedness  with  John  Eutz,  Sr.,  on  the 
Wm.  Eutz  bond,  and  that  Hilka  Oltman  had  knowl- 
edge of  the  defalcation  of  Wm.  Eutz  and  of  the  joint 
liability  of  her  husband  and  John  Eutz,  Sr.,  on  the 
bonds  of  Wm.  Eutz  as  administrator  and  guardian, 
and  knew  that  Wm.  Eutz  was  insolvent  and  could  not 
reimburse  his  sureties  and  that  she  took  the  deeds 
with  knowledge  of  these  circumstances.  As  she  had 
paid  half  the  bonded  liability,  or  half  the  amount  of 
the  judgments  obtained  upon  the  liability  accruing 
on  the  bonds,  which  is  all  she  could  be  compelled  to 
contribute  as  between  the  Oltman  suretyship,  it  is 
immaterial  in  a  controversy  between  these  two  sureties 
or  their  heirs  at  law  or  legal  representatives  for  what 
purpose  the  deeds  were  made.    The  deeds  recited  a 


Second  District — March,  1912.  443 

Rutz  v.  Oltman,  168  111.  App.  437. 

money  consideration.  Hilka  Oltman  testified  that  the 
deeds  were  given  her  to  take  the  place  of  a  will.  The 
disparity  between  the  nature  of  the  consideration  ex- 
pressed in  the  deeds  and  that  stated  in  Hilka  Oltman's 
testimony  had  no  bearing  on  this  case,  since  she  paid 
half  of  the  judgments  or  bonded  obligation,  the  only 
amount  for  which  her  husband's  estate  could  be  held, 
as  between  the  sureties.  Counsel's  argument  would 
present  a  different  question  if  the  other  half  of  the 
bond  liability  or  judgment  had  not  been  paid  and  the 
representatives  of  the  Cummings  estates  were  at- 
tacking these  deeds.  So  too,  there  is  proof  that  the 
deed  from  Wm.  Eutz  to  Hilka  Oltman  was  made  in 
payment  for  an  indebtedness  which  she  had  paid  for 
him  some  years  before,  and  no  evidence  to  the  con- 
trary. The  decree  ignores  the  deed  from  Wm.  Rutz 
to  Hilka  Oltman  and  she  has  assigned  no  cross-errors 
thereon.  It  is  therefore  immaterial  whether  it  was 
valid  or  void. 

The  real  controversy  in  the  case  is  this:  By  the 
sale  of  the  interest  of  Wm.  Eutz  in  the  lands  in  ques- 
tion a  considerable  portion  of  the  defalcation  was 
made.  Appellants  contend  that  as  the  Oltman  half 
had  been  paid  and  only  the  John  Eutz,  Sr.,  half  re- 
mained to  be  paid,  and  as  Wm.  Eutz  could  not  inherit 
land  from  his  father  except  subject  to  what  he  owed 
his  father  for  this  bond  liability,  that  the  John  Eutz, 
Sr.,  estate,  and  through  it,  its  heirs,  is  entitled  to 
have  the  benefit  of  all  that  was  made  out  of  the  land. 
In  fact,  when  a  considerable  portion  of  this  defalca- 
tion had  been  made  out  of  Wm.  Eutz's  land  or  share 
of  the  estate  the  final  deficiency  to  be  made  up  by 
the  sureties  was  thereby  greatly  reduced,  and  it  re- 
sulted that  Hilka  Oltman  had  in  fact  paid  much  more 
than  half  of  the  final  deficit.  The  court  held  that 
she  was  entitled  to  be  reimbursed  for  the  excess  paid 
by  her  in  the  distribution  of  the  share  arising  from 
the  sale  of  the  interest  of  Wm.  Eutz.    If  we  concede 
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that  appellants '  position  is  true;  that  because  Wm. 
Rutz  obtained  title  by  descent  from  his  father,  and 
that  therefore  his  indebtedness  to  his  father  for  his 
half  of  this  bonded  liability  must  be  deducted  from  it, 
the  result  claimed  by  appellants  would  not  follow. 
The  situation  then  would  be  that  here  are  two  sureties 
and  a  defalcation  for  which  they  are  both  equally 
liable,  and  one  of  them  has  paid  half  and  the  other 
one  has  collected  a  large  sum  from  the  principal 
debtor.  Therefore  we  hold  that  the  order  of  distri- 
bution complained  of  was  made  upon  the  right  basis, 
and  the  heirs  of  John  Rutz,  Sr.,  are  bound  in  law  to 
contribute  to  Hilka  Oltman  her  proportion  of  what 
they  had  collected  from  the  sales  of  the  land  of  the 
principal  debtor. 

As  Hilka  Oltman  had  a  deed  of  Wm.  Rutz's  undi- 
vided third  of  the  land  involved  in  this  proceeding, 
which  had  not  been  set  aside,  one-third  of  the  rents 
therefor  accrued  to  her  and  not  to  the  administrator. 
As  it  was  stipulated  that  the  equities  arising  over 
the  rents  might  be  adjusted  in  this  proceeding,  the 
court  did  not  err  in  affirming  the  judgment  for  rents 
then  pending  on  appeal  from  the  justice  of  the  peace 
in  favor  of  Hilka  Oltman  against  appellant,  John  A. 
Rutz. 

The  briefs  of  counsel  bristle  with  many  figures  of 
a  very  confusing  character,  but  being  satisfied  that 
the  principle  of  the  decree  is  right,  and  that  if  there 
is  any  mistake  in  the  figures,  the  mistake  is  injurious 
to  appellee  and  not  to  appellants,  there  is  no  call  for 
us  to  discuss  the  figures  in  detail. 

Some  complaint  is  made  about  the  order  as  to  the 
costs  in  the  justice  case,  but  we  apprehend  that  the 
decree  will  not  be  enforced  to  compel  John  A.  Rutz 
to  pay  more  than  he  is  liable  for.  The  costs  of  the 
controversy  over  the  distribution  were  ordered  to  be 
paid  out  of  the  general  fund  and  apparently  no  one 
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but  appellee  was  injured  thereby.  It  is  quite  probable 
that  appellee  was  not  allowed  the  full  amount  due 
her  on  account  of  not  allowing  her  interest  on  her 
payment  of  half  the  indebtedness,  but  she  has  not 
assigned  cross-errors,  and  she  must  be  treated  as 
satisfied  with  the  decree. 

Finding  no  error  in  the  record,  the  decree  of  distri- 
bution is  affirmed. 

Affirmed. 


L.  6.  Tincent,  Appellant,  v.  Joseph  Ellin g  et  al., 

Appellees. 

Gen.  No.  5611. 

1.  Justice  of  the  peace — how  form  of  action  determined.  In  a 
suit  begun  before  a  justice,  the  action  is  what  the  proof  makes  it, 
regardless  of  the  name  which  the  plaintiff  or  the  Justice  may  give 

it. 

2.  Landlord  and  tenant — extent  of  lien  of  former.  Where  a 
tenant  removes  from  demised  premises  the  landlord  having  a  lien 
for  his  rent  may  take  possession  and  having  done  so  may  proceed 
to  perform  the  tenant's  unperformed  covenants  and  it  is  only  the 
surplus  of  property  remaining  that  has  to  be  turned  over  to  the 
tenant  or  to  his  assignee. 

3.  Tbover — when  action  does  not  Vie.  If  the  original  taking  was 
rightful  and  if  the  detention  was  rightful  there  is  no  conversion 
and  trover  does  not  lie. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the  Hon. 
G.  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1911.  Reversed  and  remanded..  Opinion  filed  April 
25,  1912. 

B.  W.  Adsit,  A.  C.  Norton  and  E.  A.  Ortman,  for 
appellant. 

Gk  L.  Loudbrback,  E.  S.  McIlduff  and  B.  E.  Thomp- 
son, for  appellee. 
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Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  February  5, 1908,  Mary  Riling,  by  Joseph  Riling, 
her  husband,  as  agent,  rented  a  farm  in  Livingston 
county  to  Otis  Crouch,  from  March  1  of  that  year 
to  March  1,  1909.  By  the  terms  of  the  lease  the 
tenant  agreed  to  deliver  as  rent  among  other  things, 
half  of  all  the  corn  raised  on  the  leased  premises. 
In  July,  1908,  the  tenant  gave  a  note  secured  by  a 
chattel  mortgage  on  his  undivided  half  of  80  acres 
of  corn  growing  on  the  leased  premises  to  C.  A.  Vin- 
cent. On  September  24,  1908,  after  the  corn  had  been 
partially  gathered,  the  landlord  caused  a  notice  ter- 
minating the  tenancy  to  be  served  on  the  tenant  and 
the  latter  thereupon  vacated  the  premises  and  the 
landlord  took  possession  of  the  premises  and  husked 
and  cribbed  the  corn.  The  mortgagee,  learning  that 
the  landlord  had  taken  possession  of  the  corn  directed 
a  constable  to  foreclose  the  chattel  mortgage.  The 
constable  found  part  of  the  corn  cribbed  and  part 
still  standing  in  the  field  unhusked.  He  took  two  or 
three  ears  of  the  corn  from  the  crib  and  notified  the 
landlord's  man  in  charge  that  he  had  taken  possession 
of  the  corn  under  the  mortgage,  posted  notices,  sold 
the  tenant's  undivided  interest  in  the  corn  to  L.  G. 
Vincent,  who  took  symbolical  possession  of  the  corn 
by  taking  two  or  three  ears  away  with  him.  The 
landlord  sold  and  delivered  the  corn  to  a  third  party 
and  received  money  therefor. 

L.  G.  Vincent,  the  purchaser  at  the  sale,  brought 
suit  against  the  landlord  and  her  agent  before  a  jus- 
tice of  the  peace  of  said  county  to  recover  the  value 
of  the  tenant's  undivided  half  interest  in  the  corn, 
which  he  claimed  as  purchaser  at  the  mortgage  sale, 
and  obtained  a  judgment  from  which  defendants  ap- 
pealed to  the  Circuit  Court  of  said  county.  On  the 
trial  the  landlord  sought  to  set  off  as  counter-claim 
that  she  was  entitled  to  be  paid  her  rent  and  the  cost 
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of  harvesting  and  marketing  the  crop  and  damages 
for  various  breaches  of  the  covenants  of  the  lease, 
which  provided  that  the  expense  of  doing  whatever 
the  tenant  had  agreed  to  do  and  failed  to  do  should 
be  added  to  the  rent.  At  the  close  of  all  the  evidence 
the  court  held  that  the  justice  of  the  peace  had  no 
jurisdiction  of  the  subject  matter  of  the  suit,  dis- 
charged the  jury  and  dismissed  the  case,  and  plaintiff 
below  prosecutes  this  appeal. 

Appellees  assign  cross-errors,  and  each  party  con- 
tends that  the  decision  of  the  court  was  erroneous. 
Appellant  asks  that  the  judgment  be  reversed  and 
the  cause  remanded.  Appellees  ask  that  the  judg- 
ment be  reversed  and  judgment  for  costs  be  entered 
in  this  court  in  their  favor,  and  that  the  cost  of  the 
additional  abstract  be  taxed  to  appellant. 

The  bill  of  particulars  was  for  damages  for  the 
taking  and  converting  of  an  undivided  one-half  of  all 
the  corn  raised  on  a  certain  farm  by  Crouch,  as  a 
tenant  in  1908,  and  the  trial  court  held  that  this  was 
an  action  for  the  conversion  of  the  corn  and  that  a 
justice  had  no  jurisdiction  and  he  dismissed  the  suit  for 
want  of  jurisdiction.  In  Doherty  v.  Schipper  &  Block, 
157  111.  App.  413,  on  page  422,  we  held  that  in  a  suit 
begun  before  a  justice,  the  action  is  what  the  proof 
makes  it,  regardless  of  the  name  which  the  plaintiff 
or  the  justice  may  give  it,  and  we  there  cited  many 
cases  in  Illinois,  where  that  rule  had  been  applied. 
Therefore  the  fact  that  the  plaintiff  called  this,  in 
his  bill  of  particulars,  an  action  for  taking  and  con- 
verting an  undivided  one-half  of  corn  did  not  make 
it  such,  but  the  question  what  the  action  really  was 
depends  upon  what  cause  of  action  the  proof  showed 
plaintiff  had  against  defendants.  Section  31  of  the 
Landlord  and  Tenant  Act  gives  the  landlord  a  lien 
upon  the  crops,  not  only  for  the  rent,  but  also  for 
the  faithful  performance  of  the  terms  of  the  lease, 
and  Section  33  provides  that,  if  the  tenant  removes 
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from  the  premises,  the  landlord  may  seize  the  crops 
and  harvest  them  and  apply  the  proceeds  upon  his 
labor  and  expenses  and  for  the  rent.  This  lease  was 
for  cash  rent  as  to  the  grass  land  and  one-half  the 
corn  and  two-fifths  of  the  oats.  It  required  the 
tenant  to  do  many  things  in  relation  to  the  land,  for 
the  destruction  of  weeds,  to  work  the  road  tax,  to 
haul  and  distribute  tile,  to  trim  hedges,  burn  hedge 
cuttings,  fill  tile  ditches  after  tile  was  laid,  haul  ma- 
terial for  repairing  of  buildings  and  fences,  keep  all 
tile  outlets  clear,  etc.  In  the  lease  the  tenant  re- 
quested that  if  the  tenant  failed  to  perform  these 
covenants,  the  landlord  should  perform  them  and 
charge  the  expense  thereof  and  the  damage  thereby 
to  the  tenant  and  made  the  same  an  addition  to  the 
rent.  The  landlord  took  possession  of  this  farm  in 
August  or  September.  He  claimed  that  he  and  the 
tenant  divided  the  corn.  The  tenant  denied  it.  The 
tenant  admitted  that  he  left  the  premises.  The  land- 
lord claimed  that  the  tenant  had  failed  to  perform  many 
of  the  covenants  and  that  he  proceeded  to  do  what 
the  tenant  had  failed  to  do  and  incurred  certain  ex- 
penses in  so  doing  and  suffered  a  certain  amount  of 
damages  by  the  tenant's  failure  to  act.  The  land- 
lord took  and  sold  the  entire  crop.  Appellant's 
father  had  a  mortgage  on  the  tenant's  share  of  the 
crop  and,  after  the  tenant  had  left,  made  an  alleged 
symbolical  seizure  of  the  corn  under  his  mortgage 
and  advertised  and  sold  it  under  the  mortgage  and 
appellant  bought  it.  In  Bates  v.  Halinan,  220  111. 
21,  it  was  held,  under  a  similar  lease,  that  there  could 
not  be  distress  for  rent  for  such  damages*  under  a 
lease.  But  this  is  not  a  cause  of  distress.  The  landlord 
did  not  distrain  under  the  statute.  It  is  held  that 
the  landlord's  lien,  under  the  sections  above  referred 
to,  does  not  require  a  distress  warrant  for  its  en- 
forcement, and  that  a  landlord  may  take  possession 
of  the  crops  to  enforce  that  lien,  in  Wetsel  v.  Mayers, 
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91  111.  497,  and  Frink  v.  Pratt,  130  111.  327,  333.  Under 
these  authorities,  the  landlord  could  take  possession 
(especially  when  as  here  the  tenant  abandoned  the 
farm),  could  harvest  the  crop,  perform  the  covenants 
left  unperformed  by  the  tenant,  sell  the  crop  and  re- 
imburse himself  for  his  rent  and  expenses  and  dam- 
ages for  non-performance  of  the  covenants,  before 
he  would  owe  anything  to  the  tenant  therefrom.  The 
mortgage  in  this  case  was  expressly  subject  to  the 
lien  of  the  landlord.  None  of  the  landlord's  acts  in 
this  case  were  wrongful,  but  as  the  result  of  his  acts 
he  had  received  certain  moneys  and  paid  out  certain 
moneys.  If  there  is  anything  left  after  the  payment 
of  rent  and  the  expenses  of  performing  the  covenants 
in  the  lease  and  satisfying  the  damages  for  non- 
performance of  the  covenants,  that  and  that  alone 
would  belong  to  the  tenant  and  may  be  claimed  under 
the  mortgage.  The  action  therefore  in  fact  is  by  the 
purchaser  at  the  mortgage  sale  to  recover  what,  if 
anything,  is  left  in  the  landlord's  hands  of  the  pro- 
ceeds of  the  corn,  after  all  the  things  for  which  the 
statute  and  the  lease  gave  the  landlord  a  lien  have 
been  satisfied.  As  the  taking  and  the  selling  by  the 
landlord  was  lawful,  there  was  no  conversion  and  no 
action  of  trover  was  in  fact  before  the  court,  but  the 
action  was  really  in  assumpsit  on  an  implied  promise 
to  pay  the  residue  of  the  proceeds,  if  any. 

It  is  substantial  justice  that  the  landlord  shall  have 
all  that  his  lease  gives  him  before  the  buyer  under 
this  chattel  mortgage  shall  have  any  rights.  To  let 
this  mortgagee  take  the  tenant 's  share  of  the  corn  with 
his  covenants  unperformed  would  be  a  serious  injus- 
tice to  the  landlord.  The  costs,  including  the  addi- 
tional abstract,  will  be  divided  equally  between  the 

parties. 
Reversed  on  errors  and  cross-errors  and  remanded. 
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John  F.  Deyine,  Administrator,  Appellee,  t.  Chicago 
&  Calumet  River  Railroad  Company,  Appellant. 

Gen.  No.  16,073. 

1.  Safety  Appliance  Act — who  common  carrier  within  meaning 
of.  Held,  under  the  evidence  in  this  case,  that  the  defendant  was 
a  common  carrier  within  the  meaning  of  the  federal  and  state 
Safety  Appliance  Act 

2.  Safety  Appliance  Act — construed.  Held,  upon  authority  of 
Luken  v.  L.  S.  ft  M.  S.  Ry.  Co.,  248  111.  377,  first  that  the  duty 
of  the  carrier  is  absolute  under  both  federal  and  state  statutes  to 
equip  and  maintain  safety  appliances  as  those  statutes  require 
without  question  as  to  reasonable  care  or  absence  of  Intentional 
violation  of  the  acts.  Second,  that  It  was  not  error  to  submit  the 
cause  to  the  jury  under  separate  counts  on  each  statute,  the  fed- 
eral and  state  acts,  but  that  it  would  have  been  error  to  require 
plaintiff  to  elect  under  which  counts  to  submit  it  Third,  that 
the  deceased  by  going  between  the  cars  did  not  assume  the  risk  un- 
der either  statute.  Fourth,  that  although  one  of  the  cars  between 
which,  in  the  case  at  bar,  the  jury  was  Inflicted,  was  empty,  it 
was  "being  hauled  from  one  point  in  Illinois  to  another  In  the  same 
state/1  and,  "the  law  applies  as  well  to  empty  cars  as  to  loaded 
cars,"  that,  "the  character  of  the  traffic  the  car  was  being  used  for 
at  the  time  of  the  injury  is  to  be  determined  from  the  proof  as  to 
the  points  between  which  the  car  was  being  moved  at  the  time,** 
whether  the  road  "was  an  interstate  road  and  whether  the  car  was 
sometimes  used  in  Interstate  traffic  or  not"    Fifth,  that  the  acts 
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in  question  are  to  be  liberally  construed,  though  penal,  and  "are 
not  to  be  construed  so  strictly  as  to  defeat  the  obvious  intention 
of  the  legislature/'  since  "the  design  to  give  relief  was  more  domi- 
nant than  to  inflict  punishment." 

3.  Instructions — when  technical  errors  will  not  reverse.  Where 
It  is  apparent  that  the  jury  have  not  been  misled  and  the  result 
Is  substantially  correct  technical  errors  do  not  afford  sufficient 
ground  for  the  reversal  of  a  judgment 

Action  in  case.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Willaed  M.  McEwen,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opin- 
ion filed  March  14,  1912.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

Statement  by  the  Court.  In  this  action  appellee 
seeks  to  recover  for  personal  injuries  resulting  in  the 
death  of  one  Virgil  Knox  April  20, 1907.  The  deceased 
was  an  employe  of  the  defendant,  and  was  at  work 
when  injured  in  the  private  enclosure  of  the  Western 
Steel  Car  and  Foundry  Company  at  Hegewisch,  Illi- 
nois. This  enclosed  yard  of  the  Foundry  Company 
contained  about  120  acres.  The  accident  occurred  upon 
the  railroad  tracks  owned  and  used  by  defendant.  De- 
ceased was  foreman  of  the  switching  gang  with  which 
he  was  working  the  night  of  the  accident.  They  were 
handling  cars  which  had  been  delivered  in  the  yard  by 
different  railroads.  The  deceased  had  worked  for  ap- 
pellant more  than  a  year.  He  had  acted  as  foreman 
for  several  months.  The  accident  happened  at  a  point 
where  there  was  a  sharp  curve  in  the  defendant's  track. 
It  is  said  the  curve  was  such  that  cars,  when  brought 
together,  came  within  eight  inches  of  each  other  on 
the  inside  of  the  curve,  and  that  no  coupler  was  known 
at  the  time  of  the  accident  which  would  automatically 
couple  by  impact  on  such  a  curve.  There  is  testimony 
tending  to  show  it  was  the  custom  of  deceased  and  his 
gang  of  switchmen,  when  called  on  to  couple  to  a  car 
standing  on  the  curve  at  the  place  in  question,  to  push 
the  car  beyond  the  curve  to  where  the  track  was 
straight  enough  to  permit  the  cars  to  couple  automatic- 
ally. 
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At  the  time  of  the  accident  an  engine  had  been  push- 
ing an  empty  car  westward  toward  a  Pennsylvania 
car,  the  east  end  of  which  was  at  or  near  the  point  of 
the  curve.  The  deceased  had  been  walking  beside  the 
track  a  few  feet  from  the  west  end  of  an  empty  car 
that  was  being  pushed  west  toward  the  partly  loaded 
Pennsylvania  car.  The  cars  came  together  but  did  not 
couple,  and  the  impact  sent  the  Pennsylvania  car  west- 
ward a  short  distance  along  the  track  and  up  a  slight 
incline,  which  it  is  said  had  existed  unchanged  since 
the  tracks  were  originally  located.  The  westward  mo- 
tion of  the  train  had  ceased  and  the  engine  had  stopped 
at  a  point  which  left  the  west  end  of  the  empty  car 
standing  at  the  so-called  point  of  the  curve.  The  de- 
ceased apparently  had  started  to  follow  the  Pennsyl- 
vania car,  but  if  he  did  so  he  turned  back  and  placed 
himself  between  the  tracks  at  the  west  end  of  the  empty 
car  and  near  the  south  rail  of  the  track.  While  he  was 
standing  there  the  Pennsylvania  car  of  its  own  motion 
and  by  force  of  gravity  started  back  down  the  incline 
and  ran  against  the  west  end  of  the  empty  car,  catch- 
ing the  deceased  between  the  two  cars  and  inflicting 
injuries  causing  his  death. 

Frank  M.  Cox  and  E.  J.  Fellingham,  for  appellant; 
Andrew  R.  Sheriff,  of  counsel. 

James  C.  McShane,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

Counsel  have  filed  in  this  case  briefs  and  supple- 
mental briefs  containing  about  313  pages.  We  cannot 
within  limits  appropriate  to  an  opinion  undertake  to 
follow  these  arguments  in  detail. 

Defendant's  counsel  state  their  first  contention  as 
follows :  That  in  each  count  of  the  declaration  "appel- 
lee charges  that  the  proximate  cause  of  the  accident 
was  the  improper  condition  of  the  coupler.   He  did  not 
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prove  this  averment.  The  evidence  proves  beyond 
question  that  the  proximate  cause  was  the  acuteness 
of  the  curve  and  the  grade  in  the  track  at  the  place  in 
question,  with  both  of  which  and  with  the  fact  that  the 
acuteness  of  the  curve  made  it  impossible  to  couple 
cars  automatically  by  impact  at  that  place,  deceased 
and  the  men  under  his  direction  were  familiar.  Hence 
the  proximate  cause  of  the  accident  as  proven  by  the 
evidence  was  not  averred  in  any  count,  and  did  not 
establish  a  cause  of  action  against  appellant  if  it  had 
been  for  the  reason  it  was  not  in  any  degree  the  result 
of  negligence  on  the  part  of  appellant.  It  was  a  risk 
assumed  by  deceased.' '  Hence,  it  is  claimed,  the  trial 
court  erred  (1)  in  denying  appellant's  motions  for  a 
directed  verdict;  (2)  in  refusing  certain  of  appellant's 
instructions  as  to  proximate  cause  and  assumed  risk; 
(3)  in  denying  appellant's  motions  for  a  new  trial  and 
in  arrest  of  judgment;  and,  (4)  in  entering  judgment 
on  the  verdict. 

It  is  urged  secondly  that  plaintiff  (appellee)  averred 
in  each  count  of  his  declaration  that  deceased  was  in 
the  exercise  of  ordinary  care  in  going  between  and 
while  between  the  ends  of  the  cars  where  he  was  in- 
jured, but  did  not  introduce  evidence  to  support  these 
averments;  that  on  the  contrary,  by  undisputed  evi- 
dence it  appears  deceased  was  guilty  of  gross  contrib- 
utory  negligence. 

The  third  contention  is  in  substance  that  plaintiff  in 
certain  counts  of  his  declaration  avers  that  defendant 
was  a  common  carrier  operating  a  railroad  engaged  in 
moving  traffic  between  points  in  the  State  of  Illinois ; 
that  defendant  negligently  and  contrary  to  the  statute 
hauled  and  used  in  moving  traffic  between  points  in 
said  State  of  Illinois  a  certain  car  with  a  defective 
coupler  and  of  such  kind  and  construction  that  it  could 
not  be  coupled  from  the  side  of  the  car  without  the 
necessity  of  the  switchman  going  between  the  ends  of 
the  cars ;  that  it  is  averred  in  other  counts  that  defend- 
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ant  was  then  and  there  engaged  in  moving  interstate 
traffic ;  that  there  is  no  evidence  to  support  either  aver- 
ment ;  that  the  trial  court  erred  in  giving  and  refusing 
other  instructions  and  that  the  damages  allowed  are 
excessive. 

Two  counts  of  the  plaintiff's  declaration  are  based 
upon  the  Federal  Safety  Appliance  Act  of  March  2, 
1893,  amendments  thereto  (chap.  196,  sec.  2,  27  Stat,  at 
L.  531;  U.  S.  Comp.  Stat.  1901,  p.  3174),  and  the  Fed- 
eral Interpretive  Act  of  1903;  (chap.  976,  sec.  32,  Stat 
at  L.  943;  U.  S.  Comp.  Stat.  Supp.  1905,  p.  603.)  Two 
other  counts  are  based  upon  an  alleged  violation  of 
the  Safety  Appliance  Act  of  1905  of  the  State  of  Illi- 
nois. (Hurd's  R.  S.  1908,  p.  1709.)  The  federal  acts 
relate  to  interstate  and  the  State  act  to  intrastate  traf- 
fic. It  is  claimed  that  this  is  the  only  material  differ- 
ence between  them.  The  federal  act  provides  that  it 
shall  be  unlawful  for  any  common  carrier  "to  haul  or 
permit  to  be  hauled  or  used  on  its  line  any  car  used  in 
moving  interstate  traffic  not  equipped  with  couplers, 
coupling  automatically  by  impact  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  between  the 
ends  of  the  cars."  (Section  2,  U.  S.  Comp.  Stat  1901, 
p.  3174.)  By  an  amendatory  Act  of  March  2,  1903, 
the  phrase  "any  car  used  in  moving  interstate  traffic" 
is  to  be  "held  to  apply  to  all  trains,  locomotives,  tend- 
ers, cars  and  similar  vehicles  used  on  any  railroad  en- 
gaged in  interstate  commerce.' '  In  section  8  of  the 
Federal  Act  it  is  further  provided  that  any  employe 
of  any  common  carrier  who  may  be  injured  by  any  loco- 
motive, car  or  train  "in  use  contrary  to  the  provision 
of  this  act  shall  not  be  deemed  thereby  to  have  as- 
sumed the  risk  thereby  occasioned  although  continuing 
in  the  employment  of  such  carrier  after  the  unlawful 
use  of  such  locomotive,  car  or  train  had  been  brought 
to  his  knowledge.1 '  The  Illinois  Safety  Appliance  Act 
is  apparently  modelled  after  the  Federal  Act.  Sec- 
tion 9  is  in  substance  a  copy  of  section  8  of  the  Federal 
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Act,  except  that  it  provides  that  any  such  employee 
shall  not  only  "not  be  deemed  to  have  assumed  the  risk 
thereby  occasioned,"  but  adds,  "nor  to  have  been 
guilty  of  contributory  negligence  because  of  continu- 
ing in  the  employment  of  such  common  carrier  or  in 
the  performance  of  his  duties  as  such  employe  after 
the  unlawful  use"  has  been  brought  to  his  knowledge. 
Section  8  of  the  Federal  Act  containing  the  provision 
relating  to  assumed  risk  has  been  construed  as  im- 
pliedly eliminating  both  assumed  risk  and  contributory 
negligence,  while  both  these  defenses  are  expressly 
eliminated  by  the  State  Act.  It  is  said  that  by  in- 
structions complained  of  in  this  case  the  trial  court 
treated  the  question  of  contributory  negligence  as  the 
same  under  all  counts  of  the'  declaration,  and  plaintiff 
insists  it  is  immaterial  whether  the  use  of  the  cars  in 
question  was  a  violation  of  the  Federal  or  State  Acts, 
that  if  it  violated  either  it  violated  both. 

That  defendant  is  a  comtiaon  carrier  there  is  evi- 
dence tending  to  show.  Under  the  constitution  of  this 
State  however  (Sec.  12,  Art.  11)  all  railways  are  "de- 
clared to  be  public  highways  and  shall  be  free  to  all 
persons  for  the  transportation  of  their  business  and 
property  thereon."  To  the  like  effect  is  section  22  of 
an  Act  in  reference  to  the  operation  of  railroads  (B. 
S.  p.  1677),  which  provides  that  every  railroad  cor- 
poration shall  furnish,  start  and  run  cars  for  the  trans- 
portation of  such  passengers  and  property  as  shall  be 
ready  or  offered  for  transportation  upon  due  payment 
or  tender  of  payment  of  tolls,  freight,  etc.  In  P.  &  P. 
U.  Ey.  Co.  v.  C.  E.  I.  &  P.  Ey.  Co.,  109  111.  135-140,  the 
defendant's  principal  business  was  switching  cars  for 
other  railroad  companies,  and  it  was  held  to  be  "a 
common  carrier  of  cars 9  9  with  or  without  freight.  The 
court  says :  "As  to  the  freight  the  car  contains  it  will 
be  conceded  such  carrying  roads  are  common  carriers 
and  are  subject  to  the  strict  liability  of  such  carriers. ' ' 
In  the  case  at  bar  there  is  evidence  that  the  defendant 
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handled  cars  containing  freight  which  were  delivered 
to  it  by  other  roads.  These  cars  contained  coal  and 
the  material  out  of  which  were  built  new  cars  and 
"were  loaded  when  they  came  in."  They  "were  reg- 
ular freight  cars,"  and  defendant  was  clearly  a  com- 
mon carrier  within  the  meaning  of  the  federal  and 
state  safety  appliance  acts. 

It  is  contended  in  behalf  of  defendant,  appellant 
herein,  that  the  deceased  when  hurt  was  engaged  in  a 
switching  operation  which  had  nothing  to  do  with  in- 
terstate or  intrastate  traffic,  that  consequently  neither 
of  these  safety  appliance  acts  applies  and  the  defend- 
ant is  not  liable  under  them.  The  plaintiff,  it  is  argued, 
dismissed  the  common  law  counts  of  his  declaration, 
and  if  defendant  is  not  liable  under  the  federal  and 
state  safety  appliance  acts  there  can  be  no  liability  in 
this  action.  Defendant  contends  that  the  switching 
operation  in  which  deceased  was  engaged  at  the  time 
of  the  accident  was  neither  state  nor  interstate  com- 
merce. In  support  of  this  contention  defendant's 
counsel  cites  Howard,  admx.,  v.  111.  Cent.  R.  R.  Co.  et 
al.,  and  Brooks,  Admx.,  v.  Southern  Pacific  Co.,  207 
U.  S.  463.  The  question  involved  there  related  to 
what  is  known  as  the  Federal  Employer's  Liability 
Act,  and  appellant's  argument  is  that  under  the  hold- 
ing of  the  Supreme  Court,  if  the  act  is  broad  enough 
to  furnish  a  remedy  to  a  servant  not  injured  while 
actually  engaged  in  interstate  commerce,  then  it  was 
unconstitutional.  These  contentions  have  been  con- 
sidered in  Southern  Railway  Co.  v.  United  States, 
opinion  by  Mr.  Justice  Van  Devanter,  reported  in  the 
Supreme  Court  Reporter  (West  Publishing  Co.)  of 
December  1,  1911.  The  case  involved  provisions  of 
the  Federal  Appliance  Acts  under  consideration  in  the 
case  at  bar.  It  was  argued  that  "hauling  in  interstate 
commerce,  although  upon  a  railroad  over  which  traffic 
was  continually  being  moved  from  one  State  to 
another,  was  not  within  the  prohibition  of  the  safety* 
appliance  acts  of  Congress;  and  that  if  it  was,  those 
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acts  should  be  pronounced  invalid  as  being  in  excess 
of  the  power  of  Congress  under  the  commerce  clause 
of  the  constitution. ' '  The  real  controversy,  says  the 
court,  was  over  the  true  significance  of  the  words  "on 
any  railroad  engaged,' '  and  the  true  test  of  their  ap- 
plication "is  the  use  of  the  vehicle  on  a  railroad  which 
is  a  highway  of  interstate  commerce,  and  not  its  use  in 
moving  interstate  traffic.' '  It  is  held  that  the  original 
act  as  enlarged  by  the  amendatory  act  "is  intended 
to  embrace  all  locomotives,  cars  and  similar  vehicles 
used  on  any  railroad  which  is  a  highway  of  interstate 
commerce."  Upon  the  question  of  constitutionality 
also  the  act  is  held  valid.  In  Devine  v.  111.  Cent.  R.  E. 
Co.,  156  111.  App.  369-375,  we  said  that  construing  the 
federal  appliance  act  in  question  in  accordance  with 
the  construction  given  it  by  the  federal  amendatory 
act  of  March  2,  1903,  "the  phrase  therein,  'any  car 
used  in  moving  interstate  traffic'  is  to  be  'held  to  ap- 
ply to  all  cars  used  on  any  railroad  engaged  in  inter- 
state commerce.'"  In  U.  S.  v.  St.  L.  I.  M.  &  S.  Rv. 
Co.,  154  Fed.  516-518,  it  is  said  that  the  phrase  "used 
in  moving  interstate  traffic"  includes  "a  car  that  has 
been  used  for  such  purpose,  stands  ready  and  is  in- 
tended to  be  used  for  such  purpose  whenever  needed. ' ' 
In  the  case  at  bar  it  is  conceded  that  one  of  the  two 
cars  between  which  the  deceased  was  caught  and  in- 
jured— the  so-called  Pennsylvania  car — was  used  in  in- 
terstate commerce  and  was  partly  loaded  apparently 
with  the  intention  of  being  continued  in  such  use.  It 
was  moreover  one  of  many  cars  used  in  interstate  com- 
merce, handled  by  defendant  in  like  manner. 

The  State  Act  provides  that i '  The  provisions  and  re- 
quirements of  this  act  *  *  *  shall  be  held  to  apply 
to  all  trains,  locomotives,  tenders,  cars  and  similar 
vehicles  used  on  any  railroad  engaged  in  moving  traf- 
fic between  points  in  the  State  of  Illinois."  The  same 
act  provides  that  it  shall  "be  held  to  apply  to  common 
carriers  engaged  in  moving  traffic  by  railroad  between 
points  in  this  State." 
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In  Luken  v.  L.  S.  &  M.  S.  Ey.  Co.,  248  HI.  377-383, 
it  is  held  that  in  construing  a  Federal  statute  the  Illi- 
nois court  is  bound  by  the  construction  placed  upon 
the  act  by  Federal  courts;  and  that  the  great  weight 
of  authority  in  the  Federal  courts  holds  it  to  be  "the 
absolute  duty  of  common  carriers  not  to  haul  cars 
which  are  not  equipped  with  safety  appliances  that 
will  operate  for  the  purpose  for  which  they  are  re- 
quired to  be  provided,  and  relief  from  the  liability 
provided  for  non-compliance  with  the  act  cannot  be 
obtained  by  showing  reasonable  care  and  want  of  in- 
tentional violation  of  the  statute/ '  The  court  proceeds 
(Idem,  p.  383)  to  give  "the  State  statute  the  same 
construction  that  the  Federal  courts  have  given  the 
Federal  statute,  holding  that  the  duty  imposed  upon 
the  carrier  to  equip  and  maintain  safety  appliances  in 
such  condition  of  repair  that  they  will  operate  in  the 
manner  and  for  the  purpose  intended  is  absolute,  and 
the  carrier  cannot  be  heard  to  say  in  defense  of  an  ac- 
tion brought  by  one  injured  in  consequence  of  its  fail- 
ure to  perform  its  duty,  that  the  plaintiff  is  bound  to 
prove  that  the  carrier  did  not  exercise  reasonable  care 
to  maintain  the  safety  appliances  in  good  condition 
and  repair.* '  In  that  case  there  were  two  counts  in 
the  declaration,  one  based  upon  the  State  statute  and 
the  second  upon  the  Federal  statute,  in  like  manner 
as  in  the  case  at  bar.  The  defendant  pleaded  the  gen- 
eral issue  as  in  this  case,  and  it  is  held  to  be  error 
for  the  trial  court  to  require  "plaintiff  to  elect  under 
which  count  the  case  should  be  submitted  to  the  jury;" 
that  "it  should  have  been  submitted  under  both 
counts/ 9  The  same  case  disposes  of  the  question 
raised  by  appellant  as  to  assumed  risk  and  contributory 
negligence.  The  court  (p.  388)  after  finding  that  "the 
Federal  statute  has  been  construed  as  abolishing  the 
doctrine  of  assumed  risk  in  all  cases  to  which  the  stat- 
ute is  applicable"  (citing  cases,  among  others  Schlem- 
mer  v.  Railway  Co.,  205  U.  S.  1,  where  the  court  said: 
"We  are  clearly  of  opinion  that  Schlemmer's  rights 
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were  in  no  way  impaired  by  his  getting  between  the 
rails  and  attempting  to  couple  the  cars.  So  far  he  was 
saved  by  the  provision  that  he  did  not  assume  the 
risk"),  proceeds  to  hold  that  " Under  the  Illinois  stat- 
ute plaintiff  cannot  be  held  to  have  assumed  the  risk 
of  injury  by  going  between  the  cars  in  the  perform- 
ance of  his  duties,  and  it  does  not  appear  that  he  was 
negligent  in  any  other  respect." 

The  case,  it  will  be  seen,  disposes  of  a  number  of 
appellants  contentions  in  the  case  at  bar.  It  holds, 
first,  that  the  duty  of  the  carrier  is  absolute  under 
both  Federal  and  State  statutes  to  equip  and  maintain 
safety  appliances  as  those  statutes  require,  without 
question  as  to  reasonable  care  or  absence  of  intentional 
violation  of  the  acts.  Second,  that  it  was  not  error 
to  submit  the  cause  to  the  jury  under  separate  counts 
on  each  statute,  the  Federal  and  the  State  acts,  but 
that  it  would  have  been  error  to  require  plaintiff  to 
elect  under  which  counts  to  submit  it.  Third,  that  the 
deceased  by  going  between  the  oars  did  not  assume 
the  risk  under  either  statute,  and  we  are  of  opinion 
that  in  this  case  as  in  that,  it  does  not  appear  that  he 
was  negligent  in  any  other  respect.  Fourth,  that  al- 
though one  of  the  cars  between  which  in  the  case  at 
bar  the  injury  was  inflicted,  was  empty,  as  in  that  case, 
it  was  "being  hauled  from  one  point  in  Illinois  to 
another  in  the  same  State,"  and  "the  law  applies  as 
well  to  empty  cars  as  to  loaded  cars, ' '  that  i '  the  char- 
acter of  the  traffic  the  car  was  being  used  for  at  the 
time  of  the  injury  is  to  be  determined  from  the  proof 
as  to  the  points  between  which  the  car  was  being  moved 
at  the  time,"  whether  the  road  "was  an  interstate  road 
and  whether  the  car  was  sometimes  used  in  interstate 
traffic  or  not. ' '  Fifth,  that  the  acts  in  question  are  to 
be  liberally  construed,  though  penal,  and  "are  not  to 
be  construed  so  strictly  as  to  defeat  the  obvious  inten- 
tion of  the  legislature,"  since  "the  design  to  give  re- 
lief was  more  dominant  than  to  inflict  punishment." 
Johnson  v.  So.  Pacific,  196  U.  S.  1.    In  Schlemmer  v. 
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By.  Co.,  205  U.  S.  1-10,  it  is  said:  "The  words  'used 
in  moving  interstate  traffic'  should  not  be  taken  in  a 
narrow  sense.' '  In  the  Luken  case,  supra,  (p.  382-3) 
the  Supreme  Court  of  this  State  adopts  the  construc- 
tion of  the  Federal  courts  and  gives  the  State  statute 
the  same  construction. 

What  has  been  said  substantially  disposes,  we  think, 
of  the  defendant's  contention  above  set  forth  as  to 
proximate  cause  of  the  accident.  This  is  to  the  effect 
that  it  was  the  acuteness  of  the  curve  in  the  defend- 
ant's track  and  not  the  improper  condition  of  the 
coupler  as  alleged  in  the  declaration,  that  the  accident 
was  not  the  result  of  negligence  on  the  part  of  de- 
ceased and  was  a  risk  assumed  by  him.  There  is  evi- 
dence tending  to  show  that  one  of  the  links  of  the  lift- 
ing pin  on  the  coupler  of  the  Pennsylvania  car  was  out 
of  order.  In  Devine  v.  111.  Cent.  E.  Co.,  supra,  we 
said,  "what  is  proximate  cause  is  ordinarily  a  ques- 
tion of  fact  to  be  determined  by  a  jury. "  In  I.  C.  E. 
E.  v.  Siler,  229  111.  390-392,  it  was  said,  "it  can  only 
arise  as  a  question  of  law  or  pleading  when  the  facts 
are  not  only  undisputed,  but  are  also  such  that  there 
can  be  no  difference  in  the  judgment  of  reasonable 
men  as  to  the  inferences  to  be  drawn  from  them." 
The  declaration  charges  the  hauling  and  using  a  car 
with  an  automatic  coupler  so  defective,  broken  and  in- 
operative that  it  could  not  be  coupled  without  the 
necessity  of  the  switchman  going  between  the  ends  of 
the  cars  to  couple  them,  and  that  as  a  direct  result  and 
in  consequence  of  the  kind  and  construction  of  the 
coupler  deceased  was  required  to  go  between  the  ends 
of  the  cars  to  open  the  knuckles.  The  argument  of 
defendant's  counsel  is  that  neither  the  defective  condi- 
tion nor  the  kind  and  construction  of  the  coupler  had 
anything  to  do  with  the  accident,  that  "there  was  no 
automatic  coupler  known  that  would  couple  automat- 
ically by  impact  on  so  sharp  a  curve. ' '  The  deceased 
however  was  not  responsible  for  the  curve,  nor  for  the 
use  of  such  car  thereon  nor  for  the  coupler.    If  by 
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reason  of  the  curve  or  any  other  cause  the  couplers 
would  not  couple  on  that  track,  and  it  became  neces- 
sary for  the  deceased  to  go  between  the  cars,  then  the 
statutes  in  question  were  violated.  As  held  in  the 
Luken  case,  supra,  the  duty  of  the  carrier  is  absolute. 

Appellant  requested  the  court  to  give  seventy  in- 
structions. Of  these  some  were  given,  others  modified 
and  the  majority  refused.  The  three  instructions  re- 
quested by  appellee's  counsel  were  given.  We  have 
examined  the  instructions  and  find  no  material  error 
in  the  action  of  the  trial  court  thereon.  What  we 
have  said  above  sufficiently  states  reasons  which  jus- 
tify the  court's  action  in  refusing  many  of  them.  In 
passing  upon  many  instructions  prepared  by  counsel, 
which  oftentimes  contain  repetitions  and  are  ingeni- 
ously framed,  it  would  be  strange  if  trial  courts  did 
not  at  times  make  technical  errors  which  afford  counsel 
opportunities  for  criticism.  But  where,  as  in  this  case, 
it  is  apparent  the  jury  have  not  been  misled  and  the 
result  is  substantially  correct,  such  technicalities  do 
not  afford  sufficient  ground  for  reversal  of  a  judg- 
ment. 

The  jury  assessed  the  damages  at  $10,000.  The  trial 
Court  required  a  remittitur  of  $2,000  and  entered  judg- 
ment for  $8,000.  It  is  claimed  the  amount  of  the  judg- 
ment is  excessive.  The  deceased  was  forty-eight  years 
of  age.  Many  cases  may  be  found  where  juries  in  such 
cases  have  awarded  larger  as  well  as  smaller  sums.  In 
the  case  at  bar  no  sufficient  reason  appears  why  we 
should  undertake  to  reduce  the  amount  of  the  judg- 
ment which  has  met  the  approval  of  the  trial  court,  and 
is  less  than  the  jury  awarded. 

Finding  no  material  error  in  the  record,  the  judg- 
ment of  the  Superior  Court  will  be  affirmed. 

Affirmed. 

(Note  by  the  Cotjkt.)  This  case  was  decided  by 
the  full  court  as  it  then  existed  before  Mr.  Justice  Mc- 
Surely  succeeded  Mr.  Justice  Kavanagk 
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Page  T.  Lyon,  Trustee  in  Bankruptcy,  Appellant,  y. 

Poney  Moore  et  al.,  Appellees. 

Gen.  No.  16,110. 

1.  Appeals  and  kbbobs — when  findings  of  chancellor  not  dis- 
turbed. Where  the  testimony  Is  conflicting,  a  court  of  review  will 
not  disturb  the  finding  of  the  chancellor  upon  a  question  of  fact 
unless  it  is  clearly  apparent  the  chancellor  has  committed  error. 

2.  Appeals  and  errors — when  decree  presumed  supported  by 
the  evidence.  Notwithstanding  a  certificate  of  evidence  may  be 
certified  as  containing  all  the  evidence  if  upon  Its  face  documentary 
evidence  which  may  be  material  appears  to '  have  been  omitted 
therefrom  the  decree  rendered  will  be  presumed  to  have  been  sup- 
ported by  the  evidence  actually  before  the  chancellor. 

3.  Lib  pendens — when  chancery  action  not.  Until  summons 
is  served  a  chancery  action  is  not  lis  pendens. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Ben 
M.  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1909.    Affirmed.    Opinion  filed  March  14,  1912. 

A.  D.  Gash,  for  appellant. 

Wheeleb,  Silbeb  &  Isaacs,  for  appellee. 

Mb.  Pbesiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  decree  entered  by  the  Su- 
perior Court  upon  a  bill  filed  by  appellant  as  trustee 
in  bankruptcy.  The  bill  alleges  inter  alia  that  the 
bankrupt,  Poney  Moore,  did  not  schedule  all  his  prop- 
erty; that  he  was  owner  of  a  ten  years'  lease,  having 
still  five  years  to  run;  that  the  rental  under  the  lease 
to  him  was  $100  per  month,  and  that  he  had  assigned 
the  lease  to  the  defendant  Marshall,  who  agreed  to  pay 
him  $150  per  month  therefor,  leaving  him  a  profit  of 
$50  a  month  for  the  unexpired  term  of  five  years.  It 
is  further  averred  that  less  than  four  months  before  he 
filed  his  petition  in  bankruptcy  he  fraudulently  made 
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a  pretended  surrender  of  said  lease  to  his  landlord, 
Mrs.  Fowler,  who  is  made  defendant  herein;  that  she 
thereafter  made  a  pretended  lease  of  the  premises  for 
the  unexpired  term  to  one  Blunk  without  considera- 
tion, and  that  this  second  lease  was  made  with  intent 
to  defraud  the  creditors  of  the  bankrupt  and  is  held 
by  Blunk  in  trust  for  the  bankrupt.  It  is  averred  also 
that  the  bankrupt  was  owner  of  a  theater,  saloon  and 
pool  and  billiard  tables,  which  Blunk  obtained  posses- 
sion of  without  consideration. 

The  prayer  of  the  bill  is  to  the  effect  that  a  decree 
be  entered  turning  over  the  personal  property  to  com- 
plainant, reinstating  in  full  force  and  effect  the  orig- 
inal lease  from  Mrs.  Fowler  to  the  bankrupt,  and  di- 
recting defendant  Joseph  Marshall  to  pay  rent  at  the 
rate  of  $150  per  month  from  and  including  December, 
1907,  that  defendant  Fowler  accept  $100  per  month  in 
payment  of  the  rent  due  her  and  that  she  and  Blunk 
be  restrained  from  asserting  any  right  under  the  sec- 
ond lease  to  Blunk,  that  complainant  be  substituted  to 
the  right  of  the  bankrupt  in  and  to  the  original  lease 
and  sublease  and  for  the  appointment  of  a  receiver. 

A  hearing  was  had  and  a  decree  entered,  which 
finds  that  defendant,  Mrs.  Fowler,  paid  nothing  for  the 
surrender  by  the  bankrupt  to  her  of  the  original  lease 
from  her  to  the  bankrupt,  and  received  nothing  from 
Blunk  for  the  lease  to  him;  that  Blunk  assigned  the 
lease  made  by  Mrs.  Fowler  to  him  to  one  Williams  for 
a  valuable  coAsideration  and  Williams  sold  it  to  one 
Blackburn  for  a  like  consideration ;  that  the  transfers 
from  Blunk  to  Williams  and  Williams  to  Blackburn 
were  in  good  faith  and  without  fraudulent  intent ;  that 
by  the  surrender  of  the  lease  to  her  by  the  bankrupt, 
defendant  Fowler  became  immediate  lessor  to  Mar- 
shall, whom  Fowler  directed  to  pay  the  rent  to  Blunk ; 
that  Marshall  paid  Blunk  $150  per  month  from  June, 
1907,  to  January,  1908,  and  that  Blunk  paid  $100  a 
month  to  Mrs.  Fowler  during  that  period;  that  the 
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surrender  of  the  lease  by  the  bankrupt  to  Mrs.  Fowler 
and  the  lease  from  her  to  Blunk  were  parts  of  a  scheme 
by  the  bankrupt  to  defraud  complainant  and  creditors ; 
but  that  Mrs.  Fowler  had  no  knowledge  of  such  intent, 
and  accepted  the  bankrupt's  surrender  and  made  the 
lease  to  Blunk  in  good  faith ;  that  the  purchase  by  Will- 
iams and  Blackburn  of  the  lease  to  Blunk  was  also 
without  knowledge  of  and  intent  to  defraud  the  credi- 
tors of  the  bankrupt;  that  Blunk  received  $400  profit 
on  said  lease  in  trust  for  the  bankrupt.  The  decree 
directs  Blunk  to  pay  to  the  complainant  $900,  and  finds 
that  the  theater  and  saloon  fixtures,  billiard  and  pool 
tables  were  transferred  fraudulently  to  Blunk  without 
consideration,  and  were  by  him  transferred  back  to 
the  bankrupt,  by  whom  they  were  sold  for  $350.  The 
bankrupt  is  by  the  decree  directed  to  pay  this  money 
to  complainant  within  three  days  and  to  turn  over  to 
complainant  the  theater  and  saloon. 

Complainant  appeals  from  this  decree  and  assigns 
as  error  the  admission  of  improper  evidence,  the  rejec- 
tion of  proper  evidence,  the  decree  against  Blunk  for 
only  $900,  and  in  favor  of  Fowler  and  the  Marshalls. 

Appellant  urges  first  that  the  evidence  does  not  bear 
out  the  decree  in  finding  that  Williams  bought  the  lease 
from  Blunk  for  a  valuable  consideration.  There  is 
however  evidence  tending  to  show  that  Williams  did 
not  pay  Blunk  any  money  at  the  time  of  the  demise, 
but  that  the  witness  does  not  know  what  Williams  did 
pay,  except  that  Blunk  was  indebted  to  Williams  and 
that  such  indebtedness  was  a  part  of  the  considera- 
tion. It  is  urged  secondly  that  the  assignment  of  the 
lease  to  Williams  is  dated  January  8,  1908,  and  the  bill 
was  filed  December  7th  preceding.  It  is  claimed  there- 
fore that  the  assignment  from  Blunk  to  Williams  was 
made  lis  pendens  and  with  full  knowledge  to  Williams 
that  Blunk 's  title  under  the  lease  was  disputed.  Third, 
it  is  claimed  also  that  defendant  Frank  Marshall  was 
the  real  purchaser  from  Williams,  buying  in  the  name 
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of  Blackburn  and  with  full  notice  of  the  fraud  charged 
against  Blunk. 

In  Amos  v.  Am.  Trust  &  Savings  Bank,  221  111.  100- 
105,  it  is  said :  * l  The  rule  in  this  State  is  that  where 
the  testimony  is  conflicting  as  it  is  in  this  case,  a  court 
of  review  will  not  disturb  the  finding  of  the  chancellor 
upon  a  question  of  fact  unless  it  is  clearly  apparent 
the  chancellor  has  committed  error."  There  is  evi- 
dence here  clearly  tending  to  support  the  findings. 

In  Heyman  v.  Heyman,  210  111.  524-529,  it  is  said: 
'  *  The  evidence  in  this  case  was  all  heard  in  open  court 
and  *  #  *  was  conflicting  in  character.  The  chan- 
cellor saw  the  witnesses  and  heard  them  testify  and 
was  in  a  much  better  position  to  judge  of  their  credi- 
bility than  we  are  from  a  perusal  of  their  testimony 
as  it  appears  in  the  record.  Under  such  circumstances 
a  court  of  review  will  not  disturb  the  findings  of  fact 
of  the  chancellor  unless  it  is  apparent  that  error  has 
been  committed.  (Dowie  v.  Driscol,  203  111.  480; 
Hardy  v.  Dyas,  203  id.  211.)  In  Biggerstaff  v.  Bigger- 
staff,  180  111.  407,  we  said,  (p.  411) :  'The  law  is  well 
established  in  this  State  that  where  a  cause  is  heard  by 
the  chancellor  and  the  evidence  is  all,  or  partly,  oral  it 
must  appear  that  ttiere  is  clear  or  palpable  error  be- 
fore a  reversal  will  be  had.'  "  The  rule  is  substan- 
tially the  same  in  some  cases  without  reference  to 
whether  there  is  or  is  not  direct  conflict  in  the  evi- 
dence. In  Powell  v.  Huey,  241  111.  132-136,  it  is  said : 
"The  evidence  was  heard  in  open  court,  and  under 
such  circumstances  the  findings  of  fact  by  the  chancel- 
lor will  not  be  disturbed  unless  it  is  clearly  apparent 
that  they  are  wrong."  It  does  not  so  appear  in  the 
case  at  bar. 

As  to  the  contention  that  Blunk 's  assignment  to 
"Williams  of  the  lease  in  question  was  made  after  the 
filing  of  the  bill  of  complaint  and  that  it  was  there- 
fore made  lis  pendens,  it  appears  that  no  summons  or 
subpoena  had  been  served,  and  as  said  in  Hallorn  v. 

Vol.  GLXYIH  80. 
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Trum,  125  111.  247-253,  "the  commencement  of  a  suit 
by  filing  a  bill  does  not  constitute  lis  pendens  until 
summons  or  subpoena  has  been  served. ' '  To  the  same 
effect  is  Grant  v.  Bennett,  96  111.  513-521. 

As  to  the  contention  that  Frank  Marshall  was  the 
real  purchaser  in  the  name  of  Blackburn  from  Will- 
iams, and  with  full  notice  of  the  fraud  charged  against 
Blunk,  the  chancellor  found  otherwise  and  we  discover 
no  reason  to  interfere  with  such  findings. 

Upon  the  record,  which  we  have  examined  with  care, 
we  are  of  opinion  the  chancellor's  conclusions  are  in 
accordance  with  and  warranted  by  the  evidence  and  the 
lack  of  evidence  to  justify  appellant's  contentions. 

Our  attention  is  called  to  the  statement  in  the  cer- 
tificate of  evidence  to  the  effect  that  it  contains  all  the 
evidence.  Apparently  however  a  number  of  documents 
introduced  in  evidence  and  referred  to  therein  are  not 
to  be  found  in  the  record.  How  material  these  papers 
are  we  cannot  in  their  absence  determine.  In  this  con- 
dition of  the  record  we  cannot  say  the  decree  is  not 
supported  by  the  evidence  and  must  presume  that  it  is 
so  supported.  Dahl  v.  Macdonald  Engineering  Co., 
141  111.  App.  187,  190;  Grand  Lodge  I.  0.  of  F.  S.  of  L 
v.  Ohnstein,  110  111.  App.  312-322,  and  cases  there 
cited. 

The  decree  of  the  Superior  Court  will  be  affirmed 

Affirmed. 
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Edward  J.  Bock,  Appellee,  t.  J.  E.  Tilt  Shoe  Company, 

Appellant. 

Gen.  No.  16,125. 

1.  Master  akd  servant — duty  of  former  to  warn.  If  the  failure 
of  the  master  to  warn  and  instruct  his  servant  of  a  danger,  which 
was  or  should  have  been  obvious  to  such  master  and  not  to  the 
servant  results  in  injury  to  the  servant,  the  master  is  liable. 

2.  Negligence — when  burden  upon  master  to  show  absence  of. 
Without  invoking  the  doctrine  res  ipsa  loquitur,  yet  if  the  accident 
he  one  which  in  the  ordinary  course  of  events  would  not  have  hap- 
pened without  negligence  the  burden  is  upon  the  master  to  show 
his  lack  of  negligence. 

3.  Verdicts — when  not  excessive.  Held,  in  a  personal  injury 
action,  that  a  judgment  for  $10,000  was  not  excessive  where  it  ap- 
peared that  the  plaintiff  sustained  a  swelling  of  the  thyroid  gland 
wl}ich  had  not  entirely  disappeared  at  the  time  of  the  trial,  almost 
3  years  after  the  accident;  that  there  was  a  fracture  of  the  right 
femur,  that  there  is  a  shortening  of  the  right  leg  about  an  inch, 
and  a  limitation  of  its  motion,  that  this  has  tended  to  cause  a 
curvature  of  the  spine,  that  these  conditions  are  permanent,  and 
that  other  results  ensued  in  consequence  of  the  accident. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  A.  Dupuy,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1909.  Affirmed.  Opinion  filed  March  14,  1912.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Statement  by  the  Court.  This  is  an  action  by  ap- 
pellee to  recover  damages  for  personal  injuries,  in 
which  the  court  entered  judgment  in  his  favor  for 
$10,000. 

The  plaintiff's  version  of  the  facts  relating  to  the 
injury  is  in  substance  that  in  June,  1906,  he  was  in  the 
defendant's  employ  as  an  errand  boy  at  the  defend- 
ant's shoe  factory  in  Chicago.  At  the  suggestion  of 
an  employe  of  the  defendant  whom  the  plaintiff  says 
was  the  superintendent,  the  plaintiff,  being  then  about 
seventeen  years  and  eight  months  old,  undertook  to 
run  one  of  the  two  elevators  then  used  in  defendant's 
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building.    He  says  the  superintendent  showed  him  how 
to  operate  the  elevator  and  "how  to  pull  the  racks  in" 
to  it;  that  he  was  not  to  push  the  racks  "on  account 
of  the  hole  where  the  bottom  door  went  in  the  floor;" 
that  he  was  told  no  one  else  had  anything  to  do  with 
the  elevator,  that  he  should  leave  it  in  the  basement 
every  night,  because  he  could  not  get  into  it  at  the 
other  floors  and  would  have  to  go  to  the  basement  for 
it  every  morning ;  that  in  addition  to  running  the  ele- 
vator, it  would  be  his  duty  to  pull  racks  of  shoas  onto 
the  elevator  and  take  them  from  floor  to  floor.    He  had 
been  doing  this  work  in  connection  with  running  the 
elevator  about  three  days  when  the  accident  occurred 
by  which  the  injuries  complained  of  were  inflicted. 
This  was  the  third  day  of  his  work  with  the  elevator — 
June  13,  1906.    He  says  he  was  on  the  first  floor  and 
was  given  shoes  to  take  to  the  third  floor;  that  he  took 
the  racks  containing  the  shoes  to  that  floor,  where  the 
heels  were  burnished ;  that  it  was  then  his  duty  to  take 
them  to  the  elevator;  that  he  had  "to  pull  the  rack 
out,"  and  that  when  he  "got  the  rack  straightened 
out"  he  turned  around  to  see  if  he  "was  going  in  the 
elevator  straight,  and  the  elevator  was  there,  and  I 
pulled  the  rack  back,  and  when  I  got  near  the  hole  I 
started  to  back  the  racks  up  and  stepped  back  where 
I  thought  the  elevator  was  and  I  fell  in  the  basement 
I  did  not  hear  nor  do  I  know  anything  about  the  move- 
ment or  shifting  of  the  elevator  before  I  stepped  into 
this  open  shaft."    He  further  says  that  while  falling 
"I  thought  I  saw  somebody  above  me,"  that  "it  looked 
like  somebody  was  up  there;  I  could  not  say  who  it 
was.    It  seemed  to  me  to  be  at  the  fourth  floor.    I 
could  not  tell  just  where  it  was  when  I  was  going 
down. ' f    He  says  that  when  on  the  third  floor  -before 
he  fell  he  looked  around  to  see  if  he  could  get  into  the 
elevator  properly,  he  was  about  three  steps  from  the 
elevator  shaft,  and  that  the  elevator  was  in  its  proper 
place  at  that  time;  that  after  that  it  could  not  have 
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been  more  than  a  few  seconds  before  he  stepped  back- 
wards into  the  shaft,  and  that  during  those  few  sec- 
onds he  was  pulling  the  rack,  having  hold  of  its  "bot- 
tom and  top  shelf "  pulling  backwards  to  the  elevator; 
that  the  rack  was  loaded  and  was  heavy.  He  states 
that  the  doors  that  shut  up  and  down  and  came  to- 
gether were  a  part  of  the  shaft  surrounding  the  ele- 
vator; that  there  were  two  iron  doors,  one-half  going 
up  and  the  other  half  down,  and  fastened  by  an  iron 
catch  or  lock;  that  they  "had  counterweights  on  them 
and  worked  easy ; ' '  that  they  were  not  attached  to  the 
elevator  at  all ;  that  he  did  not  at  that  time  know  how 
to  get  into  the  elevator  shaft  from  the  outside,  except 
in  the  basement,  and  that  it  was  the  defendant's  sup- 
erintendent "who  showed  me  how  to  pull  the  boxes  in 
the  way  I  was  pulling  them  at  the  time. ' '  It  appears 
from  the  witness'  statement  that  Corlette,  the  alleged 
superintendent,  stayed  with  him  on  the  elevator  a  good 
part  of  the  forenoon  and  "showed  me  all  about  which 
cable  to  pull  to  stop  the  elevator  and  which  to  start  it, 
all  about  all  the  cables  and  how  to  work  the  doors;" 
that  "he  took  me  from  floor  to  floor  and  showed  me 
this  latch ;"  that  Corlette  and  he  "made  about  twenty 
trips  up  and  down  the  elevator  shaft  that  forenoon,' * 
"doing  actual  work  that  is,  putting  these  racks  on  the 
elevator  and  putting  them  off  on  the  other  floors,  and 
he  helped  me."  The  racks  themselves  were  "a  very 
light  affair;"  were  about  four  or  five  feet  high,  made 
out  of  small  pieces  of  wood  and  "run  on  small  rol- 
lers." The  elevator  platform  was  about  eight  feet 
long  and  six  feet  deep  and  there  was  a  railing  "made 
of  something  like  gas  pipe"  around  three  sides  of  the 
elevator.  It  appears  that  in  some  way  the  elevator 
had  ascended  at  the  time  the  plaintiff  backed  into  the 
shaft,  which  the  ascent  of  the  elevator  had  left  exposed 
and  open.  There  is  testimony  tending  to  show  that 
the  president,  the  said  superintendent  and  other  offi- 
cers of  the  defendant  had  quite  frequently  opened  the 
elevator  doors  from  outside  the  elevator  by  inserting 
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the  blade  of  a  penknife  and  pushing  the  catch  back; 
that  minor  employes  did  the  same  thing  on  different 
floors,  and  that  the  elevator  could  be  raised  or  lowered 
from  any  floor  by  one  who  had  opened  a  door  giving 
access  to  the  elevator  shaft. 

There  is  evidence  to  the  effect  that  the  fall  caused 
a  swelling  of  the  thyroid  gland  in  the  plaintiff's  neck, 
which  had  not  entirely  disappeared  at  the  time  of  the 
trial  about  June  14,  1909,  almost  exactly  three  years 
from  the  time  of  the  accident;  that  there  was  a  frac- 
ture of  the  right  femur ;  that  the  i '  neck  of  the  bone  was 
fractured ; 9 '  that  there  is  a  shortening  of  the  right  leg 
about  an  inch,  and  a  limitation  of  its  motions;  that 
this  has  tended  to  cause  a  curvature  of  the  spine ;  that 
these  conditions  are  permanent ;  that  at  the  time  of  the 
accident  there  was  produced  an  effusion  of  some  fluid, 
probably  blood,  in  the  abdomen,  which  afterward  dis- 
appeared and  that  plaintiff  was  so  nearly  dead  at  the 
time  it  was  impossible  to  treat  him  as  would  have  been 
desirable  h&d  his  condition  then  permitted.  He  was 
taken  to  a  hospital  where  he  remained  two  weeks  and 
thence  to  his  home,  where  he  was  confined  to  bed  about 
three  or  four  weeks,  and  it  was  some  time  in  October 
following  before  he  laid  aside  "both  crutches  and  steel 
brace' '  and  began  to  try  to  walk.  "It  was  about  two 
weeks  after  that  before  I  could  say  I  could  walk 
around."  He  states  that  when  thereafter  he  went 
back  to  work  for  the  defendant  he  undertook  to  run  a 
punching  machine  with  his  right  leg;  that  the  leg  hurt 
so  much  that  after  awhile  he  worked  only  half  a  day; 
that  "the  leg  bothered  me,  it  would  get  tired  out  at  the 
hip." 

Fkank  M.  Cox  and  E.  J.  Fellingham,  for  appellant 

James  L.  Bynum  and  William  J.  Coleman,  for  ap- 
pellee; Guerin,  Gallagher  &  Barrett,  of  counsel. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 
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There  axe  fifteen  heads  setting  out  counsel's  con- 
tentions in  behalf  of  the  defendant  company.  The 
first  of  these  is  that  the  evidence  with  all  it  legitimately 
tends  to  prove  is  not  sufficient  to  sustain  the  verdict 
in  that  it  does  not  show  that  the  proximate  cause  of 
the  injury  was  negligence  of  the  defendant.  Others 
are  that  the  evidence  of  appellee  to  the  effect  that  as 
he  fell  down  the  shaft  he  was  conscious  and  saw  above 
him  a  face  looking  down  the  shaft  is  improbable  and 
unbelievable;  that  it  was  incumbent  upon  appellee  to 
prove  that  the  elevator  shaft  and  equipment  were  de- 
fective and  that  defendant  had  notice  thereof  or 
should  have  had,  and  plaintiff  had  not  equal  means 
of  such  knowledge,  and  that  such  defects  were  the 
proximate  cause  of  the  injury;  that  appellee  assumed 
the  risk  arising  from  any  dangers  there  were  in  the 
manner  of  doing  the  work,  because  he  knew  all  the  con- 
ditions or  could  have  known  them  by  the  use  of  ordi- 
nary care ;  that  where  a  servant  is  injured  by  another 
servant  of  the  master  he  must  prove  by  a  preponder- 
ance of  evidence  that  the  negligent  servant  was  not  his 
fellow  servant  and  that  appellee  in  backing  into  the 
elevator  shaft  without  ascertaining  before  he  stepped 
that  the  elevator  was  not  there  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  There  are  other 
points  stated,  but  they  refer  mainly  to  well  understood 
propositions  of  law  as  to  which  there  is  no  dispute, 
and  the  application  of  which  in  the  case  at  bar  is  at 
least  remote. 

The  first  contention  above  stated,  that  the  evidence 
fails  to  show  that  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury,  raises,  we  think,  the 
controlling  question  in  the  case. 

It  is  argued  that  the  evidence  does  not  prove  any 
negligence  on  defendant's  part,  that  plaintiff  did  not 
prove  "that  the  elevator  was  moved  by  anybody  who 
had  opened  the  doors  leading  to  the  elevator  shaft 
from  the  outside.' '    No  evidence  was  offered  in  de- 
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fendant's  behalf.  Plaintiff's  evidence  tends  to  show 
that  it  was  a  custom  with  certain  of  appellant's  offi- 
cers and  employes  to  open  doors  to  the  elevator  shaft 
from  the  outside  by  using  the  blade  of  a  knife  and 
raising  the  catch  at  such  times  as  suited  their  conveni- 
ence. Why  this  was  done  does  not  definitely  appear, 
but  the  inference  is  warranted  that  it  may  have  been 
to  enable  such  person  to  use  the  elevator  when  the 
operator  was  not  present  or  for  some  reason  was  out 
of  the  elevator  at  the  time.  By  opening  a  door  into 
the  shaft  on  any  floor  the  cable  by  which  the  elevator 
was  controlled  was  brought  within  reach  of  one  stand- 
ing at  the  open  door  of  the  shaft  on  that  floor  and  the 
elevator  could  then  be  raised  or  lowered  by  such  per- 
son at  will.  There  is  testimony  tending  to  show  that 
plaintiff  was  informed  that  no  one  could  open  these 
doors  on  the  outside  and  was  told  to  do  his  work  in  the 
manner  in  which  he  was  engaged  in  doing  it  at  the  time 
of  the  injury.  He  had  no  experience  in  operating  the 
elevator,  except  that  of  the  three  days  which  had 
elapsed  in  whole  or  part  after  he  was  told  how  to  do 
the  work  and  was  set  to  doing  it.  It  is  true  the  evi- 
dence does  not  show  what,  if  any,  particular  person 
set  the  elevator  in  motion  at  the  time.  There  is  no 
testimony  and  no  evidence  tending  to  show  that  it 
ever  moved  automatically.  So  far  as  appears  it  prob- 
ably was  set  in  motion  by  the  cable  used  for  such  pur- 
pose. If  so,  it  was  probably  caused  to  ascend  by  hu- 
man agency.  The  method  plaintiff  was  instructed  to 
use  in  loading  the  racks  on  the  elevator  was  made  ex- 
tremely dangerous  by  the  fact  that  the  elevator  doors 
could  be  and  were,  not  infrequently,  opened  from  the 
outside  as  the  evidence  tends  to  show.  Instead  of  be- 
ing warned  of  the  danger  that  persons  thus  opening 
the  doors  might  raise  or  lower  the  elevator  while  he 
was  out  of  it  to  load  or  unload  racks,  the  evidence 
tends  to  show  plaintiff  was  not  only  not  warned  of  the 
danger  but  was  led  by  his  instructor — inadvertently 
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doubtless,  but  actually — to  suppose  it  did  not  exist. 
The  jury  were  we  think  warranted  from  the  evidence 
in  finding  that  the  failure  to  warn  and  instruct  the 
plaintiff  of  such  danger,  obvious  as  it  was  or  should 
have  been  to  the  employer,  and  the  absence  of  precau- 
tions to  prevent  such  injury,  were  negligence  and 
proximate  causes  of  the  injury. 

The  burden  to  show  the  accident  was  not  the  result 
of  such  negligence  was  upon  the  defendant.  We  con- 
cur in  what  is  said  by  Mr.  Justice  Brown  in  Illinois 
Steel  Co.  v.  Swiercz,  135  HI.  App.  141-150:  "We  think 
that  the  case  comes  under  the  class  of  cases  spoken  of 
and  cited  in  Glue  Co.  v.  Wietzychowski,  125  111.  App. 
277,  where  without  invoking  the  principle  res  ipsa 
loquitur  in  favor  of  an  employe  it  can  nevertheless  be 
said  that  the  mere  fact  of  the  occurrence  of  the  acci- 
dent indicates  negligence  on  the  part  of  some  one. 
The  accident  was  one  which  in  the  ordinary  course  of 
events  without  some  absence  of  due  care  could  not 
happen,  and  as  it  did  happen  the  burden  was  put  on 
the  party  responsible  for  such  care  to  show  that  it  was 
not  the  result  of  his  negligence. ' '  That  a  door  into  the 
elevator  shaft  was  opened  at  the  time  of  the  accident 
by  some  one  on  a  floor  above  that  at  which  plaintiff 
had  left  the  elevator  a  few  moments  before,  there  is 
some  evidence  tending  to  show.  Plaintiff  testifies  that 
he  thought  he  saw  some  one  looking  down  the  shaft 
while  he  was  falling.  Defendant's  counsel  endeavors 
to  minimize  the  force  of  this  statement,  declaring  it  in- 
credible and  asserting  it  to  have  been  impossible  that 
plaintiff  could  have  seen  while  falling  what  he  says 
he  thought  he  saw.  We  know  of  no  just  ground  upon 
which  we  are  at  liberty  to  ignore  that  testimony.  Its 
value  as  evidence  was  a  question  for  the  jury.  The 
identity  of  such  person,  if  plaintiff  did  in  fact  see  him, 
as  he  says  he  thinks  he  did,  plaintiff  could  not  be  ex- 
pected nor  required  to  prove  or  ascertain  as  a  condi- 
tion precedent  to  admitting  the  evidence.    In  all  prob- 
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ability  it  would  have  been  impossible  for  him  to  do 
either.  We  are  unable  to  concur  in  appellant's  con- 
tention that  the  plaintiff  was  required  to  show  what 
caused  the  elevator  to  move.  It  is  sufficient  that  it  did 
move  without  fault  on  the  part  of  the  plaintiff  so  far 
as  appears,  and  under  conditions  which  justify  the  con- 
clusion that  the  injury  was  the  result  of  defendant's 
negligence.1 

Nor  can  we  agree  with  counsel's  contention  that 
plaintiff  assumed  the  risk  of  such  an  accident,  or  was 
guilty  of  contributory  negligence  under  the  evidence. 
It  is  clearly  not  a  case  for  application  of  the  doctrine 
of  fellow  servant.  If  it  was  by  reason  of  defendant's 
negligence  that  the  doors  of  the  shaft  were  opened  and 
the  elevator  moved,  it  is  immaterial  who  the  person 
was  who  moved  it.  There  is  nothing  in  the  evidence 
tending  to  show  that  it  was  done  by  one  who  was  a  fel- 
low servant  under  the  rule,  but  if  there  had  been  it 
would  make  no  difference  in  a  case  where,  as  here,  the 
evidence  tends  to  show  that  the  proximate  cause  of  the 
injury  was  negligence  on  the  part  of  the  defendant 
If  "the  injury  would  not  have  happened  had  the  mas- 
ter observed  due  care  for  the  safety  of  the  injured 
servant,  the  master  is  liable. ' '  Armour  v.  Golkowska, 
202  111.  144-147.  Whether  plaintiff  was  guilty  of  con- 
tributory negligence  was  a  question  of  fact,  as  to 
which  the  jury  did  not  agree  with  defendant's  conten- 
tion. It  must  suffice  to  say  that  we  find  no  material 
error  in  the  instructions. 

It  is  said  the  judgment  of  $10,000  is  excessive.  We 
are  unable  to  agree  with  this  contention.  The  verdict 
of  the  jury  awarded  a  considerably  larger  sum,  which 
was  reduced  by  remittitur.  The  judgment  in  view  of 
the  circumstances,  the  nature  and  the  extent  of  the 
plaintiff's  injuries,  is  not  for  an  amount  so  large  as  to 
warrant  our  interference. 

Finding  no  material  error  in  the  record  the  judg- 
ment of  the  Superior  Court  will  be  affirmed. 

Affirmed* 
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Ida  Finkelstein,  Appellee,  v.  City  of  Chicago, 

Appellant. 

Gen.  No.  16,138. 

Verdicts — province  of  court  in  reviewing  size.  It  is  not  the  prov- 
ince of  the  Appellate  Court  to  assess  the  amount  of  the  plaintiff's 
damages,  hut  it  Is  within  the  province  of  that  court  to  determine 
where  it  appears  clearly  from  the  evidence  that  the  amount  of 
the  judgment  is  excessive,  what,  if  any  part  thereof,  it  would  be 
proper  for  such  court  under  the  evidence  to  affirm  in  case  the  plaint- 
iff chooses  to  remit  the  excess. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Hoheb  Abbott,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1909. 
Affirmed  on  remittitur.  Opinion  filed  March  14,  1912.  Remittitur 
filed  and  judgment  affirmed  March  21,  1912. 

Edwabd  J.  Bbundage  and  John  R.  Cavebly,  for  ap- 
pellant; George  L.  Reker,  of  counsel. 

Brandt  &  Hoffmann,  for  appellee;  Leo  V.  Roedeb, 
of  counsel. 

Mb.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

The  plaintiff — appellee  herein — recovered  a  judg- 
ment against  the  city  of  Chicago  for  $7,000,  from  which 
judgment  this  appeal  is  prosecuted. 

Plaintiff's  testimony  is  to  the  effect  that  April  2, 
1902,  she  was  walking  west  on  the  south  side  of  Max- 
well street,  Chicago,  carrying  her  child  in  her  arms. 
She  says  she  was  walking  "slowly  and  carefully ;" 
that  in  front  of  264  Maxwell  street  "the  board  gave 
way  and  my  foot  went  in  and  I  fell  right  down  and 
the  child  flew  out  of  my  hands.  I  fell  on  the  right 
side."  She  says  she  was  "hollering  and  screaming 
from  pain ; ' '  that  she  was  picked  up  by  two  gentlemen 
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who  sat  her  down  in  front  of  264  Maxwell  street ;  that 
she  " didn't  know  very  much  for  me.  I  was  half  faint- 
ing." She  was  put  in  a  patrol  wagon  by  two  police- 
men and  carried  up  stairs  to  her  flat,  put  to  bed  and  a 
doctor  sent  for.  She  was,  she  says,  "very  heavy  and 
stout' '  and  weighed  then  it  is  said  over  180  pounds, 
but  just  before  the  trial  her  weight  apparently  was  118 
pounds.  One  of  the  doctors  who  attended  her  at  that 
time  testifies  that  he  found  * '  quite  a  bit  of  swelling  and 
contusion  and  bruising  upon  the  right  side,  and  it  was 
a  question  in  pur  minds  at  that  time  I  recollect,  whether 
there  was  a  fracture  of  the  outer  portion  of  the  bone 
or  not."  He  states  that  he  and  another  doctor,  who 
was  present  with  him  at  this  first  examination,  thought 
the  malleolus — a  bone  on  the  external  side  of  the  tibia 
— was  fractured.  The  two  doctors  put  plaintiff's  leg 
in  splints.  There  is  testimony  in  plaintiff's  behalf, 
given  by  a  doctor  who  examined  her  leg  in  March, 
1906,  that  he  ' 'found  the  woman  had  a  displacement 
and  dislocation  of  the  right  ankle;"  that  the  joint  is 
opened  up  so  that  there  is  a  "  triangular  abnormal 
triangle  space  in  the  angle  joint;"  that  "the  external 
malleolus  and  parts  around  the  external  malleolus  are 
enlarged  and  the  external  malleolus  overrides  the  out- 
side of  the  foot  so  that  the  body  bearing  weight  in- 
stead of  being  near  the  center  of  the  foot,  where  it 
belongs,  is  at  the  outer  margin  of  the  foot."  There 
is  further  testimony  of  plaintiff  to  the  effect  that  she 
wore  a  plaster  cast  about  eight  weeks  on  the  injured 
leg,  that  she  suffered  much  pain,  that  the  ankle  "has 
been  swollen  from  that  time  to  this,  only  sometimes 
less  and  sometimes  more,"  that  "it  swells  most  in  the 
evening,"  that  "I  cannot  stand  much  on  it.  When  I 
stand  on  it,  it  swells.  It  swells  more  when  I  walk;" 
that  her  hand  and  arm  hurt  her  at  the  time  of  the  in- 
jury "very  bad;"  that  the  "hand  has  been  getting 
worse  every  day;  that  sometimes  it  is  less  and  some- 
times more;"  that  "sometimes  I  tremble  a  bit;"  that 
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*  *  I  can  hardly  do  anything  with  my  hand ; ' '  that  she  was 
i '  two  months  in  the  family  way  at  the  time  of  th6  in- 
jury ;"  that  the  child  "was  born  in  eight  months  and 
four  days;"  that  about  two  years  after  the  birth  of 
that  child  she  gave  birth  to  another;  that  she  had  a 
miscarriage  about  a  year  and  a  half  after  that;  that 
she  had  two  children  before  the  injury,  two  since  the 
injury,  one  miscarriage  and  one  still  born. 

There  is  conflict  in  the  evidence  as  to  the  nature,  ex- 
tent and  existence  of  some  of  the  ills  from  which  plaint- 
iff claims  to  be  suffering  as  the  result  of  the  injury. 
This  conflict  extends  to  the  testimony  of  medical  wit- 
nesses. One  of  the  doctors  who  had  known  the  plaint- 
iff a  number  of  years  and  was  apparently  her  family 
physician  and  was  called  in  and  treated  the  plaintiff 
in  connection  with  another  doctor  immediately  after 
the  accident,  says  that  while  he  diagnosed  the  case  to 
be  a  swelling  of  the  ankle,  and  that  the  two  doctors 
then  present  "thought"  there  might  be  a  "tipping  of 
the  malleolus,"  a  "tipping  of,  a  crack  of  the  top  of 
the  malleolus,"  that  subsequently  "we  concluded  there 
was  no  fracture,  no  complete  fracture,  simply  a 
sprained  ankle. ' '  The  same  doctor  who  treated  her  at 
least  eight  weeks  and  until,  as  he  says,  he  "considered 
her  recovered"  and  the  injury  cured,  testifies  that  he 
never  noticed  any  shaking  of  the  plaintiff's  hand  then 
and  never  discovered  any  lack  of  power  to  use  her 
hand  and  no  symptoms  of  the  "paralysis  agitans"  or 
shaking  palsy  which  plaintiff  claims  to  be  suffering 
from  as  a  result  of  the  injury  in  question.  Her  own 
medical  witness  testifies  that  "Tic"  or  St.  Vitus  Dance 
can  produce  the  same  symptoms,  and  that  plaintiff 
may  have  "Tic,"  which  may  be  produced  by  traumatic 
rheumatism.  There  is  testimony  tending  to  show  that 
a  physician  who  attended  plaintiff  when  she  was  con- 
fined subsequent  to  the  accident,  and  on  other  occasions 
since  then,  heard  nothing  about  the  alleged  trouble 
with  the  plaintiff's  right  hand  and  that  nothing  was 


478  Appellate  Courts  of  Illinois. 

Finkelstein  v.  City  of  Chicago,  168  111.  App.  475. 

then  "said  about  her  arm  or  her  ankle,' '  although  he 
treated  her  afterward  for  diabetes,  which  disease  may 
account  for  plaintiff's  loss  of  weight  and  the  miscar- 
riage. It  does  not  appear  that  the  diabetes  was  in 
any  way  the  result  of  the  accident.  There  is  evidence 
also  tending  to  show  that  since  the  accident  she  went 
about  her  affairs,  showing  no  evidence  of  trouble  with 
her  hand  nor  lameness  in  her  walk. 

It  is  contended  by  counsel  for  appellant  that  the  ver- 
dict is  against  the  evidence,  that  the  court  erred  in  not 
granting  a  new  trial  upon  affidavits  of  newly  discov- 
ered evidence,  that  the  conduct  of  counsel  for  appellee 
was  prejudicial  to  appellant  and  that  the  damages 
awarded  by  the  judgment  are  excessive. 

It  is  not  disputed  but  that  the  appellee  received 
some  injury  from  the  fall  on  the  alleged  defective  side- 
walk. For  this  she  may  be  entitled  to  recover  such  an 
amount  as  would  afford  adequate  compensation.  But 
we  believe  the  judgment  is  so  excessive  under  the  evi- 
dence that  we  should  not  be  justified  in  affirming  it  for 
any  such  amount.  We  agree  with  appellee's  counsel 
in  part  of  the  statement  that  i  i  the  sole  question  before 
this  court  is  whether  the  judgment  for  $7,000  is  so 
grossly  excessive"  not  "as  to  strike  all  mankind  at 
first  blush  as  outrageous,"  as  appellant's  counsel 
states  it,  but  so  excessive  as  to  require  either  a  re- 
versal or  a  reduction  of  the  judgment.  We  have  con- 
sidered the  evidence  with  care.  The  case  has  been 
tried  before.  There  is,  as  we  have  said,  no  question 
that  plaintiff  is  entitled  to  recover  some  damages.  It 
is  not  the  province  of  this  court  to  assess  the  amount 
of  plaintiff's  damages,  but  it  is  within  our  province  to 
determine  where,  as  here,  it  appears  clearly  from  the 
evidence  that  the  amount  of  the  judgment  is  excessive, 
what  if  any  part  thereof  it  would  be  proper  for  us  un- 
der the  evidence  to  affirm  in  case  the  plaintiff  chooses 
to  remit  the  excess. 

If  therefore  the  plaintiff  chooses  to  remit  the  dif- 
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ference  within  ten  days,  the  judgment  will  be  affirmed 
for  twenty-five  hundred  dollars.  Otherwise  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Affirmed  on  remittitur. 

Remittitur  filed  and  judgment  affirmed  March  21, 
1912. 


H.  E.  Steinweg,  Defendant  in  Error,  v.  Antiseptol 
Liquid  Soap  Company,  Plaintiff  in  Error. 

Gen.  No.  16,151. 

Corporations — how  by-laws  cannot  be  amended.  Stockholders  of 
a  corporation  have  no  power  to  amend  Its  by-laws  adopted  by  its 
board  of  directors. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W.  Hous- 
ton, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.  Reversed  with  finding  of  facts.  Opinion 
filed  March  14,  1912. 

Ckatty  Bros.  &  Jarvis,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Municipal 
Court  for  thirty-five  dollars  against  the  defendant. 
Plaintiff  stated  his  claims  as  follows:  " Plaintiff's 
claim  is  for  director's  fees  at  $5  per  month". 

Material  facts  are:  Defendant  is  a  corporation. 
There  is  evidence  tending  to  show  that  at  a  regular  an- 
nual meeting  of  the  stockholders  of  said  corporation 
held  January  9, 1908,  a  resolution  was  adopted  by  said 
stockholders  purporting  to  amend  article  5,  section  8 
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of  its  by-laws,  said  amendment  reading  as  follows: 
1 '  Each  director  except  secretary  and  treasurer  shall 
receive  an  attendance  fee  of  $5  per  month  at  its  regu- 
lar meeting. ' '  The  by-law  thus  sought  to  be  amended 
by  the  stockholders  had  been  adopted  at  a  meeting  of 
the  board  of  directors  April  9,  1906,  and  was  as  fol- 
lows: 

"Sec.  8.  Directors  (as  such)  shall  not  receive  any 
stated  or  fixed  salary  for  their  services,  but  may  re- 
ceive  compensation  for  work  actually  done  by  resolu- 
tion passed  by  a  majority  vote  by  ballot  at  any  regu- 
lar or  special  meeting  of  stockholders,  such  compensa- 
tion to  depend  upon  the  directors  being  present  at  the 
opening  of  such  regular  or  called  meeting  of  directors 
and  continuing  present  until  adjournment.' * 

The  plaintiff  testified  that  in  the  year  1908  he  was  a 
director  of  the  corporation,  and  as  such  attended  the 
regular  meetings  of  the  board  of  directors  for  the 
months  of  January,  February  and  April  of  that  year. 
He  was  not  present  at  any  March  meeting  apparently, 
but  states  that  he  was  paid  the  fee  for  attendance  in 
January,  February  and  March.  For  the  other  nine 
monthly  meetings  of  the  board  he  received  nothing  and 
claims  that  there  is  due  him  $45,  being  $5  per  month 
for  each  of  nine  monthly  meetings  of  the  board  which 
he  did  not  attend.  He  says  he  attempted  to  attend  the 
meetings  held  in  May,  June  and  July  of  that  year,  but 
was  not  permitted  to  do  so.  There  is  other  evidence 
to  the  effect  that  he  did  not  attend  or  try  to  attend 
any  but  the  June  meeting.  It  appears  further  that  at 
an  adjourned  special  meeting  of  the  stockholders  of 
the  corporation  held  May  1, 1908,  resolutions  had  been 
adopted  by  said  stockholders  removing  plaintiff  from 
office  as  vice-president  and  also  as  a  director.  There 
is  evidence  tending  to  show  that  each  of  the  other 
directors  of  the  corporation  who  attended  regular 
monthly  meetings  of  the  board  of  directors  during  the 
year  1908  claimed  and  was  paid  the  sum  of  $5  for  each 
of  such  regular  meetings  they  attended. 
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It  appears  to  be  undisputed  that  the  plaintiff  had 
been  paid  $5  for  attendance  at  each  of  the  meetings  of 
the  directors  which  he  actually  attended.  Section  8  of 
the  by-laws  of  the  Company  regularly  adopted  by  the 
board  of  directors  and  above  quoted  provided  that  di- 
rectors should  not  receive  any  stated  or  fixed  salary, 
but  might  receive  compensation  from  the  stockholders 
for  work  actually  done,  at  meetings  of  the  directors, 
when  they  were  present  at  the  opening  of  any  such 
meeting  and  continued  present  until  adjournment. 
Such  compensation  however  could  only  be  paid  when 
so  directed  by  resolution  adopted  at  a  regular  or 
special  meeting  of  stockholders,  and  no  such  resolu- 
tion appears  to  have  been  adopted  authorizing  such 
payment  to  plaintiff  nor  could  any  under  the  by-laws 
properly  be  so  adopted  for  any  meetings  which  plaint- 
iff did  not  attend  at  the  opening  and  remain  at  until 
the  close.  There  were  no  meetings  which  he  attended 
other  than  the  three  for  which  it  is  admitted  plaintiff 
has  been  fully  paid. 

It  is  true  the  stockholders  seem  to  have  undertaken 
to  amend  the  by-laws  and  to  provide  by  resolution  of 
the  stockholders  that  "each  director  shall  receive  an 
attendance  fee  of  $5  per  month  at"  regular  meetings. 
This  however  was  not  such  resolution  as  said  section 
8  of  the  by-laws  provided  for,  and  the  stockholders 
had  no  authority  to  amend  the  by-laws  in  the  manner 
they  seem  to  have  tried  to  do.  The  Manufacturers  & 
Exhibition  Building  Co.  v.  Landay,  219  111.  168-177; 
Independent  Brewing  Association  v.  Klein,  135  HI. 
App.  234-248.  In  the  first  of  the  two  cases  cited,  the 
Landay  case,  the  statute  in  reference  to  corporations 
is  quoted  (p.  173),  wherein  it  is  provided  (Hurd's 
Stat.  1903,  Sec.  6,  p.  473)  that  "The  corporate  powers 
shall  be  exercised  by  a  board  of  directors  or  managers 
•  *  *  and  the  directors  or  managers  may  adopt  by- 
laws for  the  government  of  the  officers  and  affairs  of 
the  Company ;"  and  it  is  said  (p.  177) :    "If  the  stock- 
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holders  have  no  right  to  make  by-laws  why  should  they 
have  any  vqice  in  amending  them?  The  law  charges 
the  board  of  managers  or  directors  with  the  duty  of 
making  the  by-laws  necessary  for  the  proper  conduct 
of  the  business  of  the  corporation. ' '  In  the  second — 
the  Klein  case — it  is  said  (p.  148) :  "The  duties  and 
powers  of  enacting  by-laws  of  a  corporation  are  en- 
trusted by  the  statute  to  the  directors.  The  concur- 
rence of  the  stockholders  is  not  needed  and  if  pro- 
cured adds  no  weight  to  their  validity/ ' 

Whether  the  stockholders  had  the  power  to  remove 
plaintiff  from  the  office  of  director,  as  they  undertook 
to  do,  we  have  no  occasion  to  consider  at  this  time  in 
view  of  the  conclusion  that  under  the  by-laws  plaintiff 
is  not  entitled  in  any  event  to  recover  for  the  nine 
meetings  he  failed  to  attend  at  their  beginning  and  to 
remain  at  to  their  end.  We  are  of  opinion  that  the 
Municipal  Court  erred  in  entering  judgment  in  plaint- 
iff's behalf,  and  deem  it  unnecessary  therefore  to  con- 
sider in  detail  other  alleged  errors  to  which  plaintiff's 
counsel  have  called  our  attention. 

Inasmuch  as  the  plaintiff  is  not  entitled  to  recover 
under  the  evidence,  the  judgment  of  the  Municipal 
Court  will  be  reversed  with  finding  of  facts. 

Reversed  with  finding  of  facts. 


Independent  Packing  Company,  Plaintiff  in  Error,  y. 
J.  E.  Burns,  Defendant  in  Error. 

Gen.  No.  15,902. 

1.  Costs — statute  as  to  mileage  of  witnesses  construed.  If  a  wit- 
ness attend  a  trial  for  more  than  one  day  he  Is  entitled  to  mileage 
for  each  day,  if  his  daily  travel  claimed  for  is  necessary. 

2.  Costs — what  affidavit  of  aHtness  claiming  fees  need  not  set 
forth.  It  is  not  required  In  his  affidavit  that  the  witness  shall 
state  the  particular  term  of  court  at  which  he  attended  as  a  wit- 
ness. 
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3.  Costs — propriety  of  counter  affidavits  upon  motion  to  ret  ex. 
It  is  not  Improper  for  the  court  to  permit  the  amendment  of  wit- 
nesses' affidavits,  nor  is  it  improper  for  the  courts  to  consider 
counter  affidavits  upon  a  motion  to  retax  predicated  upon  affi- 
davits. 

4.  Costs — what  not  essential  to  taxation  of  witness*  fees.  Fees 
of  witnesses  not  actually  called  in  a  case  may  be  taxed  if  they 
attended  for  the  purpose  of  testifying  and  their  attendance  was 
reasonably  required. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Meruit  W. 
Pincknet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  14,  1912. 

D.  J.  Normoyle,  for  plaintiff  in  error. 
William  A.  Doyle,  for  defendant  in  error. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  Cook 
county,  in  which  the  order  of  that  court,  in  taxing  as 
costs  certain  witness'  fees  and  mileage,  is  claimed  to 
be  erroneous. 

The  case  was  before  said  Circuit  Court  on  an  appeal 
from  a  justice  of  the  peace.  On  the  trial  plaintiff, 
after  introducing  its  evidence,  took  a  non-suit,  and 
the  court  entered  judgment  against  it  for  costs.  The 
clerk  of  the  court  made  up  a  fee  bill,  in  which,  as  is 
stated  in  the  brief  of  plaintiff  in  error,  costs  were 
taxed  at  the  total  sum  of  $60.05.  It  appears  that  of 
this  sum  $46.80  was  for  witness'  fees  and  mileage  of 
six  witnesses  for  the  defendant,  Burns,  based  on  the 
respective  affidavits  of  said  witnesses,  who  each  swore 
to  having  attended  said  court  as  a  witness,  at  the  in- 
stance of  said  defendant,  for  six  days  at  the  October 
term,  to  residing  three  miles  from  the  court  house, 
and  to  having  necessarily  traveled  thirty-six  miles  in 
going  to  and  returning  from  said  court  house.  It 
further  appears  that  the  clerk  fixed  the  attendance  fee 
at  $6,  and  the  mileage  at  $1.80  (being  at  the  rate  of 
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five  cents  per  mile  for  each  day's  travel),  making  a 
total  for  each  witness  of  $7.80.    On  December  18, 1908, 
plaintiff  entered  its  motion  to  re-tax  the  costs,  sup- 
ported by  the  affidavit  of  D.  J.  Normoyle,  the  attorney 
for  plaintiff  at  the  trial,  to  the  effect  that  the  trial 
commenced  on  October  19,  1908,  and  continued  for 
about  two  hours,  when  plaintiff  took  a  non-suit,  that 
said  day  was  the  first  day  of  the  October  term  of  said 
court,  and  that  witnesses  by  affidavits  claim  attend- 
ance upon  the  trial  for  six  days  during  the  October 
term,  and  to  have  traveled  six  miles  each  day  for  six 
days,  making  a  total  of  36  miles  traveled  during  said 
term.    On  January  2,  1909,  said  Normoyle  filed  a  fur- 
ther affidavit  to  the  effect  that  none  of  said  persons 
claiming  fees  as  witnesses  were  sworn  or  gave  testi- 
mony upon  said  trial,  and  that  there  is  no  record  of 
any  subpoena  having  been  issued  or  served  to  compel 
the  attendance  of  said  persons  as  witnesses;  and  the 
motion  to  re-tax  was  continued,  and  defendant  entered 
his  motion  to  amend  the  affidavits  as  to  witness'  fees 
and  mileage,  which  motion  was  allowed  and  plaintiff 
excepted.    On  January  16, 1909,  the  amended  affidavits 
of  three  of  said  six  witnesses  were  allowed  to  be  filed 
by  the  court,  as  well  as  the  affidavit  of  the  defendant, 
Burns,  over  the  objection  of  plaintiff,  but  the  affidavits 
of  the  other  three  witnesses  were  in  no  way  amended. 
The  sole  change  in  the  amended  affidavits  of  said  three 
witnesses  consisted  in  the  allegation  of  attendance  "5 
days  at  the  September  term  and  one  day  at  the  Octo- 
ber term,"  instead  of  "six  days  at  the  October  term," 
as  in  the  former  affidavits,  the  other  statements  being 
the  same.    The  affidavit  of  Burns  stated  in  effect  that 
he  was  acquainted  with  all  the  facts  of  the  attendance 
of  the  witnesses,  and  that  all  six  witnesses  had  each 
attended  the  court,  at  the  instance  of  defendant,  for  5 
days  at  the  September  term  and  one  day  at  the  Octo- 
ber term  and  had  each  necessarily  traveled  36  miles. 
Thereupon  the  court  entered  an  order  taxing  the  costs 
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of  each  of  said  six  witnesses  at  $7.80, — $6.00  for  at- 
tendance and  $1.80  for  mileage, — making  a  total  of 
$46.80,  to  the  entry  of  which  order  plaintiff  excepted. 

Plaintiff  in  error  contends  that  the  trial  court  erred 
in  taxing  as  costs  the  witness'  fees  and  mileage  of  the 
three  witnesses,  whose  affidavits  were  not  amended; 
in  allowing  mileage  to  all  six  witnesses  for  daily  travel 
to  and  from  the  court  house;  in  admitting  the  affidavit 
of  the  defendant,  Burns,  and  the  amended  affidavits  of 
three  of  the  witnesses ;  and  in  taxing  as  costs  fees  of 
witnesses  who  were  not  sworn  to  testify,  and  who  did 
not  testify. 

Section  47  of  Chapter  53  of  our  statutes  provides: 

"  Every  witness  attending  in  his  own  county  upon 
trials  in  the  courts  of  record  shall  be  entitled  to  re- 
ceive the  sum  of  one  dollar  for  each  day's  attendance 
and  five  cents  per  mile  each  way  for  necessary  travel. 
*  •  *  Provided,  no  allowance  or  charge  shall  be 
made  for  the  attendance  of  witnesses  aforesaid  unless 
the  witness  shall  make  affidavit  of  the  number  of  days 
he  or  she  actually  attended,  and  that  such  attendance 
was  at  the  instance  of  one  or  both  of  the  parties  or  his 
attorney. ' ' 

According  to  the  provisions  of  this  statute,  a  wit- 
ness attending  upon  a  trial  in  a  court  of  record  in  his 
own  county  is  entitled  to  receive  the  sum  of  one  dollar 
for  each  day's  attendance  and  five  cents  per  mile  each 
way  for  necessary  travel.  Plaintiff  in  error  argues 
that  while  by  this  statute  a  witness,  who  is  compelled 
by  the  court  to  attend  upon  a  trial  for  more  than  one 
day,  is  entitled  to  a  fee  each  day,  still  he  is  not  entitled 
to  mileage  for  more  than  one  trip  to  and  from  the 
court  house,  and  he  cites  in  support  of  his  argument 
the  case  of  Chicago  City  Ry.  Co.  v.  Burke,  102  111.  App. 
661,  wherein  this  court  said  "We  do  not  think  that  a 
witness  is  entitled  to  mileage  going  and  returning  for 
each  day."  We  do  not  agree  with  the  argument,  be- 
cause, we  think,  the  words  of  the  statute,  "each 
day's,"  just  preceding  the  word  "attendance,"  is  in- 
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tended  to  refer  to  the  travel  each  way  of  the  witness 
as  well  as  to  his  attendance,  provided  that  travel  was 
1  *  necessary, ' '  which  fact  is  to  be  determined  by  the 
clerk  in  the  first  instance,  and,  on  motion  to  re-tax,  by 
the  court  (Sees.  25-26,  Chap.  33,  Rev.  Stat.)  And 
we  do  not  think  that  the  language  of  the  court  above 
quoted  in  the  Burke  case  was  necessary  to  the  decision, 
for  in  that  case  the  court  held  that  the  trial  court 
properly  refused  to  tax  any  mileage  for  any  of  the 
four  witnesses  mentioned  because  in  none  of  their 
affidavits  was  it  set  forth  that  the  witnesses  had  neces- 
sarily traveled  any  distance.  In  the  case  before  us 
each  of  the  witnesses  made  affidavit  to  having  "neces- 
sarily traveled  a  total  of  36  miles. ' ' 

Referring  again  to  the  statute,  it  appears  that  it 
is  a  condition  to  any  witness  obtaining  any  fee  for 
mileage  that  he  make  affidavit  (1)  of  the  number  of 
days  he  actually  attended,  and  (2)  that  such  attend- 
ance was  at  the  instance  of  one  or  both  of  the  parties 
or  his  attorney.  It  is  not  required  that  in  said  affi- 
davit the  witness  shall  state  the  particular  term  of 
court  at  which  he  attended  as  a  witness.  In  the  case 
before  us  each  of  the  six  witnesses*,  on  October  19, 
1908,  the  first  day  of  the  October  term  of  the  court, 
made  affidavit  before  the  clerk  on  a  printed  form  of 
affidavit  furnished  by  the  clerk,  in  which  form  the 
blank  spaces  were  appropriately  filled  in  with  writing, 
and  each  witness  swore  to' having  "attended  said  court 
as  a  witness  six  days  at  the  October  term,"  that  he 
attended  the  court  as  a  witness  i '  at  the  instance  of  the 
defendant,' '  and  that  he  "necessarily  traveled  a  total 
of  36  miles:"  Each  witness  by  his  affidavit,  therefore, 
complied  with  the  requirements  of  the  statute,  and 
each  witness,  probably  inadvertently  and  because  of 
the  use  of  the  printed  blank,  swore  that  the  six  days' 
attendance  was  "at  the  October  term,"  which,  of 
course,  could  not  be  so.  Counsel  for  plaintiff,  on  the 
motion  to  re-tax  the  costs,  offered  in  evidence  the  said 
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affidavits  of  the  six  witnesses,  and  also  the  two  Nor- 
moyle  affidavits  above  mentioned,  and  rested  his  case ; 
and  then  defendant  obtained  leave  to  amend  said  affi- 
davits, and  did  so  in  the  case  of  three  of  said  six  wit- 
nesses in  the  manner  described,  and  also  filed  the  affi- 
davit of  the  defendant,  Burns.  This  was  all  the  evi- 
dence before  the  conrt.  Counsel  for  plaintiff  did  not 
controvert  the  affidavits  of  the  six  witnesses,  nor  the 
affidavit  of  Burns,  that  each  witness  had  attended 
court  for  six  days  at  the  instance  of  the  defendant  and 
had  necessarily  traveled  36  miles.  He  here  contends 
that  the  six  original  affidavits  were  void  because  each 
affiant  swore  to  being  in  attendance  six  days  at  the 
October  term,  which  was  impossible,  and  that  only 
three  of  said  witnesses  amended  their  affidavits,  and 
hence  the  court  erred  in  allowing  any  fees  to  those 
witnesses  who  did  not  file  amended  affidavits,  notwith- 
standing the  affidavit  of  Burns  as  to  those  witnesses, 
and  for  the  reason  that  the  statute  requires  the  witness 
to  make  the  affidavit.  While  it  is  true  that  the  statute 
requires  an  affidavit  of  the  witness,  we  think  the  stat- 
ute was  sufficiently  complied  with  when  the  original 
affidavits  were  filed,  and  that  the  words  therein  "at 
the  October  term"  may  be  treated  as  surplusage,  as 
the  statute  does  not  require  the  term  to  be  mentioned. 

And  we  do  not  think  that  the  court  erred  in  allow- 
ing the  amended  affidavits  of  three  of  the  witnesses, 
and  the  affidavit  of  Burns,  to  be  filed.  Plaintiff  in  the 
trial  court  made  out  its  case,  on  the  motion  to  re-tax, 
by  introducing  affidavits,  and  it  was  proper  to  allow 
defendant  to  also  file  affidavits.  "By  general  practice, 
affidavits  are  allowable  to  present  evidence  upon  the 
hearing  of  a  motion,  although  the  motion  may  involve 
the  very  merits  of  the  action ;  but  they  are  not  allow- 
able to  present  evidence  on  the  trial  of  an  issue  raised 
by  the  pleadings."  1  Bouvier's  Diet.  Bawle's  Rev.,  p. 
111. 

Nor  do  we  think  that  the  court  erred  in  taxing  as 
costs  the  fees  and  mileage  of  the  witnesses,  because 
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those  witnesses  were  not  sworn  and  did  not  actually 
testify.  "It  does  not  necessarily  follow  that  witness 
fees  should  not  be  allowed,  because  the  offered  evi- 
dence of  a  witness  is  excluded,  nor  because  he  is  not 
examined.  A  witness  may  properly  be  summoned  to 
meet  some  anticipated  evidence,  which  is  not  offered 
because  the  witness  ia  present,  when  it  would  be  if  he 
were  absent. 7 }  Smith  v.  Kinkaid,  1  111.  App.  620,  624 ; 
See  also,  Highway  Commissioners  v.  Hamilton,  21  III. 
App.  199 ;  Fish  v.  Farwell,  33  111.  App.  242 ;  Leigh  v. 
Hodges,  4  111.  15. 

For  the  reasons  indicated,  the  judgment  of  the  Cir- 
cuit Court  of  Cook  County  is  affirmed. 

Judgment  affirmed. 


John  D.  Casey,  Administrator,  Appellee,  r.  William 

Grace  Company,  Appellant. 

Gen.  No.  16,132. 

1.  Pleading — what  general  issue  does  not  deny.  Supervision 
and  control  is  not  denied  by  the  plea  of  the  general  issue.  A  spe- 
cial plea  is  required  for  that  purpose. 

2.  Ordinance — providing  for  protection  of  employes  construed. 
Held,  that  the  ordinance  in  question  in  this  case,  which  provided 
for  the  construction  of  a  temporary  floor  when  certain  buildings 
were  being  remodeled,  was  applicable  to  the  evidence  in  this  case 
and  was  properly  admitted. 

3.  Negligence: — when  violation  of  ordinance  constitutes.  A  vio- 
lation of  a  protective  ordinance  is  prima  facie  evidence  of  negli- 
gence if  such  violation  contributed  to  the  injury. 

4.  Master  and  servant — liability  for  injury  occasioned  by  fall 
of  scaffold.  While  there  is  some  difference  of  opinion  in  the  re- 
ported cases  as  to  whether  or  not  a  master  is  liable  for  a  servant's 
injuries  occasioned  by  the  fall  of  a  scaffold  because  of  some  latent 
defect,  where  the  master  directs  the  servant  to  make  use  of  such 
scaffold  and  which  scaffold  the  servant  had  no  part  in  constructing 
and  which  had  been  abandoned  by  those  who  erected  it*  still  the 
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current  of  authority  seems  to  be  that  the  master  having  adopted  the 
scaffold  as  his  own  is  consequently  liable  under  the  rule  that  it 
is  the  duty  of  the  master  to  furnish  the  servant  with  a  reasonably 
safe  place  in  which  to  work. 

Action  In  case.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1909.  Affirmed.  Opin- 
ion filed  March  14,  1912.  Rehearing  denied  March  28,  1912.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

F.  J.  Canty,  P.  L.  McArdlb  and  E.  J.  Folonie,  for 
appellant. 

Chablbs  M.  Foelij  and  Eakl  J.  Walker,  for  appel- 
lee ;  Morse  Ives,  of  counsel. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  of  Cook  county  for  ten  thousand  dollars  in  an 
action  for  personal  injuries,  resulting  in  the  death  of 
William  Frost,  brought  by  the  administrator  of  the 
estate  of  said  Frost  against  William  Grace  Company. 
The  accident  occurred  on  February  24,  1905,  and  the 
judgment  was  rendered  on  April  17,  1909. 

On  the  trial  before  a  jury  the  defendant  introduced 
no  evidence.  From  the  evidence  of  the  plaintiff  it  ap- 
pears that  the  deceased  was  a  structural  iron  worker 
of  about  fourteen  years'  experience  and  a  servant  of 
the  defendant  corporation,  which,  by  certain  of  its  em- 
ployes, was  engaged  in  making  additions  to  the  build- 
ing, known  as  "The  Fair,"  located  on  the  northwest 
corner  of  State  and  Adams  streets,  in  the  city  of  Chi- 
cago ;  that  deceased  was  foreman  of  one  of  the  ' i  rais- 
ing" or  derrick  gangs,  engaged  at  the  time  of  the  acci- 
dent in  raising  the  iron,  that  is,  when  another  gang 
known  as  the  "bull"  gang  assembled  the  iron,  the  rais- 
ing gang,  with  the  aid  of  a  derrick,  put  the  columns, 
beams  and  girders  into  place,  and  this  gang  was  in 
turn  followed  by  the  "riveting"  gang,  which  riveted 
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the  irons  and  removed  the  temporary  bolts  inserted 
by  the  raising  gang;  that  the  building  originally  con- 
sisted of  nine  stories,  and  the  new  construction  work 
was  the  erection  of  two  additional  stories — the  tenth 
and  eleventh — between  the  old  ninth  floor  and  the  old 
roof;  that,  to  accomplish  this,  the  roof  and  the  old 
columns  above  the  ninth  floor,  which  supported  the 
roof,  were  lifted  up  together  by  means  of  cribbings  and 
jacks,  and  that  when  the  roof  with  the  old  columns 
hanging  therefrom  was  lifted  sufficiently  high,  the  new 
columns  above  the  ninth  floor  were  inserted,  and  after- 
wards the  beams  and  girders  of  the  tenth  floor  were 
placed  and  fastened  in  position,  and  that  when  this 
work  was  completed  the  old  roof  was  similarly  lifted 
and  the  columns  above  the  new  tenth  floor  inserted; 
that  this  work  of  lifting  the  roof  was  performed  by 
another  gang,  known  as  "house  movers,"  or  "Freis- 
tadt's  men;"  that  the  building  was  made  up  of  a  large 
number  of  so  called  "panels" — that  is,  the  spaces  be- 
tween four  columns,  which  panels  were  about  twenty 
feet  square,  and  the  distance  between  the  floors  from 
twelve  to  fifteen  feet ;  that  at  the  time  of  the  accident 
the  laying  of  all  of  the  beams  and  girders  of  the  tenth 
floor  had  been  completed,  and  the  several  "raising" 
gangs  were  engaged  in  different  panels  of  the  building 
in  placing  iron  in  position  above  the  tenth  floor,  most 
of  the  columns  above  the  tenth  floor  were  in,  and,  as 
one  witness  stated,  the  girders  of  three  panels  on  the 
eleventh  floor  had  been  laid. 

In  order  the  better  to  understand  the  circumstances 
surrounding  the  accident,  it  is  proper  to  describe  more 
fully  the  particular  construction  of  the  building,  and 
the  methods  employed  in  erecting  the  two  additional 
stories.  The  four  columns  in  each  panel  were  con- 
nected by  iron  beams,  the  beams  running  north  and 
south  being  known  as  "column  beams,"  and  those  run- 
ning east  and  west  as  "girders."  At  equi-distant  in- 
tervals, running  north  and  south,  were  two  beams, 
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known  as  "  intermediate ' '  beams,  which  divided  the 
panel  into  three  rectangular  divisions.  The  arrange- 
ment of  the  building  was  such  that,  for  instance,  the 
south  girder  of  one  panel  was  the  north  girder  of  the 
panel  immediately  south  of  it,  and  west  column  beam 
of  one  panel  was  the  east  column  beam  of  the  panel 
immediately  west  of  it.  On  each  side  of  each  column 
beam,  and  about  one  foot  from  the  beam,  there  were 
laid  above  the  girders,  from  north  to  south,  two  long 
timbers,  each  separated  from  the  other  by  a  small 
space,  which  were  called  "16"xl6"  timbers."  These 
timbers  were  of  such  length  that  they  extended  from 
north  to  south  over  two  panels,  or  more  than  one 
panel.  But  while  these  timbers  were  supported  by  the 
girders,  they  did  not  rest  immediately  upon  them; 
they  were  "blocked  up,"  that  is,  blocking  about  three 
inches  in  thickness  being  laid  on  the  girder,  the  bottom 
of  the  timbers  was  about  three  inches  higher  than  the 
level  of  the  top  of  the  girder  beam  and  the  other  beams. 
At  the  four  corners  of  each  column,  and  resting  on 
said  16"xl6"  timbers,  the  gang  of  "house  movers,"  or 
* '  Freistadt  's.  men, ' '  placed  the  piles  of  cribbing,  con- 
sisting of  6"x6"  timbers,  about  four  feet  long,  which 
were  used  in  the  work  of  raising  the  roof.  There  were 
four  piles  of  cribbing  surrounding  each  column.  In 
order  to  have  a  convenient  staging  or  scaffold  to  walk 
upon  while  doing  this  work,  Freistadt 's  men  placed 
two  2"  planks  underneath  and  outside  of  each  cribbing, 
running  east  and  west  about  parallel  with  the  girders. 
These  planks  were  laid  underneath  the  16"xl6"  tim- 
bers, which,  as  above  mentioned,  ran  about  parallel 
with  the  column  beams,  and  were  three  inches  above 
the  level  of  the  beams.  These  planks  were  about  six- 
teen feet  long,  and  extended  over  the  column  beam  and 
the  two  intermediate  beams,  so  that  one  end  of  the 
plank  rested  on  the  column  beam,  and  the  other  end 
rested  on  the  intermediate  beam  farthest  away  from 
the  column  beam,  and  the  middle  of  the  plank  rested 
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on  the  other  intermediate  beam.  There  being  this 
three  inch  space  between  the  bottom  of  the  16"xl6" 
timbers  and  the  level  of  the  top  of  the  beams,  it  is  ap- 
parent that  a  two  inch  plank,  placed  on  top  of  the 
column  beam  and  intermediate  beams,  and  underneath 
said  timbers,  would  not  be  fastened,  and  would  be 
liable  to  be  moved  out  of  position  from  one  cause  or 
another,  and  the  evidence  tends  to  show  that  "Freis- 
tadt's  men"  endeavored  to,  and  generally  did  through- 
out the  building,  securely  fasten  these  planks  by  means 
of  wedges,  when  they  erected  these  scaffolds.  The  evi- 
dence also  shows  that,  when  the  accident  occurred,  de- 
ceased and  his  gang  of  workmen  were  engaged  in  rais- 
ing iron  in  a  panel  adjoining  State  street  and  the  third 
panel  south  of  the  alley  on  the  tenth  floor,  and  that  de- 
ceased, having  occasion  to  get  some  blue  print  plans, 
which  were  deposited  in  a  cribbing,  located  in  the 
fourth  panel  south  of  said  alley  and  immediately 
southeast  of  the  southwest  column  of  said  third  panel, 
stepped  upon  one  of  these  planks,  which  was  under- 
neath said  cribbing  and  about  fifteen  inches  south  of 
the  south  girder  of  said  third  panel,  and  the  plank 
gave  way  under  his  weight,  and  tipped,  and  he  fell  to 
the  floor  below,  and  sustained  injuries,  from  the  ef- 
fects of  which  he  subsequently  died.  The  evidence 
also  shows  that  the  plank  had  been  in  place  for  eight 
or  nine  days,  and  had  been  used  continuously  by 
* i Freistadt 's  men"  while  putting  up  said  cribbing, 
and,  after  they  had  completed  their  work  at  that  par- 
ticular point,  by  other  workmen  of  the  several  iron 
gangs,  that  there  had  been  no  previous  indications  that 
said  plank  was  unsafe,  and  that  said  plank,  just  prior 
to,  or  at  the  time  of,  the  accident,  may  have  slipped 
at  its  westerly  end  off  of  the  column  beam,  permitting 
the  deceased  to  fall,  and  that  said  plank  was  probably 
not  fastened  by  any  wedges  above  mentioned. 

The  evidence  further  shows  that  shortly  before  the 
accident  the  deceased,  and  his  gang,  had  built  a  scaf- 
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fold  for  their  derrick  to  stand  upon,  and  runways 
thereabouts  for  the  men  to  walk  and  stand  upon  while 
operating  the  derrick,  and  for  the  additional  purpose 
of  conveying  iron  to  said  derrick,  and  that  the  derrick 
was  located  about  in  the  center  of  said  third  panel, 
north  and  south,  but  near  the  west  column  beam  of 
said  panel,  and  was  supported  by  said  column  beam, 
the  nearest  intermediate  beam,  and  the  16"xl6"  tim- 
bers east  of  said  column  beam,  above  mentioned;  and 
that,  at  the  time  of  the  accident,  there  was  no  tempo- 
rary flooring  of  any  kind  on  said  tenth  floor,  except 
said  runways  about  said  derrick,  and  other  similar 
runways  in  other  panels,  the  16"xl6"  timbers,  and  said 
2"  planks  about  the  cribbings  in  the  various  panels. 

The  evidence  further  shows  that  one  E.  J.  McDowell 
was  the  superintendent  for  the  defendant  corporation 
in  the  work  on  the  building,  and  that  he  was  the  man 
in  charge  of  the  various  iron  gangs  at  work  on  the 
building,  and  that  about  two  days  before  the  accident, 
and  after  "Freistadt's  men"  had  raised  the  roof  to  a 
height  sufficient  to  allow  the  raising  of  the  iron  above 
the  tenth  floor,  and  while  at  least  some  of  the  raising 
gangs  had  commenced  that  work  on  said  floor,  a  con- 
versation was  had,  relative  to  the  use  of  said  2"  planks 
near  the  cribbings,  between  said  McDowell,  Frost,  the 
deceased,  one  Scanlin,  foreman  of  another  raising 
gang,  and  other  workmen,  to  which  conversations 
three  witnesses  testified.  Joseph  Scanlin  testified  that 
at  the  time  he  went  upon  the  tenth  floor  McDowell 
"was  superintendent  there;  he  gave  us  instructions; 
told  us  to  go  ahead  and  do  our  work,  and  do  it  as  quick 
as  possible/ ' 

"Q.  When  you  went  up  there,  did  you  hear  Mc- 
Dowell say  anything  with  reference  to  what  should  be 
done  with  the  boards  laying  there,  or  planks  T ' ' 

"A,  He  told  me  to  go  ahead  and  use  any  board  I 
got  hold  of." 

Eichard  Edwards,  a  workman  in  the  gang  of  which 
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the  deceased  was  the  foreman,  testified  that  after  he 
went  to  work  on  the  tenth  floor  a  conversation  was  had 
with  McDowell  with  reference  to  the  2"  planks,  and 
that  Joseph  Scanlin,  and  the  deceased,  Frost,  were 
present 

6  i  Q.  Now,  at  that  time,  did  you  have  any  conversa- 
tion with  McDowell  with  reference  to  the  planks?" 

"A.  Yes,  sir.  He  told  us  to  use  these  planks  as 
they  were.  He  says :  i  Go  ahead  and  use  these  planks 
as  they  lay.  Go  ahead  and  use  Freistadt's  planks 
around  the  cribbing. ' 9 ' 

The  witness  further  testified  on  cross-examination: 

"Q.  Well,  you  were  compelled  to  use  them,  any- 
how, were  you  not  f ' ' 

"A.   We  had  to  use  them ;  we  had  to  walk  on  them." 

John  Dugan,  also  a  workman  in  Frost's  gang,  testi- 
fied: "Joe  Scanlin  got  one  of  the  derricks,  and  he 
started  to  raising  beams,  and  I  heard  Scanlin  say — " 

"Q.    State  what  McDowell  said?" 

"A.  You  will  have  to  use  them  planks.  He  told  us 
that  we  would  have  to  use  these  planks;  that  there 
were  no  others  there,  and  that  we  would  have  to  get 
around  on  them." 

It  also  appeared  from  the  testimony  of  at  least  one 
of  the  witnesses  that  it  was  the  usual  custom  of  struc- 
tural iron  workers  to  build  their  own  scaffolds,  but 
there  was  no  evidence  that  the  deceased's  contract  of 
employment  was  made  with  reference  to  such  custom. 

It  also  appears  from  the  testimony  of  some  of  the 
witnesses  that,  because  of  certain  actions  and  move- 
ments of  Shirley's  gang  in  said  fourth  panel  just  prior 
to  the  accident,  and  because  of  certain  actions  and 
movements  of  deceased's  gang  in  the  third  panel  just 
prior  to  the  accident,  possibly  the  particular  planking 
in  fourth  panel,  where  the  deceased  fell,  may  have  been 
moved  out  of  place,  or  the  wedges  there  loosened,  if 
any  wedges  at  any  time  were  there,  but  there  is  no 
positive  testimony  of  any  disturbance  of  said  planking 
immediately  prior  to  the  accident. 
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The  declaration  consisted  of  two  counts.  The  first 
count  charged  that  defendant  negligently  failed  to 
provide  as  safe  a  place  for  the  said  Frost  to  do  the 
work  required  of  him  as  the  nature  of  the  work  would 
permit,  in  that  he,  the  said  Frost,  while  exercising  due 
care  for  hifi  own  safety,  i  i  stepped  upon  an  improperly 
supported  plank  upon  the  girders  and  joists  of  said 
tenth  floor,  which  gave  way  with  him,  and  he  was  pre- 
cipitated  to  and  upon  the  floor  beneath,  sustaining 
mortal  injuries,' '  etc.  The  second  count  proceeded 
upon  an  alleged  violation  of  an  ordinance  of  the  city 
of  Chicago,  a  portion  of  which  is  as  follows : 

"It  shall  be  the  duty  of  all  owners,  contractors  and 
builders,  and  all  persons  who  shall  have  the  supervis- 
ion or  control  of  the  construction  or  remodeling  of 
any  building  more  than  thirty  feet  high,  to  put  in  and 
lay  upon  the  upper  side  of  the  joists  or  girders  of 
each  story  in  any  building,  as  soon  as  the  joists  or 
girders  are  laid,  a  good  and  substantial  temporary  or 
permanent  floor  for  the  protection  of  employes  and 
all  persons  engaged  in  or  upon  the  construction  of  said 
building  wherein  no  unprotected  opening  shall  be  left ; 
and  it  shall  be  unlawful  to  place  or  put  up  the  joists 
or  girders  of  another  story  until  each  lower  floor  is 
thus  laid." 

The  second  count,  after  setting  out  said  ordinance, 
charged  that  the  said  building,  which  defendant  was 
engaged  in  remodeling  and  adding  additional  stories 
to,  "was  more  than  thirty  feet  high,"  and  that  defend- 
ant, not  regarding  its  duty  as  required  by  said  ordi- 
nance, negligently  "failed  to  lay  upon  the  upper  side 
of  the  joists  and  girders  of  the  tenth  story,  before  put- 
ting up  the  joists  or  girders  of  the  story  next  above, 
*  •  •  a  good  and  substantial  floor,"  by  reason 
whereof  said  Frost,  while  exercising  due  care  for  his 
own  safety,  fell  and  was  mortally  injured,  etc. 

During  the  trial  the  court  admitted  in  evidence,  over 
objection,  that  portion  of  said  ordinance  which  was 
set  out  in  the  declaration,  and,  at  the  conclusion  of 
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plaintiff's  evidence,  overruled  defendant's  motion  to 
take  the  case  from  the  jury,  whereupon  defendant 
rested  and  did  not  introduce  any  evidence,  and  the 
court  again  denied  defendant's  motion  to  take  the 
case  from  the  jury,  and  subsequently  the  jury,  after 
the  court  had  given  fifteen  instructions  offered  by  de- 
fendant, returned  a  verdict  in  favor  of  the  plaintiff  for 
ten  thousand  dollars,  and  the  judgment  followed. 

Counsel  for  appellant,  in  urging  this  court  to  re- 
verse the  judgment,  makes  the  following  points :  The 
trial  court  erred,  (a)  in  admitting  said  ordinance  in 
evidence,  (b)  in  refusing  to  direct  a  verdict  for  the 
defendant  on  each  count  of  the  declaration,  (c)  in  ad- 
mitting improper  and  incompetent  evidence  over  ob- 
jection, and  (d)  in  refusing  certain  instructions  of- 
fered by  defendant;  (e)  that  the  verdict  is  excessive, 
and  (f )  that  counsel  for  plaintiff,  in  his  argument  to 
the  jury,  made  improper  remarks  prejudicial  to  de- 
fendant. 

On  the  question  of  the  admission  in  evidence  of  said 
ordinance  counsel  for  appellant  argues  that  it  should 
not  have  been  admitted  because,  (1)  the  evidence  failed 
to  disclose  that  defendant  had  the  supervision  or  con- 
trol of  the  construction  or  remodeling  of  said  building, 
(2),  the  two  new  stories  which  were  being  added  to 
said  building  were  not  over  thirty  feet  high,  and  (3), 
the  evidence  failed  to  disclose  any  breach  of  the  ordi- 
nance, in  that  the  laying  of  joists  and  girders  of 
"another  story,"  to  wit,  the  eleventh  story,  had  not 
been  commenced,  and,  therefore,  it  was  not  then  neces- 
sary to  have  the  flooring  in  on  the  tenth  floor  required 
by  the  ordinance. 

While  we  think  it  may  be  properly  inferred  from 
the  evidence  th$t  the  defendant  did  have  the  super- 
vision and  control  of  the  construction  and  remodeling 
of  said  building,  still,  even  if  this  were  not  so,  appel- 
lant is  in  no  position  to  raise  the  point,  it  not  having 
filed  a  special  plea  alleging  this  fact,  but  only  the  gen- 
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eral  issue.  Morris  v.  Williams,  143  111.  App.  140; 
Pennsylvania  Co.  v.  Chapman,  220  HI.  428;  Chicago, 
etc.  Co.  v.  Jerka,  227  HI.  95 ;  Brunhild  v.  Chicago,  etc. 
Co.,  239  El.  621. 

As  to  counsel's  contention  that  the  ordinance  is  not 
applicable  because  the  stories  to  be  added  to  the  build- 
ing were  not  over  thirty  feet  high,  we  think  that,  even 
if  the  evidence  disclosed  that  such  additions  were  not 
of  that  height,  which  we  are  not  prepared  to  say  is  so, 
still  the  ordinance,  as  we  construe  it,  is  applicable  to 
any  owner,  contractor  or  builder  who  is  engaged  in 
the  remodeling  of  any  "building  more  than  thirty  feet 
high,"  and  the  evidence  shows  that  said  building  was 
about  150  feet  in  height. 

As  to  counsel's  third  contention  that  the  evidence 
failed  to  disclose  any  breach  of  the  ordinance,  in  that 
the  laying  of  the  joists  and  girders  of  " another  story" 
had  not  been  commenced,  suffice  it  to  say  that  the  wit- 
ness Scanlin  testified  that,  on  the  day  of  the  accident, 
the  girders  of  three  panels  were  in  place  on  the 
eleventh  floor. 

We  are  therefore  of  the  opinion  that  the  trial  court 
properly  admitted  said  ordinance  in  evidence. 

Counsel  for  appellant  also  urges  that  the  trial  court 
erred  in  not  directing  a  verdict  for  his  client  on  the 
second  count  of  the  declaration — the  ordinance  count, 
for  the  reason  that  no  breach  of  the  ordinance  was 
shown.  From  what  has  already  been  said  it  sufficiently 
appears,  we  think,  that  the  evidence  disclosed  a  viola- 
tion of  said  ordinance,  and  we  are  of  the  opinion  that 
the  trial  court  did  not  err.  A  violation  of  sufeh  an 
ordinance  is  prima  facie  evidence  of  negligence,  if  such 
violation  contributed  to  the  injury,  which  we  think  it 
did.  O'Donnell  v.  Eiter-Conley  Company,  124  111. 
App.  544 ;  H.  Channon  Co.  v.  Hahn,  189  111.  28 ;  True  & 
True  Co.  v.  Woda,  201  111.  315. 

Counsel  for  appellant  states  that  the  gist  of  the 
first  count  of  the  declaration  is  that  deceased  "stepped 
upon  an  improperly  supported  plank  upon  the  girders 

Vol.  CLXVIII  82. 
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and  joists  of  said  tenth  floor,  which  gave  way  with 
him,"  and  argues  that  the  trial  court  erred  in  not  di- 
recting a  verdict  on  that  count,  because:  (1)  deceased 
assumed  the  risk  of  just  such  an  accident  as  this  in  a 
building  in  the  course  of  construction,  (2)  that  before 
plaintiff  can  recover  he  must  establish  that  defendant 
had  superior  means  of  knowledge  over  deceased  of 
discovering  the  dangerous  condition  of  the  particular 
planking,  which  plaintiff  did  not  do,  (3)  that  the  posi- 
tion of  deceased  as  a  foreman  imposed  upon  him, 
rather  than  upon  defendant,  the  duty  of  making  the 
necessary  inspections  of  the  particular  planking,  and 
(4)  that  the  evidence  showed  that  the  condition  of  the 
particular  planking  was  reasonably  safe  in  that  it  had 
been  used  for  several  days  prior  to  the  accident,  and 
that  there  is  no  evidence  tending  to  show  any  notice 
to  defendant  of  changed  conditions,  or  any  want  of 
ordinary  care  on  the  part  of  defendant  in  affording  to 
deceased  a  safe  place  in  which  to  work. 

To  which  contention  counsel  for  appellee  replies, 
(1)  that  the  doctrine  of  assumption  of  risk,  as  applied 
in  this  state  to  certain  accidents  happening  in  build- 
ings in  the  course  of  construction,  does  not  apply  to 
the  facts  in  this  case,  where  the  evidence  tends  to  show 
that  deceased  was  directed  by  defendant's  superin- 
tendent to  make  use  of  the  particular  planking,  (2) 
that  it  makes  no  difference  in  this  case  whether  or  not 
defendant  had  superior  means  of  knowledge  over  de- 
ceased of  discovering  the  dangerous  condition  of  the 
planking,  and  that,  where  a  master  furnishes  a  servant 
with  a  staging  upon  which  to  work  and  directs  that 
servant  to  use  it,  as  in  this  case,  the  law  imposes  upon 
the  master  the  duty  of  providing  a  secure  and  safe 
staging,  although  another  person  may  have  constructed 
it,  (3)  that  this  duty  of  the  master  towards  the  serv- 
ant is  a  continuing  duty,  requiring  the  master,  rather 
than  the  servant,  to  exercise  reasonable  diligence  in 
making  frequent  and  careful  inspections,  and  that  it 
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was  for  the  jury  to  determine  in  this  case,  under  all 
the  evidence,  whether  or  not  the  defendant  had  exer- 
cised such  reasonable  diligence  in  making  such  inspec- 
tions, and  (4)  that  under  the  law  the  servant  does  not 
assume  the  risks  arising  from  latent  dangers  or  de- 
fects, of  which  the  master  could  have  had  knowledge 
by  the  exercise  of  reasonable  care,  and  that  in  this 
case,  under  the  particular  arrangement  of  the  plank- 
ing, and  the  evidence  tending  to  show  the  absence  of 
the  wedges  at  the  place  of  the  accident,  in  connection 
with  all  the  other  facts  proved  on  the  trial,  it  was  for 
the  jury  to  say  whether  or  not  the  defendant  was 
guilty  of  negligence,  and  whether  or  not  at  the  time  of 
the  accident  the  deceased  was  exercising  due  care  for 
his  own  safety. 

After  a  careful  review  of  the  evidence  in  this  case, 
and  of  many  pertinent  decisions,  we  are  of  the  opinion 
that  the  trial  court  did  not  err  in  refusing  to  direct  a 
verdict  for  the  defendant  on  the  first  count  of  plaint- 
iff's declaration. 

While  there  is  some  difference  of  opinion  in  the  re- 
ported cases  as  to  whether  or  not  the  master  is  liable 
for  a  servant's  injuries  occasioned  by  the  fall  of  a 
scaffold,  because  of  some  latent  defect,  where  the  mas- 
ter directs  the  servant  to  make  use  of  such  scaffold, 
and  which  scaffold  the  servant  had  no  part  in  con- 
structing, and  which  had  been  abandoned  by  those  who 
erected  it,  still  the  current  of  authority  seems  to  be 
that  the  master,  having  adopted  the  scaffold  as  his  own, 
is  consequently  liable,  under  the  rule  that  it  is  the  duty 
of  the  master  to  furnish  the  servant  with  a  reasonably 
safe  place  in  which  to  work.  In  Bourbonnais  v.  West 
Boylston  Mfg.  Co.,  184  Mass.  250,  actions  were  in- 
stituted by  two  carpenters  for  injuries  alleged  to  have 
been  caused  by  their  being  set  to  work  by  defendant's 
superintendent  upon  an  unsafe  temporary  staging. 
There  was  evidence  that  one  upright  of  the  staging 
was  fastened  insecurely,  that  two  braces,  which  at 
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first  had  been  used  to  keep  it  in  place,  had  been  re- 
moved before  the  accident,  that  the  staging  was  built 
by  a  superintendent  of  the  defendant  for  another  job 
for  which  it  had  been  used  successfully,  as  the  plaint- 
iffs knew,  that  another  superintendent  of  the  defend- 
ant in  effect  told  plaintiffs  to  use  the  staging  in  doing 
their  work,  and  knew  that  plaintiffs  were  using  it,  that 
plaintiffs  had  no  part  in  building  the  staging,  that 
neither  of  said  superintendents  had  inspected  the  stag- 
ing at  any  time  since  its  completion,  and  that  the  stag- 
ing fell  while  plaintiffs  were  at  work  upon  it  and  they 
were  injured.  It  was  held  that  whether  or  not  defend- 
ant was  negligent  in  furnishing  the  staging,  and  in 
directing  or  allowing  plaintiffs  to  use  the  same,  and 
whether  or  not  plaintiffs  were  in  the  exercise  of  due 
care,  were  questions  of  fact  for  the  jury. 

In  Chicago  and  Alton  K.  E.  Co.  v.  Maroney,  170  HL 
520,  where  one  of  a  gang  of  bricklayers  was  injured 
by  the  fall  of  a  defectively  constructed  scaffold  which 
had  been  erected  by  the  foreman  and  workmen  of 
another  gang,  and  where  it  appeared  from  the  evi- 
dence that  certain  braces,  intended  to  be  used  in  the 
construction  of  the  scaffold  and  necessary  to  be  used 
to  properly  strengthen  it,  were  not  used,  it  was  held 
that  the  master  was  liable,  notwithstanding  the  fact 
that  plaintiff  had  not  affirmatively  proved  (a)  that 
the  master  had  notice  of  the  defect,  and  (b)  that  plaint- 
iff had  not  had  equal  opportunity  with  the  master  of 
knowing  of  said  defect ;  and  that  plaintiff  had  a  right 
to  assume  that  the  master  had  discharged  his  duty, 
and  to  act  upon  that  assumption,  and  that,  even  if  it 
be  conceded  that  the  men  who  constructed  the  scaffold 
were  fellow  servants  of  plaintiff,  still  the  master  was 
liable,  and  on  the  ground  of  his  duty  to  furnish  to 
plaintiff  a  reasonably  safe  place  and  appliances  in 
which  and  with  which  to  work,  which  duty  he  could 
not  divest  himself  of  by  any  delegation  to  others. 

In  McBeath  v.  Eawle,  93  HI.  App.  212,  a  scaffold, 
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upon  which  plaintiff's  intestate  was  working  at  setting 
stone  upon  a  building,  and  which  had  been  previously 
constructed  by  the  brick-mason  gang,  gave  way  and 
fell.  The  cause  of  the  accident  was  an  unsound  scant- 
ling used  as  one  of  the  supports  of  the  scaffold.  This 
scantling  was  weakened  by  a  knot  in  it,  which  was 
open  to  observation  and  could  have  been  detected  by 
inspection.  It  was  urged  that  because  of  these  facts 
there  could  be  no  recovery,  and  upon  the  rule  of  law 
as  enunciated  in  the  cases  of  Goldie  v.  Werner,  151 
111.  551,  Howe  v.  Medaris,  183  111.  288,  and  many 
similar  cases.  But  the  Appellate  Court  held  that  said 
rule  "does  not  apply  to  defeat  a  recovery  upon  facts 
which  disclose  that  the  defect  in  a  scaffold  was  one 
which  the  master  should  have  discovered  by  such  in- 
spection as  the  exercise  of  ordinary  care  would  re- 
quire, and  where  the  servant  does  not  appear  to  have 
had  knowledge  of  the  defect,  and  is  so  employed  that 
he  has  the  right  to  rely  upon  the  duty  of  the  master 
having  been  performed,  without  himself  inspecting  the 
scaffold."  The  case  was  affirmed  in  McBeath  v.  Bawle, 
192  HI.  626,  where  it  was  also  decided  that  knowledge 
by  a  stone-setter  of  a  well  recognized  custom,  in  the 
erection  of  stone  veneer  buildings,  for  the  brick-ma- 
sons to  erect  the  scaffolding,  upon  which  the  stone- 
setters  worked,  does  not  waive  the  stone-setter's  right 
to  have  his  master  provide  him  a  reasonably  safe  place 
to  work,  in  the  absence  of  proof  that  his  contract  of 
employment  was  made  with  reference  to  such  custom. 
But  we  think  the  further  analysis  of  the  many  re- 
ported cases,  pertinent  to  the  issues  involved  here,  is 
unnecessary  to  disclose  that  the  trial  court  did  not 
err  in  refusing  to  direct  a  verdict  for  the  defendant. 
Eeference,  however,  is  made  to  the  following  "scaf- 
fold" cases:  Hinchliff  v.  Eobinson,  118  111.  App.  450; 
Lafayette  Bridge  Co.  v.  Olsen,  108  Fed.  Rep.  (C.  C. 
A.)  335;  Chambers  v.  American  Tin  Plate  Co.,  129 
Fed.  Eep.  (C.  C.  A.)  561;  Edward  Hines  Lumber  Co. 


502         Appellate  Courts  of  Illinois. 

The  People  v.  Weiss,  168  111.  App.  502. 

v.  Liras,  172  111.  315;  Metcaif  Co.  v.  Nystedt,  203  111. 
333;  Ehlen  v.  OTDonnell,  205  111.  38;  Shillinger  Bros. 
Co.  v.  Smith,  225  111.  74;  Dickson  v.  Swift  Co.,  238  111. 
62. 

No  good  purpose  will  be  served  in  discussing  the 
other  points  raised  by  counsel  for  appellant.  Suffice  it 
to  say  that  we  have  considered  each  and  all  of  them 
and  are  of  the  opinion  that  the  verdict  is  not  excessive, 
that  the  remarks  of  counsel  for  plaintiff  in  his  argu- 
ment to  the  jury,  which  are  complained  of,  were  not  so 
prejudicial  to  appellant  as  to  warrant  a  reversal  of 
this  case,  that  the  trial  court  did  not  err  in  refusing 
to  give  the  instructions  mentioned,  and  that  the  admis- 
sion by  the  trial  court  of  certain  evidence  complained 
of  was  not  prejudicial  error. 

For  the  reasons  indicated  the  judgment  of  the  Su- 
perior Court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  Alfred  Weiss,  Plaintiff  in  Error, 

Gen.  No.  16,170* 

1.  Pleading — what  deftniteness  required  of  information.  The 
information  must  have  the  same  deftniteness  in  respect  to  its- 
allegations  as  is  required  of  an  indictment. 

2.  Pleading — when  information  fatally  defective.  An  informa- 
tion is  fatally  defective  which  fails  to  show  upon  its  face  that 
the  offense  charged  was  committed  within  the  statutory  period  of 
limitation,  and  this  notwithstanding  no  objection  was  raised  in  the 
lower  court  and  a  plea  of  guilty  entered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  A. 
Dicker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed 
March  14,  1912. 
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Loins  Gbrenberg,  for  plaintiff  in  error. 

John  E.  W.  Waymast,  for  defendant  in  error ;  Otto 
B.  Schbam,  of  counsel. 

Mb.  Justice  Geidley  delivered  the  opinion  of  the 
court. 

On  August  19,  1909,  the  plaintiff  in  error  was  ar- 
rested by  virtue  of  a  capias  issued  by  the  Municipal 
Court  of  Chicago,  and  founded  upon  an  information, 
duly  signed  and  sworn  to  and  filed  in  said  court  on  said 
day,  as  follows : 

"Edward  S.  McGuire,  a  resident  of  the  City  of  Chi- 
cago, in  the  State  aforesaid,  in  his  own  proper  person, 
comes  now  here  into  Court,  and,  in  the  name  and  by 
the  authority  of  The  People  of  the  State  of  Illinois, 
gives  the  Court  to  be  informed  and  understand  that 
Alfred  Weiss,  late  of  said  City  of  Chicago,  heretofore, 
to-wit:  on  the  4th  day  of  August,  A.  D.  190  ,  at  the 
City  of  Chicago,  aforesaid,  unlawfully,  designedly  and 
with  intent  to  cheat  and  defraud  Rothchild  Company, 
a  corporation  organized  and  existing  by  virtue  of  the 
laws  of  the  State  of  Illinois,  falsely  represented  and 
pretended  that  a  certain  bank-check,  then  and  there 
produced  by  him  to  be  a  good  and  valid  bank-check,  for 
the  payment  of  $15,  by  means  of  which  said  false  pre- 
tenses, did  then  and  there  unlawfully  obtain  from  said 
corporation  fifteen  dollars  of  the  value  of  $15,  in  law- 
ful money  of  the  United  States  of  America,  The  prop- 
erty of  said  corporation,  The  said  Alfred  Weiss  then 
and  there  well  knowing  the  said  false  pretenses  to  be 
false,  with  the  intent  to  cheat  and  defraud  said  cor- 
poration, whereas  in  truth  and  in  fact  the  said  bank- 
check,  was  not  a  good  and  valid  bank-check,  for  the 
payment  of  the  aforesaid  money,  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  and 
against  the  Peace  and  Dignity  of  The  People  of  the 
State  of  Illinois. 9 ' 

It  will  be  noticed  that  in  said  information  the  date 
of  the  commission  of  the  offense  is  alleged  to  be  "here- 
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tofore,  to-wit:  on  the  4th  day  of  August,  A.  D.  190  , 
at"  etc.,  and  that  this  is  the  only  allegation  as  to  the 
time  of  the  commission  of  said  offense.  Of  course,  the 
year  i  i  190  "  is  an  impossible  year,  and  it  is  quite  evi- 
dent that  the  last  figure  of  the  year  was  inadvertently 
omitted,  but  what  that  figure  was  intended  to  be, 
whether  an  "0",  or  any  figure  from  "1"  to  "9"  in- 
clusive, cannot  be  inferred  with  any  certainty. 

To  this  charge  plaintiff  in*  error,  upon  being  ar- 
raigned on  said  August  19,  1909,  pleaded  guilty,  and 
the  court  sentenced  him  to  the  House  of  Correction 
for  a  period  of  nine  months.  On  October  19,  1909,  a 
writ  of  error  from  this  court  was  filed  in  said  Municipal 
Court,  and  the  bond  of  plaintiff  in  error,  with  surety, 
was  there  filed  and  approved,  conditioned  that  plaint- 
iff in  error  would  prosecute  his  writ  of  error  with  ef- 
fect, and  in  case  the  judgment  of  said  Municipal  Court 
was  affirmed  that  he  would  surrender  himself  to  the 
bailiff,  etc. 

Counsel  for  plaintiff  in  error  urges  that  the  judg- 
ment of  the  trial  court  should  be  reversed  because,  (1) 
the  information  failed  to  charge  an  offense,  and  (2)  the 
information  failed  to  show  upon  its  face  that  the  of- 
fense was  committed  within  the  period  of  eighteen 
months  prescribed  by  section  316  of  our  criminal  code. 

To  these  contentions,  counsel  for  the  People  replies 
that  the  information  charged  the  offense  of  obtaining 
money  by  false  pretenses  under  section  96  of  our  crim- 
inal code,  that  plaintiff  in  error  pleaded  guilty  to  the 
information,  that  no  objections  were  made  to  the  in- 
formation in  the  trial  court,  and  no  rulings  of  that 
court  were  made  thereon,  and  that  the  question  of  the 
applicability  of  the  statute  of  limitations  was  not  in 
any  way  preserved  in  the  record  for  review. 

Eliminating  for  the  moment  the  question  of  the  date, 
and  assuming  that  the  information  definitely  fixed  the 
date  of  the  commission  of  the  offense  within  the  period 
of  the  statute,  we  think  that  the  information  does  suf- 
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ficiently  charge  an  offense  under  section  96  of  the  crim- 
inal code. 

But,  when  the  allegation  as  to  the  time  is  considered, 
as  well  as  the  fact  that  plaintiff  in  error  pleaded  guilty 
to  the  information  and  made  no  motion  in  arrest  of 
judgment,  two  questions  are  presented,  namely :  Does 
the  information  sufficiently  charge  an  offense  1  And  if 
not,  has  plaintiff  in  error  waived  that  insufficiency  by 
his  plea  of  guilty  and  by  not  appropriately  raising  the 
question  in  the  trial  court  T 

It  is  seemingly  the  law  of  this  State  that  an  infor- 
mation must  have  the  same  definiteness  in  respect  to 
its  allegations  as  is  required  of  an  indictment.  Parris 
v.  People,  76  HI.  274;  Gould  v.  People,  89  111.  216.  And 
as  to  indictments  it  is  provided  by  section  411  of  our 
Criminal  Code  that 

"All  exceptions  which  go  merely  to  the  form  of  the 
indictment,  shall  be  made  before  trial,  and  no  motion 
in  arrest  of  judgment,  or  writ  of  error,  shall  be  sus- 
tained, for  any  matters  not  affecting  the  real  merits  of 
the  offense  charged  in  the  indictment. ' ' 

Does,  therefore,  the  failure  of  the  information  to 
charge  upon  its  face  the  commission  of  an  offense  at  a 
time  within  the  period  of  the  statute  of  limitations, 
affect  the  "real  merits' '  of  the  offense  charged?  We 
think  it  does. 

"When  the  time  becomes  material,  either  as  con- 
stituting an  element  of  the  crime,  or  as  affording  to 
the  accused  a  bar  to  the  proceeding,  it  must  be  accu- 
rately stated.' '  (22  Cyc,  314.)  "And  where  the  time 
within  which  an  offense  may  be  prosecuted  is  limited 
by  statute,  the  time  of  the  act  averred  in  the  indict- 
ment should  appear  to  be  within  such  limit."  (22  Cyc, 
316.) 

In  Garrison  v.  People,  87  HI.  96,  a  count  of  the  in- 
dictment, found  in  September,  1876,  charged  a  larceny 
to  have  been  committed  in  January,  1866,  without 
showing  that  the  accused  had,  at  any  time,  been  a  "per- 
son fleeing  from  justice, ' '  It  was  held  that  the  count 
was  clearly  bad  and  should  have  been  quashed. 
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In  Church  v.  People,  10  111.  App.  222,  the  defend- 
ant  was  convicted  by  a  jury  of  petit  larceny,  upon  an 
indictment  for  grand  larceny  found  more  than  eighteen 
months  after  the  commission  of  the  offense,  and  which 
did  not  allege  that  during  said  time  the  defendant  was 
out  of  the  State,  etc.,  and  it  was  held  that  the  offense 
was  barred  and  that  the  indictment  was  bad. 

In  Dreyer  v.  People,  176  HI.  590,  it  was  held  that 
the  rule  that  the  proof  need  not  show  the  commission 
of  the  offense  at  the  time  alleged  in  the  indictment, 
would  not  aid  an  indictment  against  a  municipal  offi- 
cer for  failure  to  account  for  funds,  where,  according 
to  the  date  alleged,  it  did  not  appear  on  the  face  of  the 
indictment  that  he  was  under  any  duty  then  to  account, 
and  that,  "in  determining  the  sufficiency  of  the  indict- 
ment, the  court  is  to  take  the  date  alleged  as  the  true 
one,"  and  that  where  the  time  is  so  alleged  as  to  dis- 
close no  crime,  it  must  be  held  bad. 

In  Lamkin  v.  People,  94  111.  501,  an  indictment  was 
returned  on  March  22,  1879,  in  which  plaintiffs  in  er- 
ror were  charged  with  conspiring  together  on  July  7, 
1877,  to  cheat  and  defraud  certain  parties  named 
therein  of  their  goods,  chattels,  etc  A  motion  to  quash 
the  indictment  was  made  and  overruled,  and  the  de- 
fendants were  tried,  and  the  jury  returned  a  verdict 
of  guilty,  whereupon  motions  for  a  new  trial  and  in 
arrest  of  judgment  were  made  and  overruled,  and  the 
court  entered  judgment  on  the  verdict.  Upon  writ  of 
error,  said  judgment  was  reversed  and  the  cause  re- 
manded on  the  ground  that  where  an  indictment  for  a 
misdemeanor  shows  upon  its  face  that  the  offense  was 
committed  more  than  eighteen  months  before  the  fil- 
ing of  the  same,  without  bringing  the  case  within  any 
of  the  exceptions  under  which  an  indictment  may  be 
returned  after  the  expiration  of  that  time,  said  indict- 
ment is  bad  and  should  be  quashed.  The  court,  in 
speaking  of  the  construction  of  statutes  of  limitation, 
quotes  from  a  well  known  writer  on  Criminal  Law,  as 
follows,  (p.  504) : 
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^  "The  statute  is  not  a  statute  of  process,  to  be  scan- 
tily and  grudgingly  applied,  but  an  amnesty,  declaring 
that  after  a  certain  time  oblivion  shall  be  cast  over  the 
offense ;  that  the  offender  shall  be  at  liberty  to  return 
to  his  country  and  resume  his  immunities  as  a  citizen, 
and  that  from  henceforth  he  may  cease  to  preserve  the 
proofs  of  his  innocence,  for  the  proofs  of  his  guilt 
are  blotted  out.  Hence  it  is  that  statutes  of  limitation 
are  to  be  liberally  construed  in  favor  of  the  defend- 
ant/ ' 

In  State  v.  Sammons,  95  Ind.  22,  an  indictment  was 
returned  charging  the  accused  with  having  sold  intoxi- 
cating liquors  without  a  license  "on  the  15th  day  of 
March,  A.  D.  188-.' '  The  indictment  was  quashed  on 
the  ground  that  while  the  day  and  the  month  were 
stated  in  the  indictment,  the  year  was  not  stated,  un- 
less it  be  the  year  A.  D.  188  .  The  state  appealed,  and 
the  action  of  the  lower  court  in  quashing  the  indict- 
ment was  reversed,  and  on  the  ground  that,  while  by 
the  common  law  and  by  the  decisions  of  many  states 
of  the  United  States  such  an  indictment  would  be  bad, 
it  was  provided  by  statute  of  Indiana  that  a  failure 
to  state  in  the  indictment  a  time  when  the  offense  was 
committed,  or  an  imperfect  statement  of  such  time, 
unless  time  be  of  the  essence  of  the  offense,  would  not 
render  such  indictment  faulty,  and  that  it  was  ap- 
parent that  the  statement  of  time  in  the  indictment  in 
question  was  an  imperfect  statement,  in  that  the 
figures,  and  the  dash  following,  clearly  indicated  that 
an  additional  figure  was,  by  oversight,  omitted. 

We  are  aware  of  no  such  similar  statute  in  Illinois 
upon  which  a  like  decision  herein  might  be  predicated. 
And  even  the  Supreme  Court  of  Indiana  in  a  later  case, 
referring  to  and  explaining  the  Sammons  case,  decided 
that  an  indictment  which  charged  the  commission  of 
the  offense  on  an  impossible  date,  such  as  "the  16th 
day  of  August  18184,' '  was  bad.  Murphy  v.  State,  106 
Ind.  96. 

In  Blake  v.  State,  3  Tex.  App.  149,  where  it  appeared 
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that  by  statute  of  Texas  one  of  the  requisites  of  an  in- 
formation was  "that  the  time  of  the  commission  of  the 
offense  be  some  date  anterior  to  the  filing  of  the  infor- 
mation, and  that  the  offense  does  not  appear  to  be 
barred  by  limitation, ' '  it  was  decided  that  where  the 
information  charged  that  the  offense  was  committed 
' '  on  August  18,  A.  D.  one  thousand  eight  and  seventy- 
five,'  '  such  information  was  not  sufficient,  because  "it 
can  hardly  be  said  that  this  charges  any  date  at  all. 
Certainly  it  does  not  appear  therefrom  that  the  of- 
fense was  not  barred  by  limitation  at  the  time  it  was 
filed/ ' 

In  State  v.  O'Donnell,  81  Maine  271,  an  indictment, 
which  was  found  on  the  first  Tuesday  of  May,  1888, 
charged  the  offense  to  have  been  committed  "on  May 
15,  1807,"  and  the  court  held  the  indictment  to  be 
fatally  defective,  as  it  fixed  a  date  thirteen  years  be- 
fore Maine  became  a  sovereign  state,  and  was  prac- 
tically an  impossible  date,  and  hence  no  date. 

In  State  v.  Shaw,  113  Tenn.  536,  the  indictment  was 
found  in  January,  1904,  charging  the  offense  to  have 

been  committed  "on  the day  of  March,  1904," 

— a  date  subsequent  to  the  finding  of  the  indictment. 
The  offense  was  one  to  which  a  statute  of  limitation 
of  one  year  applied.  The  court  held  that  where  there 
is  a  statute  of  limitation,  which  bars  the  offense  after 
a  certain  period,  there  should  be  a  sufficiently  definite 
averment  of  the  time  in  the  indictment  to  show  that 
the  offense  was  committed  within  the  statutory  limit; 
that  where  an  impossible  date  is  given,  as  in  the  in- 
dictment in  question,  it  will  be  disregarded  if  the  of- 
fense is  one  as  to  which  there  is  no  statute  of  limita- 
tion, or  as  to  which  the  date  itself  is  not  important, 
and  that,  if  the  date  in  the  indictment  in  question 
should  be  disregarded  as  an  impossible  one,  still  the 
indictment  would  be  bad,  because  it  would  not  appear 
therefrom  that  the  offense  was  committed  within  the 
statutory  limitation. 

In  State  v.  Bruce,  26  W.  Va.  153,  where  it  appeared 
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that  by  statute  of  West  Virginia  it  was  provided  that 
1 '  no  indictment  or  other  accusation  shall  be  quashed  or 
deemed  invalid  •  *  *  for  omitting  to  state,  or  stat- 
ing imperfectly,  the  time  at  which  the  offense  was  com- 
mitted, where  time  is  not  of  the  essence  of  the  offense," 
and  that  it  was  further  provided  that  "no  exception 
shall  be  allowed  for  any  defect  or  want  of  form  in  any 
presentment  or  indictment,  *  *  *  but  the  court 
shall  give  judgment  thereon  according  to  the  very  right 
of  the  case,"  an  indictment  was  found  for  a  misde- 
meanor which  was  barred  within  a  certain  period  by 
a  statute  of  limitation,  but  such  indictment  did  not  al- 
lege any  date  of  the  commission  of  the  offense.  It  was 
held  that  by  the  common  law  every  indictment  should 
allege  the  time  the  offense  was  committed;  that  this 
rule  has  been  modified  by  the  statute  first  above  men- 
tioned, but  that  in  misdemeanors  it  is  essential  that  it 
should  appear  from  the  indictment  that  the  offense 
was  not  barred  by  the  statute  of  limitation  at  the  time 
the  indictment  was  found,  for  otherwise  it  would  not 
show  that  the  offense  was  subsisting  and  therefore  in- 
dictable ;  and  that  the  statute  secondly  above  mentioned 
did  not  cure  the  defect  of  the  lack  of  any  date  of  the 
commission  of  the  offense  in  the  indictment  because 
the  indictment  on  its  face  did  not  disclose  that  the  ac- 
cused was  guilty  of  a  subsisting  offense. 

We  are,  therefore,  of  the  opinion  that  the  informa- 
tion in  this  case  is  defective  in  that  it  fails  to  show 
upon  its  face  that  the  offense  charged  was  committed 
within  the  statutory  period  of  limitation.  We  are  also 
of  the  opinion  that  the  plea  of  guilty  did  not  waive  the 
defect. 

"A  plea  of  guilty  has  been  held  to  have  the  same  ef- 
fect as  a  verdict  of  guilty  with  regard  to  defective 
averments ;  but  if  no  crime  is  charged  in  the  indictment 
or  information,  a  plea  of  guilty  does  not  prevent  de- 
fendant from  raising  an  objection  on  that  ground.  De- 
lects of  substance  are  not  cured  by  a  plea  of  guilty." 
(22  Cyc,  484.) 
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In  Klawanski  v.  People,  218  111.  481,  where  the  suf- 
ficiency of  an  indictment  for  forging  a  theater  pass  was 
questioned  after  the  defendants  had  pleaded  guilty, 
and  where  after  the  sentence  they  moved  in  arrest  of 
judgment,  which  motion  was  overruled,  and  a  writ  of 
error  was  sued  out  to  review  the  record  of  the  proceed- 
ings, it  is  said  (p.  483) : 

"As  to  the  second  proposition,  that  the  sufficiency  of 
the  indictment  cannot  be  urged  after  a  plea  of  guilty, 
we  see  no  good  reason  why  advantage  cannot  be  taken 
of  a  bad  indictment  upon  writ  of  error  after  judgment 
of  the  court,  the  same  as  could  advantage  be  taken  of 
a  bad  declaration  or  faulty  bill  in  equity;  and  while 
in  suits  at  law  a  verdict  will  aid  a  defective  statement 
of  a  good  cause  of  action,  yet  the  verdict  will  not  aid 
a  statement  of  a  defective  cause  of  action.  And  judg- 
ments at  law  or  decrees  in  equity  can  be  taken  advan- 
tage of,  after  a  judgment  or  decree,  if  a  defective  cause 
of  action  is  stated,  and  is  not  sufficient  to  sustain  a 
judgment  or  decree.  The  indictment  is  the  foundation 
for  the  judgment  of  the  court  in  a  criminal  proceeding, 
the  same  as  a  declaration  or  bill  in  equity  in  a  civil 
action.  Besides,  as  is  said  in  1  Bishop's  New  Criminal 
Procedure,  (Sec.  795) :  'The  effect  of  a  plea  of  guilty 
is  a  record  admission  of  whatever  is  well  alleged  in  the 
indictment.  If  the  latter  is  insufficient  it  confesses 
nothing. '  By  a  plea  of  guilty  the  accused  simply  con- 
fesses that  he  is  guilty  in  manner  and  form  as  charged 
in  the  indictment,  and  if  the  indictment  charges  no 
criminal  offense,  or  is  otherwise  fatally  defective,  it 
may  be  subsequently  attacked  on  that  ground.  (12 
Cyc,  353.)" 

We  are  also  of  the  opinion  that  the  question  of  the 
sufficiency  of  the  information  can  be  raised  in  this 
court,  notwithstanding  no  objections  were  made  thereto 
in  the  trial  court. 

Where  the  indictment  is  insufficient  to  sustain  the 
judgment,  such  grounds  of  objection  may  be  availed  of 
on  writ  of  error,  notwithstanding  no  motion  in  arrest 
of  judgment  was  interposed  in  the  trial  court.  Moore 
v.  People,  26  HI.  App.  137.    And  where  there  are  er- 
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rors  of  law  which  appear  upon  the  face  of  the  record, 
no  exception  to  the  judgment  is  necessary  to  be  pre- 
served. Eandolph  v.  Emerick,  13  HI.  345;  Wiggins 
Ferry  Co.  v.  People,  101  HI.  446 ;  People  v.  Dragstran, 
100  HI.  286 ;  People  v.  C.  &  N.  W.  Ry.  Co.,  200  111.  289 ; 
People  v.  Manns,  146  HI.  App.  571,  574. 

For  the  reasons  indicated  the  judgment  of  the  Munic- 
ipal Court  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Albert  Piepho,  Defendant  in  Error,  t.  Tbe  Merchants 
Loan  &  Trust  Company  et  al.,  Plaintiffs  In  Error. 

Gen.  No.  16,179. 

1.  Master  and  servant — when  obligation  to  furnish  safe  place 
suspended.  Held,  that  where  the  evidence  discloses  that  a  build- 
ing whs  in  coarse  of  reconstruction  and  remodeling,  that  there  were 
no  tenants  or  owners  in  it,  that  for  some  considerable  period  of 
time  prior  to  the  accident  it  had  been  occupied  solely  by  workmen 
employed  by  the  various  contractors  and  that  the  conditions  of  the 
work  were  changing  from  day  to  day,  that  the  master  was  relieved 
front  his  usual  obligation  of  furnishing  to  his  servant  a  reason- 
ably  safe  place  in  which  to  work. 

2.  Master  and  servant — when  doctrine  of  assumed  risk  applies. 
Where  a  hole  is  open  and  obvious,  and  the  servant  had  full  op- 
portunity of  observing  It — the  room  being  light,  the  entire  floor 
clear  and  no  obstructions  to  prevent  observation — the  risk  of 
injury  therefrom  was  assumed. 

3.  Contributory  negligence — falling  through  hole.  Held,  under 
the  evidence,  that  the  plaintiff  who  was  injured  by  falling  through 
the  hole  of  a  floor  was  guilty  of  such  contributory  negligence  as 
barred  recovery. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  F.  L.  Fake,  Jr., 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.  Reversed  with  finding  of  facts.  Opinion  filed 
March  14,  1912. 
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Winston,  Payne,  Strawn  &  Shaw,  for  plaintiffs  in 
error;  Ealph  M.  Shaw  and  Edwabd  W.  Everett,  of 
counsel. 

Bulkley,  Gray  &  More,  for  defendant  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Municipal  Court  of 
Chicago  to  review  a  judgment  of  that  court  for  $750 
against  plaintiffs  in  error  (hereinafter  referred  to  as 
defendants),  for  personal  injuries  sustained  by  defend- 
ant in  error  (hereinafter  referred  to  as  plaintiff),  in 
falling  through  a  hole  in  the  fifth  floor  of  a  building  to 
the  floor  below. 

Defendants,  as  trustees  of  the  estate  of  Marshall 
Field,  deceased,  were  remodeling  a  six-story  building 
on  the  northeast  corner  of  Franklin  and  Monroe 
streets,  in  the  City  of  Chicago.  The  work  was  being 
done  by  various  contractors —their  respective  em- 
ployes working  on  the  building  at  the  same  time. 
Thomas  Nicholson,  employed  by  defendants  to  make 
the  proposed  changes  in  the  building,  supervised  the 
work  of  all  contractors.  J.  C.  McFarland  &  Co.  were 
doing  the  sheet  metal  work  on  the  building,  by  virtue 
of  certain  written  proposals  made  by  them  and  ac- 
cepted by  the  defendants,  and  also  were  doing  certain 
extra  work,  as  suggested  by  Nicholson  from  time  to 
time,  on  the  basis  of  labor  expended  and  materials 
used.  Plaintiff  was  the  foreman  for  McFarland  &  Co. 
on  the  building,  was  thirty  years  of  age,  and  had  had 
fourteen  years '  experience  in  sheet  metal  work  on  both 
new  and  remodeled  buildings.  About  two  weeks  be- 
fore the  accident  he  had  worked  on  said  fifth  floor  in- 
stalling sheet  metal  fire-proofing  on  the  ceiling  of  a 
toilet  room,  and  he  testified  that  when  he  completed 
his  work  there  he  noticed  that  the  steamfitters  were 
cutting  a  hole  in  the  ceiling  at  another  point  and  that 
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he  knew  it  would  be  necessary  for  him  later  on  to  do 
some  patching  at  that  point.  He  testified  as  to  his  re- 
lations with  Nicholson  during  the  progress  of  the  work 
substantially  as  follows : 

"Nicholson  would  tell  me  what  he  wanted  done,  and 
I  would  notify  our  superintendent,  if  the  work  re- 
quested to  be  done  was  not  in  the  specifications.  The 
specifications  were  at  the  office.  I  had  the  details. 
What  was  to  be  done  besides  that  the  shop  would  give 
me.  If  Nicholson  requested  me  to  do  certain  work,  I 
would  have  to  call  up  my  foreman,  and  he  would  look 
up  the  specifications  and  see  whether  it  was  covered 
or  not,  and,  if  it  was  determined  that  it  was  not  an 
extra,  I  would  go  ahead  and  direct  my  men  what  to  do. 
Nicholson  would  not  do  that.  All  he  did  was  to  point 
out  what  he  wanted  done  and  where  he  wanted  it  done. 
Then  he  would  go  away.  I  was  hired  and  paid  by  the 
McFarland  people.  They  had  the  power  to  discharge 
me.  Christ  Clausen  was  superintendent  for  McFar- 
land &  Co. ;  he  came  to  the  building  once  a  day ;  he  gave 
directions  to  me  and  I  would  see  that  they  were  carried 
out.  Nicholson  had  a  carpenter  foreman  under  him, 
who  kept  the  time  of  all  day  work,  and  who  kept  my 
time  on  day  work.  I  did  not  get  orders  from  him. 
There  was  day  work  and  contract  work." 

The  fifth  floor  of  the  building  was  a  large  room  about 
ninety  feet  square,  with  sixteen  windows.  It  was  very 
light.  Three  rows  of  wooden  pillars,  running  east  and 
west,  supported  the  floor  above.  At  the  east  end  of 
the  main  room  was  a  stairway,  which  was  so  enclosed 
by  a  partition,  extending  from  floor  to  ceiling,  that  to 
the  west  of  the  stairway,  and  east  of  the  west  partition 
wall  there  was  a  passage-way  on  said  fifth  floor,  run- 
ning'north  and  south,  about  six  feet  in  width  and  thirty 
feet  in  length,  at  the  south  end  of  which  there  was  a 
door,  facing  south,  affording  access  to  and  from  the 
main  room.  The  passage-way  at  its  north  end  was 
lighted  by  a  window  facing  west,  and  at  its  south  end 
by  a  transom  over  said  door,  which  window  and  trans- 
som  ' 'borrowed' '  light  from  the  main  room.    The  pas- 

YOL.  CLXVIII  88. 
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sage-way,  however,  was  dark  by  comparison  with  the 
abundant  light  in  the  main  room.  About  three  feet 
from  said  door,  and  in  a  southwesterly  direction  from 
it,  stood  one  of  the  supporting  pillars  above  mentioned 
in  the  main  room.  About  two  feet  distant  from  this 
pillar,  and  in  a  northwesterly  direction  from  it,  was 
the  uncovered  and  unguarded  hole  in  the  floor  of  the 
main  room  through  which  plaintiff  fell.  This  hole  was 
two  feet  and  nine  inches  west  of  said  stairway  parti- 
tion, and  was  about  four  feet  square.  It  was  an  open- 
ing for  a  chute  for  the  purpose  of  conveying  goods 
from  floor  to  floor.  The  work  on  said  chute  was  not 
completed  at  the  time  of  the  accident,  that  is,  the 
boards  connecting  the  fourth  and  fifth  floors  and  cer- 
tain material  for  fire  protection  had  not  been  put  in. 
The  hole  had  been  there  about  one  month.  The  wit- 
nesses differ  as  to  whether  or  not  at  any  time  during 
that  month  boards  had  been  nailed  across  the  hole,  but, 
be  that  as  it  may,  at  the  time  of  the  accident  it  was  not 
boarded  over,  was  not  guarded,  and  was  not  a  hidden 
hole.  At  this  time,  also,  there  were  three  other  and 
larger  uncovered  and  unguarded  holes  on  said  floor, 
one  where  another  stairway  was  to  be  built  and  two 
where  elevators  were  to  be  run,  the  work  on  which  was 
in  progress. 

On  the  morning  of  the  accident,  plaintiff  was  given 
directions  as  to  his  work  that  day  by  his  superintend- 
ent, and,  with  an  assistant,  went  to  work  on  the  roof, 
on  a  skylight  over  one  of  said  elevators.  Later  in  the 
morning  Nicholson  went  to  the  roof  and  told  plaintiff 
he  had  some  work  for  him  on  the  ceiling  over  said  fifth 
floor.  They  left  the  roof  together,  went  down  the  stair- 
way to  said  fifth  floor,  passed  along  said  passage-way, 
and  entered  the  main  room  on  said  floor  through  said 
door  at  the  south  end  of  said  passage-way,  Nicholson 
being  in  the  lead.  They  then  walked  in  a  southwesterly 
direction,  passing  south  of  said  pillar,  then  in  a  north- 
westerly direction  and  then  in  a  northerly  direction, 
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passing  to  the  south  and  west  of  said  hole,  and  within 
two  feet  from  it,  and,  after  walking  about  twenty  feet 
in  said  northerly  direction,  Nicholson  stopped  and 
pointed  out  to  plaintiff  the  place  in  the  ceiling,  in  the 
northeast  corner  of  said  room,  where  the  steamfitters 
had  cut  the  hole  in  said  ceiling,  and  which  then  neces- 
sitated some  patching  in  the  sheet  metal  work.  Plaint- 
iff thereupon  told  Nicholson  that  he  knew  what  the 
work  to  be  done  was,  and  that  he  remembered  leaving 
that  work  unfinished  until  the  steamfitters  had  put 
their  pipes  through  the  ceiling.  Nicholson  then  pointed 
out  to  plaintiff  certain  iron  which  was  standing  against 
a  wall,  and  said:  " There  is  the  iron,  if  you  can  use 
it."  Nicholson  gave  no  directions  to  plaintiff  as  to 
how  or  in  what  manner  he  wanted  the  work  done,  but 
merely  told  him  to  go  ahead  and  do  it;  and  plaintiff 
testified  that  he  then  knew  what  to  do,  and  that  he  was 
to  select  his  own  material,  get  his  own  helper  and  do 
the  work  in  his  own  way.  Plaintiff  and  Nicholson  then 
separated.  Nicholson  at  no  time  showed  plaintiff 
where  the  holes  in  the  floor  were,  nor  did  he  suggest 
what  routes  plaintiff  should  .take  while  walking  over 
the  floor.  Plaintiff  did  not  then  examine  said  iron  to 
ascertain  if  it  could  be  used  in  said  patching  work,  but 
immediately  retraced  his  steps,  and  went  up  stairs  to 
the  sixth  floor,  taking  the  same  route  in  return  that  he 
had  used  while  in  the  company  of  Nicholson,  passing 
to  the  west  and  south  of  the  hole  in  question, — in  other 
words,  going  around  the  hole  a  second  time,  and  pass- 
ing within  two  feet  from  it,  passing  to  the  south  of  said 
pillar,  and  through  said  passageway  to  the  foot  of  the 
stairs. 

Arriving  on  the  sixth  floor  plaintiff,  recalling  the 
words  of  Nicholson  regarding  the  possible  use  of  said 
iron  in  said  patching  work,  decided  to  return  to  the 
fifth  floor,  and  examine  the  iron,  and  see  "  whether  it 
could  be  put  on  or  whether  I  would  have  to  send  to  the 
shop  for  new  stuff."     Thereupon  plaintiff  a  second 
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time  descended  the  stairs,  walked  through  said  pas- 
sageway, and  entered  the  main  room  through  said  door, 
but  evidently  turning  more  to  the  north  than  on  the 
former  trip  with  Nicholson,  stepped  into  said  hole,  fell 
and  was  injured. 

Plaintiff  testified  that  after  he  entered  the  main 
room  through  said  door  on  his  second  trip  he  turned 
the  corner  and  that  is  all  he  remembers ;  that  the  pas- 
sage-way was  dark;  that  when  he  came  through  the 
door  there  was  such  a  strong  light  that  his  eyesight 
was  "kind  of  blurred/ '  but  that  he  "kept  walking," 
and  that  he  did  not  look  for  the  hole,  "did  not  look 
down, ' '  or  take  any  notice  of  where  he  was  walking. 

In  urging  this  court  to  reverse  the  judgment,  coun- 
sel for  the  defendants  argues  that  there  should  be  no 
recovery  in  this  case  because  plaintiff  was  a  servant  of 
McFarland  &  Co.,  which  firm  was  an  independent  con- 
tractor ;  that  where  one  contracts  to  do  work  on  a  build- 
ing, furnishes  his  own  assistants,  executes  the  work  in 
accordance  with  a  plan  previously  given  him  by  the 
persons  for  whom  the  work  is  done,  without  being  sub- 
ject to  the  orders  of  the  latter  in  respect  to  the  details 
of  the  work,  such  relation  is  clearly  that  of  a  contrac- 
tor, and  not  of  a  master  and  servant,  and  if  one  is 
injured  by  the  contractor's  negligence,  he  has  no  right 
of  action  against  the  persons  for  whom  the  work  is 
done  (Hale  v.  Johnson,  80  111.  185;  Foster  v.  Citv  of 
Chicago,  197  111.  264;  Linquist  v.  Hodges,  248  111.  491) ; 
and  that  if  there  was  any  obligation  on  the  part  of  any 
one  to  warn  plaintiff  of  the  dangers  of  the  holes  in  the 
floor  that  obligation  rested  upon  McFarland  &  Co.,  and 
not  upon  the  defendants.  Counsel  for  plaintiff  con- 
cedes it  to  be  the  law  of  this  State  as  laid  down  in  the 
cases  above  cited,  but  says  that  this  case  is  not  within 
*he  rule  because  plaintiff  at  the  time  he  received  his 
iujaries  was  obeying  an  order  of  Nicholson,  defend- 
ants' representative,  in  relation  to  certain  work  which 
Nicholson  wanted  done,  in  other  words,  that  plaintiff 
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at  the  time  was  a  servant  of  the  defendants,  "bor- 
rowed' '  from  McFarland  &  Co.  for  the  particular  work. 

"It  is  well  settled  that  one  who  is  a  general  servant 
of  another  may  be  lent  or  hired  by  his  master  to 
another  for  some  special  service,  so  as  to  become,  as  to 
that  service,  the  servant  of  such  third  party.  The  test 
is  whether,  in  the  particular  service  which  he  is  en- 
gaged to  perform,  he  continues  liable  to  the  direction 
and  control  of  his  master  or  becomes  subject  to  that 
of  the  party  to  whom  he  is  lent  or  hired."  Consoli- 
dated Fireworks  Co.  v.  Koehl,  190  111.  145 ;  Harding  v. 
St.  Louis  Stock  Yards,  242  111.  444. 

Applying  the  above  test  to  the  facts  of  this  case,  as 
above  outlined,  we  are.  of  the  opinion  that  at  the  time 
plaintiff  was  injured  he  was  a  servant  of  McFarland  & 
Co.,  and  not  of  the  defendants,  and  that  he  was  then 
engaged  in  arranging  for  the  doing  of  certain  work 
which  McFarland  &  Co.  were  required  to  perform  un- 
der their  arrangement  as  to  extra  work  with  the  de- 
fendants. 

The  evidence  in  this  case  clearly  discloses  that  the 
building  was  in  the  course  of  reconstruction  and  re- 
modeling, that  there  were  no  tenants  of  the  owners  in 
it,  that  for  some  considerable  period  of  time  prior  to 
the  accident  it  had  been  occupied  solely  by  workmen, 
employed  by  the  various  contractors,  and  that  the  con- 
ditions of  the  work  were  changing  from  day  to  day. 
Under  such  a  state  of  affairs  it  is  seemingly  the  law 
that  a  master  is  relieved  from  his  usual  obligation  of 
furnishing  to  his  servant  a  reasonably  safe  place  in 
which  to  work.  Richardson  v.  Anglo-American  Pro- 
vision Co.,  72  111.  App.  77;  Falkeneau  Construction  Co. 
v.  Ginley,  131  111.  App.  399 ;  Wells  Bros.  Co.  v.  Manion, 
140  111.  App.  527.  If  this  action  had  been  brought 
against  McFarland  &  Co.,  as  master,  plaintiff  could 
not,  in  our  opinion,  have  maintained  a  judgment  for 
damages  for  the  injuries  sustained,  and  no  reason  is 
perceived  why  any  different  rule,  under  the  facts  of 
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this  case,  should  be  applied  to  the  defendants,  the  own- 
ers of  the  building. 

Plaintiff,  not  being  the  servant  of  the  defendants  at 
the  time  of  the  accident,  if  the  theory  for  recovery  be 
that  plaintiff  was  rightfully  upon  the  premises  as  a 
licensee  at  the  invitation  of  the  defendant,  still  de- 
fendants are  not  liable,  because  the  danger  of  falling 
through  the  hole  was  not  a  hidden  danger.  The  hole 
was  open  and  obvious,  and  plaintiff  had  full  oppor- 
tunity of  observing  its  location.  The  room  was  very 
light,  the  entire  floor  was  cleared  and  there  were  no 
obstructions  to  prevent  that  observation. 

"The  law  is  well  settled  that  an  owner  or  occupant 
of  land  who  by  invitation,  express  or  implied,  induces 
or  leads  others  to  go  upon  premises  for  any  lawful 
purpose  is  liable  for  injuries  occasioned  by  tl  e  unsafe 
condition  of  the  land  or  its  approaches,  if  such  condi- 
tion was  known  to  him  and  not  to  them,  and  was  negli- 
gently suffered  to  exist  without  timely  notice  to  the 
public  or  to  those  who  are  likely  to  act  upon  such  invi- 
tation, and  if  there  are  hidden  dangers  upon  the  prem- 
ises he  must  use  ordinary  care  to  give  persons  right- 
fully upon  the  premises  warning  thereof,  and  that  the 
owner  owes  such  duty  to  an  independent  contractor  or 
his  servants  while  working  upon  his  premises.' '  Cal- 
vert v.  Springfield  Light  Co.,  231  111.  290. 

In  this  Calvert  case  the  owner  of  a  building  made 
a  contract  with  one  Drake  to  remove  two  smokestacks 
located  upon  the  roof.  Calvert's  intestate,  in  the  em- 
ploy of  Drake,  was  sent  with  other  workmen  to  remove 
the  stacks.  One  of  the  stacks  had  fallen  and  broken  an 
irregular  hole  through  the  boards  and  tar  paper  on 
the  sloping  roof,  which  hole  was  plainly  visible  to  the 
workmen.  Immediately  adjoining  the  hole,  while  the 
tar  paper  remained  intact,  the  boards  underneath  were 
broken,  which  condition  was  not  visible  to  persons  upon 
the  roof.  The  deceased,  while  engaged  in  removing 
one  of  said  stacks,  stepped  upon  the  roof  near  said 
hole,  and  broke  through  the  tar  paper  and  fell  and  was 
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killed.    The  court  held  that  the  owner  of  the  building 
was  liable,  but  said,  (p.  292) : 

"The  evidence  shows  that  the  hole  in  the  sloping 
roof  was  visible  to  the  workmen  upon  the  roof,  and  if 
it  appeared  from  the  evidence  that  the  deceased  fell 
through  the  hole  in  the  roof  we  should  not  hesitate  to 
hold  that  there  could  be  no  recovery  on  account  of  the 
assumption  of  the  risk  by  appellee *s  intestate. ' ' 

We  are  also  of  the  opinion  that  plaintiff  was  himself 
guilty  of  negligence.  The  hole  was  in  plain  sight. 
Plaintiff  a  few  moments  before  the  accident  had  twice 
passed  around  the  hole  and  within  two  feet  from  it. 
When  he  entered  the  main  room  through  the  stairway 
partition  door,  he  should  have  looked  where  he  was  go- 
ing. He  himself  says  he  did  not  look.  If  his  eyes  were 
"kind  of  blurred,' '  as  he  says,  upon  entering  the  brill- 
iantly lighted  room  from  the  darkened  passage-way, 
he  should  have  waited  a  moment,  and  not  "kept  walk- 
ing/ >  Chicago  Edison  Co.  v.  Davis,  93  111.  App.  284; 
Falkeneau  Const.  Co.  v.  Ginley,  131  HI.  App.  399. 

For  the  reasons  indicated  the  judgment  of  the  Munic- 
ipal Court  is  reversed,  and  we  find  as  facts  that  the 
defendants  were  not  guilty  of  negligence,  that  the 
plaintiff  assumed  the  risk  and  was  himself  guilty  of 
negligence. 

Reversed  with  findings  of  fact. 


Albert  Schwill  &  Company,  Plaintiff  in   Error,  v, 
George  M.  Moulton,  Defendant  in  Error. 

Gen.  No.  16,229. 

1.  Yebdicts — effect  of  inconsistency  with  evidence.  If  the  ver- 
dict Is  inconsistent  with  any  legitimate  theory  of  the  evidence  and 
cannot  be  accounted  for  except  as  the  result  of  prejudice  or  bias 
it  will  be  set  aside  on  review. 

2.  Costs — when  attorney's  fees  may  be  included  in  judgment. 
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If  attorney's  fees  are  provided  to  be  taxed  as  costs  in  an  action  on 
a  contract,  If  recovery  be  obtained  the  amount  of  such  attorney's 
fees  may  be  Included  In  the  judgment  rendered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M.  To* 
bison.  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed 
March  14,  1912. 

Stein,  Mayeb  &  Stein,  for  plaintiff  in  error. 
Eichaed  S.  Folsom,  f or  defendant  in  error. 

Mb.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

This  is  an  action  commenced  in  the  Municipal  Court 
of  Chicago  by  Albert  Schwill  &  Company,  a  corpora- 
tion, hereinafter  referred  to  as  plaintiff,  against 
George  M.  Moulton  and  Arthur  G.  Moulton,  co-part- 
ners, doing  business  as  George  M.  Moulton  &  Co., 
hereinafter  referred  to  as  defendants,  to  recover 
moneys  expended  by  it  for  labor  and  materials  upon  a 
malt  house  plant,  which  defendants  by  written  contract 
had  agreed  to  erect  for  plaintiff,  and  which  moneys 
were  used  to  repair  certain  alleged  defects  in  the  con- 
struction of  said  plant.  George  M.  Moulton  was  alone 
served  with  summons,  and  he  demanded  a  jury  trial, 
which  was  had  on  October  15,  1909,  the  jury  finding 
the  issues  for  plaintiff  and  assessing  plaintiff's  dam- 
ages at  $300.  Motions  for  a  new  trial  were  made  by 
both  plaintiff  and  defendant  in  error,  but  subsequently 
the  latter  withdrew  his  motion.  The  court  overruled 
plaintiff's  motion  for  a  new  trial,  and  entered  judg- 
ment on  the  verdict,  to  reverse  which  plaintiff  sued 
out  this  writ  of  error. 

The  facts  are  substantially  as  fojlows:  Plaintiff, 
engaged  in  the  business  of  brewing  malt,  in  January, 
1903,  entered  into  a  written  contract  with  defendants, 
then  in  the  contracting  business,  whereby  defendants 
agreed  to  erect  for  plaintiff  a  malt  house  elevator  and 
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storage  plant  of  the  most  modern  design,  having  a  net 
storage  bin  capacity  of  1,000,000  bushels  of  barley, 
for  the  sum  of  $232,000.  The  defendants  warranted 
that  the  manner  of  construction  and  the  materials 
used,  together  with  the  machinery  and  equipment, 
should  be  in  every  detail  of  sufficient  strength,  quality 
and  kind  for  the  proper  operation  of  a  grain  elevator 
of  the  size  mentioned,  and  in  every  regard  ready  and 
fit  for  the  purposes  for  which  it  was  intended,  that  all 
work  and  materials  should  be  of  the  highest  grade  and 
of  the  best  and  most  modern  style  of  workmanship, 
and  that  this  warrantv  should  extend  to  latent  defects 
and  should  continue  after  the  entire  acceptance  of  the 
completed  work  and  materials  by  the  plaintiff.  The 
defendants  also  guaranteed  the  complete  and  faithful 
performance  of  all  the  terms  and  provisions  of  the 
contract,  and  also  sufficient  strength  and  stability  of 
all  the  construction  features  of  said  elevator  plant, 
and  that  said  elevator  plant  should  show  no  signs  of 
any  structural  weakness  for  two  years  from  date  of 
acceptance.  The  contract  provided  that  the  elevator 
plant,  and  all  machinery  and  equipment  thereof, 
should  be  erected  and  completely  installed  ready  for 
operation  on  or  before  September  1,  1903,  and  that, 
for  every  day  thereafter  during  which  the  same  should 
remain  uncompleted,  hindering  the  operation  thereof, 
unless  the  delay  was  unavoidably  caused  by  labor 
strikes,  the  defendants  would  pay  plaintiff  $100  per 
day,  as  liquidated  damages.  The  contract  further 
provided  for  the  giving  by  defendants  of  a  surety  bond 
of  $100,000,  conditioned  upon  and  guaranteeing  the 
faithful  performance  of  the  contract  and  all  of  its 
obligations  by  the  defendants,  which  bond  was  duly 
signed.  The  plant  was  not  completed  on  said  date, 
and  on  April  21,  1904,  a  supplemental  contract  was 
signed  by  both  parties,  wherein  it  was  stated  that  it 
was  their  desire  to  fix  a  date  at  which  the  said  elevator 
should  be  accepted,  and  that  a  sum  of  money  be  re- 
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tained  by  plaintiff  and  the  balance  of  the  contract 
price  be  paid  over  to  defendants  and  certain  of  their 
creditors,  and  April  1,  1904,  was  therein  fixed  as  the 
date  upon  which  said  elevator  should  be  held  to  have 
been  completed  and  tendered  to  plaintiff.  On  Decem- 
ber 19,  1904,  plaintiff  made  a  final  payment  to  defend- 
ants on  said  contract,  and  took  a  receipt  from  them, 
in  which  defendants  acknowledged  that  said  payment 
was  in  full  settlement  of  all  moneys  due  them,  in  any 
way  arising  out  of  said  contract,  or  for  work  done  by 
them,  or  any  subcontractor,  and  in  which  defendants 
further  stated  that  "this  payment  and  settlement  shall 
not  operate  to  release  us  from  our  obligations:  1st, 
to  make  water  tight  any  leaks  in  said  elevator  within 
six  weeks  after  notice  *  *  *;  2nd,  to  remedy  any 
defect  in  the  original  construction,  the  repair  of  which 
is  covered  in  an  existing  contract  bond." 

It  appears  from  the  evidence  that  shortly  after 
plaintiff  took  possession  of  the  elevator  plant  it  began 
to  show  signs  of  structural  weakness.     On  June  29, 

1904,  plaintiff  notified  defendants  of  certain  defects 
in  the  ladders  in  the  bins  and  in  certain  shafting,  but 
these  defects  were  not  fully  remedied  by  defendants. 
Further  complaint  as  to  mortar  joints,  roofing  and 
shafting  was  subsequently,  and  from  time  to  time, 
made  in  writing  by  plaintiff  to  defendants,  and  finally, 
after  considerable  correspondence  had  passed  between 
the  parties,  and  certain  unsuccessful  efforts  had  been 
made  by  defendants  to  remedy  the  matters  complained 
of,  defendants .  wrote  to  plaintiff,   on  February  10, 

1905,  in  part  as  follows:  "We  regret  to  announce 
that  the  losses  incurred  in  construction  of  your  eleva- 
tor have  forced  us  to  compromise  with  our  creditors 
and  retire  from  business.  We,  therefore,  have  neither 
men  nor  money  at  our  disposal  with  which  to  comply 
with  your  request."  Thereupon,  plaintiff  employed 
an  outside  party  to  install  a  new  shaft  at  a  cost  of 
$290,  another  party  to  repair  the  roofing  at  an  ex- 
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pense  of  $180,  and  a  third  party  to  repair  the  ladders, 
at  an  expense  for  labor  and  materials  of  $295.29, — 
making  a  total  outlay  of  $765.29.  This  suit  was 
brought  to  recover  the  moneys  expended  for  these  re- 
pairs. On  the  trial,  the  defendant  in  error  offered  no 
testimony  tending  to  contradict  the  evidence  of  plaint- 
iff, showing  the  actual  expenditure  of  said  sum  of 
money,  nor  any  testimony  tending  to  show  that  the 
prices  paid  for  the  labor  and  materials  in  making  said 
repairs  were  not  the  usual  and  market  prices  there- 
for, nor  any  testimony  that  said  repairs  were  not 
necessary.  The  theory  of  the  defense  seemingly  was 
that  the  signing  of  said  supplemental  contract  of 
April  21,  1904,  operated  as  a  full  settlement  between 
the  parties,  and  as  a  final  discharge  of  the  defendants 
from  their  guaranties  and  warranties  tfhder  the  con- 
tract. To  this  effect  was  the  testimony  of  the  witness, 
George  M.  Moulton,  as  were  the  statements  made  by 
counsel  for  defendant  in  error,  while  said  witness  was 
on  the  stand.  But  this  theory,  in  our  opinion,  is  not 
substantiated  by  the  record,  and  is  directly  negatived 
by  the  statement  of  defendants  contained  in  the  said 
receipt  given  on  December  19,  1904.  Furthermore,  it 
is  evident  that  the  jury  were  not  impressed  with  this 
defense,  nor  with  the  testimony  of  said  witness,  for 
had  they  been  their  verdict  would  have  been  for  the 
defendant  in  error.  And  we  think  that  it  is  manifest 
from  a  reading  of  the  record  that  the  repairs  made 
were  necessary  repairs,  and  that  the  necessity  there- 
for was  the  result  of  faulty  construction  and  struc- 
tural weakness  at  the  time  of  installation. 

Counsel  for  plaintiff  urges  a  reversal  of  the  judg- 
ment on  the  ground  that  the  verdict  of  the  jury,  for 
the  sum  of  $300  in  favor  of  plaintiff,  is  inconsistent 
with  any  legitimate  theory  of  the  evidence,  and  can- 
not be  accounted  for  except  as  the  result  of  com- 
promise or  bias.  We  are  of  the  opinion  that  for  this 
reason  the  judgment  of  the  court  should  be  reversed 
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and  the  cause  remanded.  Conrad  Seipp  Brewing  Co. 
v.  Peck,  85  111.  App.  637;  Dewes  Brewing  Co.  v.  Ker- 
kin,  107  HI.  App.  620-621 ;  Manhattan  Brewing  Co.  v. 
Riordan,  157  111.  App.  234;  Dunlap  v.  Smith,  25  111. 
App.  288-291 ;  Chicago  &  Alton  R.  R.  Co.  v.  Gretzner, 
46  111.  74-81 ;  Larson  v.  Glos,  235  111.  584-587. 

Shortly  after  the  entry  of  said  judgment  plaintiff's 
counsel  made  a  motion  to  re-tax  the  costs,  so  as  to  in- 
clude his  attorney's  fee  for  services  in  the  prosecu- 
tion of  said  suit,  and  upon  the  ground  that  it  was  pro- 
vided in  said  contract  that  "in  case  of  the  violation  of 
or  non-compliance  with  any  of  the  terms  or  provisions 
of  this  agreement ' '  by  either  party,  such  party  agrees 
"to  pay  and  discharge  all  costs,  expenses  and  reason- 
able attorneys 9  fees  that  may  be  incurred  by  the  other 
party  on  account  of  such  violation  or  non-compliance, 
or  in  enforcing  the  obligations  or  covenants  hereof, 
and  such  expenses  and  fees  may  be  included  in  the 
judgment  or  decree,  or  taxed  as  costs,  in  any  suit  on 
this  contract. 9  9  Upon  a  hearing  by  the  court,  at  which 
it  was  shown  by  uncontradicted  testimony  that  the 
sum  of  $150  was  a  reasonable  fee  for  such  services, 
objection  was  made  by  counsel  for  defendant  in  error 
to  the  allowance  of  such  sum,  as  costsy  and  for  the 
reason,  as  he  contended,  that  in  this  state,  notwith- 
standing the  agreement  of  the  parties,  nothing  can  be 
allowed  as  costs,  either  by  the  clerk  or  the  court,  but 
those  items  which  are  directed  by  statute  to  be  allowed. 
The  court  denied  the  motion  to  re-tax  and  such  action 
is  assigned  as  error. 

Inasmuch  as  we  have  determined  that  the  judgment 
of  the  trial  court  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  it  is  unnecessary  for  us  to 
pass  upon  this  question.  We  may,  however,  say  that 
in  our  opinion,  under  the  provisions  of  the  contract 
in  question,  in  a  suit  for  damages  for  violation  of  any 
of  the  obligations  of  said  contract  in  which  the  com- 
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plaining  party  would  be  entitled  to  a  judgment,  an  at- 
torney's fee,  properly  proven  and  reasonable,  could 
be  included  in  the  judgment.  Clawson  v.  Munson,  55 
111.  394,  397;  Barton  v.  Farmers'  etc.  Bank,  122  HI. 
352;  Campbell  v.  Goddard,  117  111.  251;  Weigley  v. 
Matson,  125  I1L  64,  67;  Henke  v.  Gunzenhauser,  195 
111.  130, 135. 

Reversed  and  remanded. 


Domlniek  F.  Curley,  Trustee,  Defendant  in  Error,  y. 
Ella  R.  Ford  et  al.,  Defendants  in  Error,  and  John 
Kause  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  15,672. 

1.  Decrees — upon  what  must  be  predicated.  Relief  cannot  be 
granted  against  a  defendant  In  the  absence  of  allegations  contained 
In  the  bill  which  show  that  such  defendant  had  Interest  In  the 
subject-matter  of  the  controversy  or  was  under  an  obligation  with 
respect  thereto. 

2.  Trust  deeds — effect  of  payment  of  debt.  If  the  debt  secured 
by  a  trust  deed  Is  paid  In  full  It  discharges  the  Hen  of  such  trust 
deed  whether  the  party  paying  the  same  so  Intended  or  not  and 
an  agreement  between  the  parties  to  the  transaction  to  the  effect 
that  the  Hen  of  the  trust  deed  should  subsist  will  not  be  enforced 
as  against  a  stranger  to  the  transaction. 

Foreclosure.  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Reversed  and  remanded. 
Opinion  filed  March  14,  1912. 

Statement  by  the  Court.  On  February  3, 1908,  Ella 
B.  Ford  and  Charles  C.  Ford,  her  husband,  being  in- 
debted to  Dominick  F.  Curley  in  the  sum  of  $800,  made 
and  delivered  to  him  their  promissory  note  of  that 
date  payable  to  the  order  of  themselves,  due  on  or  be- 
fore one  year  after  date ;  to  secure  said  note  Ella  Ford 
and  her  husband  executed  and  delivered  their  deed  of 
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trust  conveying  to  Curley  as  trustee  lots  23,  24,  25,  26 
and  27,  in  Bissell's  subdivision,  etc.,  in  Cook  county, 
Illinois ;  October  17,  1908,  a  bill  was  filed  to  foreclose 
this  trust  deed  as  to  lots  25  and  26,  and  after  reference 
to  a  master  and  a  hearing,  a  decree  was  entered  which 
is  now  before  this  court  for  review. 

At  the  time  said  note  and  trust  deed  were  executed 
and  delivered,  Ella  Ford  held  title  to  the  aforesaid 
lots  for  the  benefit  of  herself  and  one  John  Kause,  who, 
with  Anna  F.  Kause,  his  wife,  are  the  plaintiffs  in  er- 
ror in  this  court. 

Pursuant  to  a  partition  decree  entered  in  the  Cir- 
cuit Court  on  October  14,  1908,  Ella  Ford  became  the 
owner  of  lots  23,  24  and  27,  and  John  Kause  the  owner 
of  lots  25  and  26,  all  subject  to  the  lien  of  the  afore- 
said trust  deed.  Subsequently  Ella  Ford  paid  Curley 
$620  and  interest  on  the  note,  and  received  a  release 
from  the  lien  of  the  trust  deed  of  the  lots  decreed  to 
her  in  the  partition  proceedings ;  she  also  paid  to  Cur- 
ley the  balance  due  on  said  note  with  interest  and  re- 
ceived from  him  the  note  and  trust  deed.  The  allega- 
tion in  the  bill  as  to  this  transaction  is:  "that  said 
Ella  E.  Ford,  to  protect  her  interest  in  said  lots  25 
and  26,  purchased  said  note  and  trust  deed  from  orator 
and  is  now  the  legal  holder  and  owner  of  same." 
Thereafter,  at  her  instance,  this  bill  to  foreclose  was 
filed  by  Curley,  trustee,  as  the  complainant,  the  bill 
alleging  that  Ella  R.  Ford  is  the  holder  and  owner  of 
said  note,  and  that  there  is  due  her  the  balance  of  the 
principal  of  said  note  with  interest,  and  solicitor's  fee 
for  the  foreclosure  proceedings  and  certain  amounts 
which  were  liens  and  assessments  on  said  lots  25  and 
26  by  her  paid  while  held  in  trust,  as  aforesaid.  The 
bill  further  alleges  that  the  John  Kause  aforesaid, 
Anna  F.  Kause,  his  wife,  and  Dominick  F.  Curley 
"have  or  claim  to  have  some  interest  in  said  mort- 
gaged premises/ '  and  makes  Ella  R.  Ford,  Charles 
C.  Ford,  John  Kause,  Anna  F.  Kause  and  Dominick 
F.  Curley  parties  defendant ;  asks  that  an  account  may 
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be  taken,  and  that  said  defendants,  or  some  one  of 
them,  be  decreed  to  pay  whatever  sum  shall  appear  to 
be  due,  together  with  solicitor's  fees  and  costs;  that 
in  default  of  such  payment,  the  mortgaged  premises 
may  be  sold  to  satisfy  the  amount  due  Ella  B.  Ford 
for  principal,  interest,  solicitor's  fees  and  other  liens, 
while  said  lots  were  held  in  trust,  and  costs  of  this 
proceeding. 

Summons  was  served  on  John  Kause  and  wife  and 
their  appearance  filed.  Upon  their  failure  to  plead 
within  the  time  fixed  by  order  of  court,  they  were  de- 
faulted and  the  cause  ordered  referred  to  a  master  in 
chancery.  A  few  days  thereafter  another  solicitor  for 
Kause  was  substituted,  who  sought  to  have  the  order 
of  default  set  aside  and  for  leave  to  file  an  answer  in- 
stanter,  which  motion  was  denied. 

The  master  found  that  Ella  B.  Ford,  "to  protect 
her  interests  in  said  lots  25  and  26,  purchased  said 
note  and  trust  deed  from  Dominick  F.  Curley,  and  is 
now  the  legal  holder  and  owner  of  same;"  also  that 
there  was  due  from  John  Kause  to  Ella  B.  Ford  the 
balance  due  on  the  principal  note,  with  interest;  also 
certain  sums,  with  interest  thereon,  found  to  have  been 
paid  by  Ella  B.  Ford  on  account  of  "  prior  liens  on 
lots  25  and  26 ; "  also  certain  sums  paid  for  taxes  and 
special  assessments  on  said  lots,  and  also  the  further 
sum  of  $100  solicitor's  fees.  On  March  16,  1909,  a  de- 
cree was  entered  sustaining  the  findings  of  the  master 
and  finding  John  Kause  personally  liable  for  the 
amounts  above  described,  and  in  default  of  his  paying 
same  said  premises  were  ordered  sold. 

John  W.  Bubdette,  for  plaintiffs  in  error. 

E.  A.  Aborn,  for  defendants  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 
This  decree  must  be  reversed  for  the  following  rea- 
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sons:  There  are  no  allegations  in  the  bill  which  can 
support  any  decree  against  John  Kause ;  there  are  no 
allegations  that  he  had  any  beneficial  interest  in  the 
fund  procured  by  the  loan  from  Curley,  or  that  he 
ever  authorized  any  advances  to  be  made  for  him,  or 
assumed  or  promised  to  pay  any  of  the  indebtedness 
secured  by  the  deed  of  trust.  There  are  neither  any 
allegations  that  Kause  assumed  any  obligation,  nor 
that  anything  was  done  which  could  impose  any  obli- 
gation upon  him. 

"It  is  a  fundamental  rule  of  equity  pleading  that 
the  allegations  of  a  bill,  the  proof  and  the  decree  must 
correspond,  and  that  the  decree  cannot  give  relief  that 
facts  disclosed  by  the  evidence  would  warrant,  where 
there  are  no  averments  in  the  bill  to  which  the  evi- 
dence can  apply."  Dorn  v.  Gueder,  171  HI.  362  (369), 
and  cases  there  cited. 

The  rule  is  the  same  in  a  decree  pro  confesso.  "A 
decree  pro  confesso  concludes  the  defendant  only  as  to 
matters  alleged  in  the  bill."  Curlett  v.  Curlett,  106 
111.  App.  81;  Armstrong  v.  Building  Ass'n,  176  111. 
298. 

It  should  also  be  noted  that  Kause  claims  in  argu- 
ment that  the  premises  were  encumbered  originally 
by  his  trustee,  Ella  R.  Ford,  without  his  authority  or 
knowledge  and  in  violation  of  the  trust,  to  secure  her 
individual  debt  and  the  debt  of  a  stranger.  A  search 
of  the  entire  evidence  discloses  nothing  which  tends 
to  negative  these  claims. 

It  is  not  necessary  to  dispose  of  this  cause  for  us 
to  pass  upon  other  assignments  of  error,  however 
valid  such  assignments  of  error  may  be.  One  point  is 
sufficient  to  dispose  of  the  entire  matter.  It  appears 
from  the  bill  and  the  evidence  that  Ella  R.  Ford,  one 
of  the  makers  of  the  note,  paid  the  same  in  full,  thus 
extinguishing  the  debt — certainly  so  far  as  Kause  was 
concerned, — and  the  lien  of  the  trust  deed  upon  the 
premises  in  question.    ".When  the  debt  is  extinguished 
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by  one,  it  discharges  all,  whether  the  parties  intended 
it  or  not."    Gillett  v.  Sweat,  6  111.  (1  Gil.)  475. 

We  have  considered  those  cases  which  hold  that  the 
intention  of  the  parties  sometimes  determines  whether 
or  not  the  debt  is  extinguished  npon  payment  of  the 
note  evidencing  indebtedness.  These  are  cases  where 
there  was  some  agreement  or  understanding  between 
the  maker,  endorser  or  payee  of  a  note  as  to  the  effect 
of  payment,  and  it  is  there  held  that  the  intention  of 
the  parties  controls. 

In  the  case  before  us  there  is  no  evidence  erf  any  un- 
derstanding of  the  parties  other  than  that  the  note  was 
paid  by  Ella  R.  Ford.  The  allegations  in  the  bill  and 
the  finding  of  the  master  that  she  did  this  "to  protect 
her  interests  in  said  lots  25  and  26"  disclose  nothing 
which  could  alter  the  legal  effect  of  such  payment. 
"Before  the  payment  every  presumption  is  in  favor 
of  the  holder;  after  payment  the  natural  presumption 
is  otherwise.  *  *  *  The  burden  of  proof  must  con- 
sequently be  on  the  party  who  asserts  an  unusual 
transaction  to  introduce  evidence  sufficient  to  prove 
it."    Hopkins  v.  Farwell,  32  N.  H.  425. 

Even  if  there  were  any  evidence  as  to  any  under- 
standing between  Ella  E.  Ford,  the  maker  of  the  note, 
and  Curley,  the  holder  thereof,  such  understanding 
could  not  affect  Kause,  a  stranger  to  the  transaction, 
and  could  not  avoid  the  legal  effect  thereof  as  to  him. 

In  Moore  v.  Hamilton,  48  Barbour  (N.  Y.)  120,  where 
the  mortgage  debt  was  assigned  to  the  debtor  who  as- 
signed to  another,  the  court  said:  "The  legal  effect 
of  an  assignment  of  the  debt  to  the  debtor  himself  for 
a  valuable  consideration  would  be  to  extinguish  the 
obligation.  If  there  is  any  equitable  ground  upon 
which  the  lien  of  a  mortgage  in  such  a  case  can  be 
preserved  for  the  benefit  of  the  assignee  of  the  mort- 
gagor, it  does  not  appear  in  this  case." 

The  rule  so  stated  must  control  here.  No  equitable 
grounds  appear  upon  which  the  lien  of  said  trust  deed 
on  the  lots  in  question  was  preserved  after  the  pay- 

Vol.  CLXVIII  84. 
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ment  to  Curley,  the  owner  and  holder  of  the  note,  by 
Ella  Ford,  the  debtor,  of  the  full  amount  of  the  note. 
The  order  of  this  court  therefore  is  that  the  decree 
is  reversed  and  the  cause  remanded  with  instructions 
to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded. 


Dominlck  F.  Curley,  Trustee,  Defendant  in  Error,  v. 
Ella  R.  Ford  et  ah,  Defendants  in  Error,  and  John 
Kause  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  15,673. 

Pleadings — when  contracts  inadmissible.  Where  contracts  are 
sought  to  be  made  the  basis  of  relief  prayed  they  must  be  ren- 
dered relevant  by  suitable  allegations  contained  in  the  bill  of  com- 
plaint. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles  M. 
Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed 
March  14,  1912. 

Statement  by  the  Court.  This  is  a  companion  case 
to  No.  15672  between  the  same  parties,  in  which  an 
opinion  is  rendered  at  this  term  of  court.  Ante,  p. 
525.  The  facts  in  the  two  cases  are  very  nearly  the 
same.  In  this  case  the  trust  deed  made  by  Ella  Ford 
and  husband  to  Dominick  F.  Curley,  trustee,  is  dated 
April  19,  1907,  and  was  given  to  secure  a  note  of  same 
date,  made  by  the  same  parties,  for  $1,224,  due  on  or 
before  two  months  after  date. 

John  W.  Burdettb,  for  plaintiffs  in  error. 

E.  A.  Aborn,  for  defendants  in  error. 
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Mb.  Justice  McSukely  delivered  the  opinion  of  the 
court. 

This  decree  must  be  reversed  for  the  same  reasons 
that  are  given  in  a  similar  suit  between  the  same  par- 
ties, No.  15672,  decided  at  the  same  time  with  this. 
There  is  only  one  difference  in  this  case  requiring  any 
comment  in  addition  to  what  we  said  in  our  opinion  in 
the  other  case.  In  the  case  at  bar  some  attempt  is 
made  to  show  the  terms  of  the  trust  by  which  Ella 
Ford  held  title  to  the  premises.  The  bill  alleges  "that 
said  Ella  R.  Ford  held  the  title  to  the  premises  afore- 
said described  in  trust  for  herself  and  one  John  Kause, 
as  will  more  fully  appear  from  an  agreement  between 
said  John  Kause  and  Charles  C.  Ford,  agent  for  said 
Ella  R.  Ford,  ready  to  be  produced  in  court  on  the 
hearing  hereof.' '  Also,  "that  said  John  Kause  and 
Ella  R.  Ford  have  agreed  upon  a  division  of  the  prem- 
ises aforesaid,  and  that  said  Ella  R.  Ford  shall  have 
and  hold  Lots  23,  24  and  27  aforesaid,  and  that  John 
Kause  shall  have  and  hold  Lots  25  and  26  aforesaid, 
as  will  more  fully  appear  from  an  agreement  between 
said  John  Kause  and  Charles  C.  Ford,  agent  for  said 
Ella  R.  Ford,  ready  to  be  produced  in  court." 

Under  these  allegations  there  were  introduced  in 
evidence  two  written  agreements,  both  between 
Charles  C.  Ford  and  John  Kause.  By  the  first  agree- 
ment, dated  December  6,  1906,  Charles  C.  Ford  and 
John  Kause  agreed  to  co-operate  in  buying  and  mov- 
ing five  houses  on  Canal  and  other  streets  to  Emerald 
avenue,  between  31st  and  32nd  streets,  Charles  Ford 
to  furnish  the  money  and  then  to  make  first  mortgage 
on  said  property.  Said  lots  were  to  be  used  to  reim- 
burse said  Ford  for  all  money  and  expenses  in  buy- 
ing and  moving  said  houses  and  buying  lots ;  the  equi- 
ties in  the  houses  to  be  divided  by  agreement,  Ford  to 
have  three-fifths  and  Kause  two-fifths.  It  was  also 
agreed  if  loans  could  not  be  placed  on  said  houses  for 
enough  to  reimburse  Ford  for  all  money  expended  by 
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him  in  buying  said  houses  and  lots  and  moving  said 
houses,  and  all  expenses,  each  would  pay  their  propor- 
tionate share  of  any  deficiency  thereof. 

The  second  agreement,  dated  April  10, 1908,  between 
the  same  parties  refers  to  the  prior  agreement  of  De- 
cember 6,  1906,  as  an  agreement  to  improve  the  lots 
in  question,  and  therein  it  is  stipulated  that  said  prem- 
ises should  be  divided, — the  share  of  said  Charles  C. 
Ford  to  be  three-fifths  and  the  share  of  the  said  John 
Kause  to  be  two-fifths.  It  was'  further  agreed  that 
Charles  C.  Ford  should  receive  lots  23,  24  and  27,  and 
John  Kause  should  receive  lots  25  and  26;  also  "that 
the  said  lots  shall  bear  their  proportionate  share  of 
the  costs  of  said  premises,  including  all  improvements 
thereon  as  may  be  determined  in  the  suit  heretofore 
filed  in  the  Circuit  Court  of  Cook  county,  Illinois,  Gen- 
eral No.  281614,  Charles  C.  Ford  and  Ella  B.  Ford, 
complainants,  and  John  Kause  and  Anna  F.  Kause, 
defendants." 

There  is  nothing  in  either  of  these  agreements  con- 
cerning Ella  Ford 's  connection  with  this  property,  nor 
anything  disclosing  what  were  her  duties  and  powers 
under  the  trust  agreement,  by  which  she  held  title. 
There  is  no  testimony  offered  nor  any  evidence  on  this 
point.  This  last  agreement  refers  to  a  suit  appar- 
ently then  pending  in  the  Circuit  Court,  which  was 
to  determine  the  proportionate  share  of  the  costs  of 
said  premises ;  but  no  evidence  of  such  suit  is  offered, 
nor  have  we  any  knowledge  from  the  record  of  what, 
if  anything,  was  done  in  that  suit.  We  fail  to  see  how 
these  agreements  were  relevant  to  any  allegation  con- 
tained in  the  bill.  They  may  disclose  some  basis  for  a 
proceeding  seeking  an  accounting  between  Charles  C. 
Ford  and  John  Kause,  but  certainly  nothing  touching 
the  allegations  of  Curley,  as  trustee,  the  complainant 
in  this  foreclosure  proceeding.  The  general  prayer 
for  an  accounting  in  a  bill  to  foreclose  a  trust  deed, 
with  no  cross-bill  seeking  relief,  does  not  entitle  one 
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defendant  to  a  judgment  against  a  co-defendant, 
where  the  bill  alleges  no  facts  creating  any  obligation 
of  one  to  the  other. 

Holding,  as  we  do,  that  these  agreements  are  irrel- 
evant and  inadmissible  under  any  of  the  allegations 
of  the  bill,  the  suit  is  controlled  by  the  same  reasoning 
and  authority  as  is  the  companion  suit  to  this.  Here, 
as  there,  it  appears  that  Ella  Ford,  the  maker  of  the 
note,  took  it  from  the  holder  and  owner,  Curley,  for 
its  face  value,  with  interest.  This,  in  our  opinion, 
extinguishes  the  debt  and  the  lien  of  the  trust  deed 
upon  the  premises  in  question.  For  a  statement  of 
our  reasons  and  authorities,  we  refer  to  our  opinion 
in  the  other  case  between  the  same  parties,  No.  15,672. 

The  decree  is  reversed  and  the  cause  remanded,  with 
instructions  to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded. 


William  Simon,  Defendant  in  Error,  y.  Griffin  Wheel 

Company,  Plaintiff  in  Error. 

Gen.  No.  16,156. 

1.  Instructions — when  refusal  as  to  effect  of  failure  to  introduce 
evidence  reversible  error.  Held,  that  it  was  error  for  the  court 
to  refuse  to  Instruct  the  jury  "that  from  the  mere  fact  alone  that 
the  defendant  offered  no  evidence  the  jury  is  not  warranted  in 
drawing  any  inference  against  the  defendant." 

2.  Negligence — what  essential  to  recover.  In  order  to  recover 
for  personal  injuries  charged  to  have  resulted  from  the  negligence 
of  the  defendant,  it  must  appear  not  by  speculation  or  by  guess 
but  by  competent  legal  evidence  that  the  defendant  was  guilty  of 
some  negligent  conduct  which  resulted  in  the  injury  sued  for. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago:  the  Hon.  William  N.  Cotteell,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1910.  Re- 
versed with  finding  of  fact.    Opinion  filed  March  14,  1912. 
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Frank  M.  Cox  and  R.  J.  Fellingham,  for  plaintiff 
in  error. 

Ralph  F.  Stern,  for  defendant  in  error. 

* 

Mr.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  to  recover  for  personal 
injuries  received  by  the  plaintiff,  William  Simon,  while 
working  for  the  defendant,  the  Griffin  Wheel  Com- 
pany. 

On  August  1,  1907,  the  Griffin  Wheel  Company  was 
engaged  in  manufacturing  car  wheels.  Simon  was  em- 
ployed by  the  defendant  for  nine  months  at  a  period 
prior  to  the  period  of  employment  during  which  the 
accident  occurred.  He  had  been  working  for  the  de- 
fendant for  three  months  immediately  prior  to  the 
accident.  During  this  latter  employment  his  work  was 
rolling  car  wheels  which  weighed  between  600  and  700 
pounds  from  cars  into  the  yard.  On  the  date  of  the 
accident  he  was  ordered  to  roll  the  wheels  from  a  car 
into  a  building  called  a  "drop"  or  "drop-house." 
This  was  a  building  of  a  single  room,  into  which  old 
car  wheels  were  rolled  and  then  broken  up  into  scrap 
iron  by  a  heavy  drop  or  weight  falling  on  them  with 
great  force.  The  floor  of  the  drop-house  was  about 
ten  or  twelve  feet  square  and  was  constructed  of  hard- 
wood planks,  resting  on  cross-pieces.  Between  the 
cross-pieces  cinders  were  tamped  in,  so  that  the  planks 
rested  on  the  cinders  as  well  as  on  the  cross-pieces. 
There  were  some  holes  knocked  in  the  floor,  presum- 
ably by  flying  pieces  of  iron.  There  were  several  en- 
trances into  the  drop-house,  the  one  in  question  being 
at  the  southwest  corner.  Two  or  three  feet  from  this 
opening  or  doorway  was  a  barrier  of  heavy  planks,  to 
prevent  pieces  of  iron  flying  out  while  wheels  were 
being  broken.  This  barrier  prevented  a  direct  en- 
trance into  the  doorway;  it  was  necessary  to  pass  be- 


Chicago — First  District — March,  1912.     535 

Simon  v.  Griffin  Wheel  Co.,  168  111.  App.  533. 

hind  it  and  then  turn  into  the  doorway.  The  car  from 
which  plaintiff  was  unloading  the  wheels  stood  on  a 
track  four  or  five  feet  south  of  the  drop-house,  and 
plaintiff  testifies  that  never  before  the  time  of  the  ac- 
cident had  he  rolled  wheels  into  the  drop-house,  but 
had  rolled  them  from  the  cars  on  this  track  along  the 
platform  in  front  of  the  drop-house  into  the  yard.  He 
had,  however,  passed  through  the  drop-house  twice  be- 
fore. Upon  the  day  in  question  plaintiff  rolled  a  wheel 
on  a  plank  from  the  car,  then  across  the  wooden  plat- 
form, and  thence  into  the  drop-house.  When  he 
reached  a  point  about  a  foot  and  a  half  or  two  feet  in- 
side the  drop-house,  another  wheel  which  had  been 
standing  straight  against  the  inside  wall  near  the 
door,  fell  and  struck  him  on  the  leg,  "pressing  him 
onto  a  pile  of  scrap/ '  Plaintiff  testified  that  the  in- 
jury to  his  leg  prevented  him  working  for  about  five 
months. 

The  case  had  been  tried  twice,  the  first  time  result- 
ing in  a  verdict  for  the  plaintiff,  and  the  damages 
were  assessed  at  $500.  A  motion  for  a  new  trial  was 
made  and  granted,  and  upon  the  second  trial  the  jury 
found  the  defendant  guilty  and  assessed  the  damages 
at  $200.  Judgment  was  entered  on  this  verdict.  No 
evidence  was  offered  on  behalf  of  the  defendant,  and 
at  the  conclusion  of  the  plaintiff's  case  the  defendant 
requested  the  court  to  give  an  instruction  finding  the 
defendant  not  guilty,  which  motion  was  denied  and  the 
written  instruction  tendered  was  marked  "refused." 

The  court  instructed  the  jury  orally,  and  at  the  con- 
clusion of  the  oral  charge  defendant's  counsel  re- 
quested the  court  to  instruct  the  jury  "that  from  the 
mere  fact  alone  that  the  defendant  offered  no  evidence 
the  jury  is  not  warranted  in  drawing  any  inference 
against  the  defendant. ' '  Thereupon  the  court  stated : 
"The  court  refuses  that  instruction;  they  are  per- 
mitted to  draw  inferences."  Defendant's  counsel 
then  asked:    "From  the  mere  fact  alone  that  the  de- 
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f endant  offered  no  evidence  ! ' '  And  the  court  replied, 
"Yes."  These  proceedings  were  in  the  presence  and 
hearing  of  the  jury.  We  are  of  the  opinion  that  the 
refusal  to  give  the  instruction  requested,  and  making 
the  statement  above  mentioned,  by  the  court  in  the 
hearing  of  the  jury,  was  prejudicial  error.  Gibbons  v. 
Chapin  &  Gore,  147  111.  App.  575. 

In  the  original  statement  of  claim  the  negligence  al- 
leged is  that  defendant  provided  plaintiff  with  a  dan- 
gerous and  unsafe  place  to  work,  in  that  plaintiff  was 
compelled  to  work  near  and  about  certain  large  and 
heavy  wheels  which  were  likely  to  and  would  fall, 
which  fact  defendant  knew  or  ought  to  have  known, 
and  plaintiff  did  not  know,  and  that  one  of  said  wheels 
rolled  and  fell  upon  plaintiff.  It  is  at  once  obvious 
that  there  can  be  no  recovery  on  this  claim.  The  fact 
that  these  wheels  were  heavy  and  liable  to  roll  and 
fall  was  an  ordinary  hazard  incident  to  his  employ- 
ment, and  as  well  known  to  plaintiff  as  to  anyone. 

On  the  second  trial,  after  all  the  evidence  had  been 
heard  and  the  cause  argued  to  the  jury,  plaintiff  was 
permitted  to  file  his  amended  statement  of  claim  over 
the  objection  of  defendant.  In  this  amended  statement 
of  claim  the  negligence  of  defendant  is  alleged  to  be 
the  furnishing  to  the  plaintiff  of  an  unsafe  and  dan- 
gerous place  to  work,  in  that,  the  floor  of  the  place  in 
which  plaintiff  was  working  was  unsafe  and  danger- 
ous. Most  of  the  evidence  and  the  argument  concerns 
the  condition  of  the  floor  in  the  drop-house,  with 
special  reference  to  whether  or  not  the  wheel  fell  on 
plaintiff  because  of  the  shaking  of  the  plank  on  which 
it  stood.  We  have  read  the  record  of  all  the  evidence 
heard  on  the  trial.  There  is  nothing  therein  which 
informs  this  court  as  to  what  caused  the  wheel  to  fall. 
There  is  nothing  said  by  anyone  as  to  who  placed  the 
wheel  in  its  position  next  to  the  wall,  apparently  stand- 
ing straight  against  the  wall.  Only  one  witness  at- 
tempts to  give  any  explanation.    His  opinion  is  that 
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the  plank  shook.  He  says  he  did  not  see  the  plank  on 
which  this  wheel  was  standing  shake,  but  he  argues 
that  "it  had  to  shake,"  presumably  from  the  fact  that 
rolling  these  heavy  wheels  across  the  floor  would  cause 
the  planks  to  shake  more  or  less.  The  only  statements 
touching  the  shaking  of  the  plank  are  of  so  inferential 
and  argumentative  a  nature  as  to  furnish  no  basis  for 
believing  that  this  was  the  cause  of  the  wheel  falling. 
There  is  also  good  ground  for  believing  that  the  bar- 
rier across  the  doorway  of  the  drop-house  prevented 
anyone  seeing  the  cause  of  the  accident.  However,  as- 
suming that  there  was  some  evidence  tending  to  show 
that  the  floor  shook  when  car  wheels  weighing  over 
600  pounds  were  rolled  over  it,  was  not  this  one  of  the 
ordinary  hazards  incident  to  the  employment  of  plaint- 
iff! We  think  it  was.  It  is  equally  apparent  that  this 
fact  would  be  as  well  known  to  the  plaintiff  as  to  the 
defendant.  He  must  have  observed  during  his  three 
months  of  handling  heavy  car  wheels  that  the  plank- 
ing over  which  they  rolled  would  shake  more  or  less. 
The  fact  that  this  shaking  at  the  time  of  the  accident 
may  have  occurred  in  the  planking  of  the  drop-house 
makes  no  material  difference. 

The  evidence  wholly  fails  to  show  that  the  accident 
resulted  from  any  negligence  of  the  defendant.  The 
floor  of  the  drop-house  was  constructed  of  hardwood 
planks  laid  on  cross-pieces,  between  which  were  cin- 
ders tamped  even  with  the  top  of  the  cross  pieces,  so 
that  the  planks  lay  on  the  cinders  and  the  cross-pieces, 
apparently  a  solid  foundation.  The  only  evidence  as 
to  a  defect  in  the  floor  is  summed  up  in  the  statement 
that  "the  floor  was  old;  the  boards  of  the  floor  were 
old  and  there  were  holes  knocked  into  them."  While 
this  evidence  may  be  relevant  under  the  allegations  of 
the  statement  of  claim  that  the  floor  was  unsafe,  there 
appears  no  connection  whatever  between  the  age  of 
the  boards  or  the  holes  in  them,  and  the  falling  of  the 
wheel.    As  to  the  shaking  of  the  floor,  defendant  could 
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hardly  have  been  expected  or  required  to  build  a  floor 
which  would  be  entirely  free  from  vibration  or  shak- 
ing while  heavy  oar  wheels  were  being  rolled  across  it. 
The  absence  of  any  negligent  conduct  by  the  defendant 
which  resulted  in  the  accident  complained  of  makes 
this  judgment  against  it  erroneous.  Sack  v.  Dolese, 
137  111.  129 ;  Diamond  Glue  Co.  v.  WietzychowsM,  227 
111.  338. 

Attorney  for  plaintiff  urges  the  general  proposition 
that  a  verdict  may  well  be  founded  on  circumstances 
of  which  the  jury  is  the  best  judge,  but  in  the  case  at 
bar  to  allow  this  judgment  to  rest  upon  the  evidence 
presented  would  be  to  permit  a  judgment  based  upon 
mere  speculation  as  to  the  facts.  The  jury  should  not 
guess  as  to  the  fact  of  negligence.  In  our  opinion  the 
trial  court  committed  reversible  error  in  refusing  to 
give  to  the  jury,  at  defendant's  request,  an  instruc- 
tion requiring  the  jury  to  bring  in  a  verdict  of  not 
guilty. 

We  find  that  the  defendant  was  not  guilty  of  negli- 
gence as  charged. 

For  the  reasons  above  stated  this  judgment  is  re- 
versed. 

Reversed  with  finding  of  fact. 


Jacob  Manz,  Defendant  in  Error,  t.  Francis  Y. 
Walcott,  Plaintiff  in  Error. 

Gen.  No.  16,200. 

Verdicts — Tiow  excessiveness  may  "be  cured.  If  the  verdict  does 
not  appear  to  have  resulted  from  prejudice  or  other  Improper  mo- 
tive Its  excesaiveness  may  be  rectified  by  the  entry  of  a  remitti- 
tur. 

Action  In  case.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  McKenzib  Cleland,  Judge,  presiding.    Heard  in  the  Branch 
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Appellate  Court  at  the  March  term,  1910.     Affirmed  on  remittitur. 
Opinion  filed  March  14,  1912.    Remittitur  filed  March  19,  1912. 

Charles  A.  Chtjran,  for  plaintiff  in  error. 
Sol  Levisohn,  for  defendant  in  error. 

Mr.  Justice  McSttrely  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  to  recover  for  personal 
injuries  sustained  by  Jacob  Manz,  hereafter  called  the 
plaintiff,  caused  by  being  struck  by  an  automobile 
driven  by  Francis  V.  Walcott,  hereafter  called  defend- 
ant. 

In  May,  1909,  the  plaintiff,  Manz>  was  a  passenger 
on  a  south-bound  street  car,  which  stopped  near  across 
street  to  permit  him  to  alight.  He  alighted  from  the 
front  platform,  and  says  he  glanced  north  and  south 
and  saw  nothing.  He  then  proceeded  to  walk  towards 
the  sidewalk.  When  about  half  way  from  the  car  to 
the  curb  he  was  struck  by  an  automobile  driven  by  the 
defendant,  which  was  going  in  a  southerly  direction 
along  side  the  street  car.  No  warning  by  a  horn  or 
otherwise  was  given  by  the  defendant  as  he  ap- 
proached the  place  in  question.  He  was  not  going 
very  fast,  and  says  that  just  as  soon  as  he  saw  the 
plaintiff  get  off  the  street  car  he  "  turned  on  the 
brakes,' '  and  in  the  endeavor  to  avoid  hitting  the 
plaintiff  directed  the  automobile  towards  the  curb, 
hitting  the  curb,  which  turned  the  automobile  "in  like, 
towards  the  Lincoln  avenue  car."  "Just  as  we  made 
that  turn  we  struck  him."  He  further  says  the  street 
was  slippery  with  recent  sprinkling,  and  that  the  auto- 
mobile did  not  go  six  feet  after  it  struck  plaintiff.  He 
at  once  jumped  out  of  the  automobile,  picked  the 
plaintiff  up  and  took  him  to  his  home. 

There  is  much  more  evidence  concerning  the  details 
of  the  accident,  but  from  a  consideration  of  the  entire 
record  we  are  not  able  to  say  that  the  trial  court  erred 
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in  finding  that  the  accident  was  caused  by  the  negli- 
gence of  the  defendant,  as  charged,  while  the  plaintiff 
was  in  the  exercise  of  due  care  for  his  own  saf etv. 

It  is  claimed  by  the  defendant  that  the  damages 
awarded,  $500,  are  excessive.  The  plaintiff  was  not 
run  over  by  the  automobile.  He  fell  flat  on  his  back 
and  was  helped  up,  but  says  he  did  not  feel  very  much 
hurt  at  that  time;  was  bruised  on  the  legs  and  arms 
and  in  the  small  of  his  back.  He  was  treated  for  these 
injuries  about  sixteen  times  by  an  osteopathic  doctor, 
with  massage  and  electric  treatments,  which  cost  him 
$32.  He  also  paid  $3  for  a  brace.  There  was  no  evi- 
dence of  the  reasonableness  of  the  charges  of  the 
osteopath  for  his  services.  The  plaintiff  was  73  years 
old  at  the  time  of  the  accident.  There  is  no  evidence 
of  any  loss  on  account  of  inability,  if  any,  to  attend  to 
his  business.  The  osteopath  says  there  was  a  slight 
"luxation  of  the  last  dorsal  vertebra,' '  which  condi- 
tion is  much  improved.  There  is  no  competent  evi- 
dence as  to  whether  this  condition  will  be  permanent. 

We  are  of  the  opinion  that  an  award  of  $500  for 
such  injuries  is  clearly  excessive.  A  fair  and  reason- 
able allowance  would  have  been  $200;  to  award  more 
was  error. 

If,  therefore,  defendant  in  error  shall  remit  the  sum 
of  $300  from  the  judgment  within  ten  days,  the  judg- 
ment will  be  affirmed;  otherwise,  for  the  error  indi- 
cated, the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Affirmed  on  remittitur. 

Remittitur  filed  and  judgment  affirmed  March  19, 
1912. 
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Thomas  L.  Reeve,  Defendant  in  Error,  v.  Leibrandt 
Plumbing  Company,  Plaintiff  In  Error. 

Gen.  No.  16,322. 

Evidence — effect  of  hearsay.  Hearsay  evidence  does  not  tend  to 
establish  a  fact  sought  to  be  proven. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen  A. 
Foster,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  14,  1912. 

Harry  A.  Biossat,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  Reeve,  hereafter  called  the  plaint- 
iff, against  the  Leibrandt  Plumbing  Company,  a  cor- 
poration, hereafter  called  the  defendant,  to  recover  for 
an  alleged  breach  of  contract.  Upon  the  trial  by  the 
court  below,  the  issues  were  found  for  the  plaintiff, 
the  damages  assessed  at  $50,  and  judgment  entered 
thereon,  which  judgment  we  are  asked  by  the  defend- 
ant to  reverse. 

It  is  not  disputed  that  the  parties  entered  into  a 
written  agreement  for  Reeve,  the  plaintiff,  to  do  cer- 
tain gas-fitting  work  at  3443  Wabash  avenue  for  the 
defendant,  for  the  sum  of  $50.  Neither  is  it  disputed 
that  the  plaintiff  proceeded  to  do  the  work,  and  while 
progressing  with  it  and  nearing  completion  he  was 
stopped  and  prevented  by  the  defendant  from  doing 
further  work,  although  the  plaintiff  was  willing  and 
able  to  complete  the  job.  The  explanation  of  this  con- 
duct of  the  defendant  is  that  before  the  plaintiff  was 
given  the  contract  he  was  asked  by  Fred  Leibrandt, 
the  president  of  the  defendant  company,  "if  he  was  a 
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union  man,  and  he  said  no,  but  that  he  had  a  permit 
from  the  union  to  do  work,  so  I  told  him  that  under 
the  circumstances  I  would  give  him  the  contract.' f  It 
is  claimed  that  the  representation  by  the  plaintiff  that 
he  had  "a  permit  from  the  union  to  do  work"  was 
untrue,  and  therefore  a  misrepresentation  which  ren- 
dered the  contract  void. 

We  agree  fully  with  the  attorney  for  plaintiff  in 
error  in  his  statements  of  the  law,  but  the  trouble  with 
his  case  is  that  there  is  no  competent  evidence  that  the 
statement  made  by  the  plaintiff  was  untrue  when  made. 
The  only  thing  in  the  record  touching  this  question  is 
the  testimony  of  Leibrandt,  who  says,  "I  was  notified 
by  the  union  that  the  plaintiff  had  no  permit. ' '  Mani- 
festly this  is  only  hearsay,  and  no  evidence  whatever 
as  to  the  fact  of  whether  or  not  Reeve  had  a  permit. 

The  defendant  therefore  having  failed  to  justify  its 
interference  with  plaintiff's  work,  the  plaintiff  was  en- 
titled to  recover  the  full  amount  provided  for  in  the 
contract.    The  judgment  therefore  is  affirmed. 

Affirmed. 


Mary  E.  Lyons  et  al.,  Administrators,  Defendants  in 
Error,  v.  Marshall  E.  Sampsell,  Receiver,  Plaintiff 
in  Error. 

Gen.  No.  16,180. 

1.  Judgments — when  against  receiver  erroneous.  It  is  error  to 
render  judgment  against  a  receiver  in  his  individual  capacity  and 
to  award  execution  against  him.  A  proper  form  of  judgment  should 
provide  for  payment  in  due  course  of  administration. 

2.  Statute  of  Limitations — when  new  cause  of  action  not  set  up. 
Held,  in  this  case,  that  the  amended  counts  which  differed  from 
the  original  counts  in  that  they  charged  conduct  tending  to  show 
that  the  defendant  as  receiver  was  responsible  while  the  original 
counts  did  not  so  state,  a  new  cause  of  action  is  not  set  up  where  it 
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appears  that  the  original  declaration  began  by  complaining  against 
the  defendant  as  receiver. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tcthill,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1910.  Reversed  with  directions.  Opinion  filed  March  28,  1912.  Re- 
hearing denied  April  11,  1912. 

John  A.  Rose  and  Frank  L.  Kbiete,  for  plaintiff  in 
error;  W.  W.  Gubley,  of  counsel. 

Stedman,  Soelke  &  Shutan,  for  defendants  in  er- 
ror. 

Mb.  Pbesiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  by  the  defendant,  plaintiff  in  er- 
ror here,  from  a  judgment  rendered  in  favor  of  the 
plaintiffs,  defendants  in  error  here,  for  $1,000  in  a  suit 
to  recover  for  personal  injuries. 

The  declaration  as  originally  filed  complained  of 
"Marshall  E.  Sampsell  as  receiver  of  the  Chicago 
Union  Traction  Company,  a  corporation,  and  the  City 
of  Chicago,  a  corporation,  defendants,  of  a  plea  of 
trespass  on  the  case."  It  is  urged  that  in  the  five 
counts  of  the  declaration  there  was  no  specific  charge 
against  said  receiver  of  any  duty,  violation  of  duty  or 
injury  due  to  any  act  of  his,  either  of  omission  or  com- 
mission. The  counts  all  charged  "the  Chicago  Union 
Traction  Company,  a  corporation,"  with  the  posses- 
sion, control  and  operation  of  the  railroad  and  with 
responsibility  for  the  accident  which  caused  the  injury 
resulting  in  the  death  of  the  decedent,  Sept.  14,  1907. 
At  the  trial  in  the  court  below,  the  court  gave  the 
plaintiffs  leave  to  amend  the  declaration,  by  inserting 
the  words  "Marshall  E.  Sampsell,  receiver  of  the," 
before  the  words  "Chicago  Union  Traction  Company" 
in  appropriate  places  in  the  counts  of  the  declaration. 
To  the  declaration  as  thus  amended  the  defendant  in- 
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terposed  a  plea  of  the  Statute  of  Limitations.  Plaint- 
iffs demurred  to  this  plea.  The  court  sustained  the 
demurrer  and  defendant  elected  to  stand  by  the  plea. 
Subsequently  plaintiffs  elected  to  take  a  non-suit  as 
to  the  defendant  City  of  Chicago. 

It  appears  that  the  judgment  as  entered  in  this  case 
is  in  any  event  erroneous,  in  that  it  provides  that  the 
plaintiffs  "  recover  of  and  from  the  defendant  their 
said  damages  of  one  thousand  dollars  in  form  as  afore- 
said by  jury  assessed,  together  with  their  costs  and 
charges  in  this  behalf  expended,  and  have  execution 
therefor."  In  McNulta  v.  Ensch,  134  111.  46-56,  it  is 
said  that  no  judgment  could  be  rendered  against  the 
receiver  "individually,  and  no  award  of  execution 
could  be  made.  It  must  be  entered  against  him  as  re- 
ceiver, and  be  made  payable  out  of  the  funds  held  by 
him  in  that  capacity,  in  the  due  course  of  the  adminis- 
tration of  his  receivership.  Beach  on  Receivers,  715, 
and  authorities  cited."  See  also  Malott  v.  Mapes,  111 
111.  App.  340-342.  This  error  will  necessitate  the  re- 
versal of  the  judgment  of  the  Circuit  Court,  but  if  the 
only  error  in  the  record  it  might  be  corrected  here  by 
our  reversing  the  judgment  as  it  stands  and  entering 
the  correct  judgment  in  this  court.  In  the  case  Mc- 
Nulta v.  Ensch,  supra,  it  is  said:  "We  regard  it  as 
the  better  practice  to  remand  the  cause  wi^h  instruc- 
tions" to  the  Circuit  Court  to  enter  the  proper  order. 

We  come  now  to  the  serious  question  presented  by 
this  record.  We  are  not  disposed  to  reverse  the  judg- 
ment unless  compelled  to  do  so  or  otherwise  disregard 
clear  rules  of  law.  Unless  this  judgment  can  stand 
upon  the  declaration  on  file  or  amended,  the  adminis- 
trators will  not  be  able  to  recover  at  all,  since  the  stat- 
ute of  limitations  has  run  against  any  declaration  or 
amendments  setting  up  any  new  cause  of  action.  There 
is  no  question  raised  as  to  the  right  of  the  plaintiffs  to 
recover  on  the  merits  and  the  amount  of  the  judgment 
is  not  excessive.    To  reverse  this  judgment  on  mere 
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technical  grounds  and  so  dispose  of  the  suit  finally 
would  be  unjust  and  would  leave  defendants  in  error 
without  remedy.  There  are  reversible  errors  which 
it  is  not  within  the  power  of  this  court  to  correct.  Is 
it  true,  as  counsel  for  defendant  urge,  that  in  this  rec- 
ord such  error  exists  ? 

It  is  urged  by  defendant's  counsel  that  the  Circuit 
Court  erred  in  allowing  the  plaintiffs'  declaration  to 
be  amended  after  the  statute  of  limitations  had  run 
against  the  action,  in  sustaining  a  demurrer  to  def end- 
ant  's  plea  setting  up  that  statute,  and  in  overruling  a 
demurrer  by  defendant  to  the  amended  declaration. 
It  is  true  apparently,  as  urged  by  defendant  's  counsel, 
that  the  original  declaration  in  the  case,  while  it  be- 
gan by  complaining  "of  Marshall  E.  Sampsell,  as  re- 
ceiver of  the  Chicago  Union  Traction  Company,  a  cor- 
poration,' '  as  defendant,  contained  five  counts,  in  each 
and  all  of  which  the  plaintiffs  charge  no  act  of  omis- 
sion or  commission,  no  duty  nor  neglect  of  duty  on  the 
part  of  the  said  receiver.  In  each  of  these  counts  it  is 
the  "Chicago  Union  Traction  Company,  a  corpora- 
tion," that  is  charged  with  possession  of  the  railway 
and  car  and  with  responsibility  for  the  alleged  wrong- 
ful act  resulting  in  the  fatal  injury  to  the  decedent. 
These  counts  charged  the  receiver  with  no  conduct 
tending  to  show  that  he  as  receiver  was  in  any  way 
responsible  for  the  fatal  injury  in  question.  If,  as 
might  appear  from  the  counts  in  question,  the  inten- 
tion was  to  charge  the  corporation  of  which  the  defend- 
ant Sampsell  is  complained  of  as  receiver  with  being 
itself  responsible  for  the  alleged  tort  by  which  the  de- 
ceased lost  his  life,  no  such  action  could  be  maintained. 
It  was  said  by  Judge  Brown  in  Eckels  v.  Farley,  131 
HI.  App.  557-559-60,  the  receiver  of  a  railroad  comes 
into  possession  of  the  company's  property  and  busi- 
ness as  the  appointee  of  a  court  which  takes  the  prop- 
erty for  the  time  being  for  the  benefit  of  the  creditors 
and  others  interested.    "That  the  corporation  whose 
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property  has  thus  been  taken  away  from  it,  and  which 
has  nothing  to  do  with  the  management  or  operation 
of  it,  cannot  be  held  liable  for  personal  injuries  result- 
ing from  such  operation,  is  a  proposition  hardly  seem- 
ing to  need  citations  of  authority"  (citing  McNulta  v. 
Lockridge,  137  111.  270,  and  many  eases).  Lot  Eckels 
v.  Henning,  139  M.  App.  660-668,  it  is  said:  "It  fol- 
lows that  the  corporation  from  which  the  property  has 
been  taken  away  and  which  has  nothing  td  do  with  its 
management,  is  not  liable  for  personal  injuries  result- 
ing from  such  operation. ' ' 

The  question  remains,  does  the  original  declaration 
state  a  duty  to  the  deceased  on  the  part  of  defendant 
as  receiver  and  its  violation  f  It  is  not  questioned  that 
the  original  declaration  stated  "facts  from  which  the 
law  would  raise  a  duty  on  the  part  of  the  Chicago 
Union  Traction  Company,  a  corporation, ' 9  but  it  i»  not 
the  Chicago  Union  Traction  Company  that  is  made  a 
defendant.  The  question  is  whether  the  original  dec- 
laration states  facts  from  which  the  law  raises  a  duty, 
and  its  violation  by  plaintiff  in  error  as  receiver.  We 
think  it  does.  The  original  declaration  as  above  stated, 
1 l  complains  of  Marshall  E.  Sampsell,  as  receiver  of  the 
Chicago  Union  Traction  Company,  a  corporation," 
and  makes  him  a  defendant.  The  receiver,  plaintiff  in 
error  here,  does  not  claim  that  he  was  not  rightly  sued 
in  this  case.  In  McNulta  v.  Ensch,  134  111.  46-55,  it 
is  said:  "The  fact  therefore  that  the  receiver  made 
no  objection  to  the  suit  against  him  in  his  representa- 
tive capacity,  before  or  at  the  trial,  ought  to  preclude 
him  from  urging  that  he  was  not  rightly  sued/'  and 
that  "if  McNulta  was  the  receiver  of  the  road  at  the 
time  of  the  injury,  it  must  be  presumed,  in  the  absence 
of  any  plea  or  denial,  that  he  was  in  discharge  of  the 
duty  imposed  upon  him  by  that  relation  to  the  rail- 
road. "  In  the  case  at  bar  the  same  presumption  exists, 
and  in  the  absence  of  such  plea  or  denial,  the  presump- 
tion of  law  is  that  Sampsell  as  receiver  of  the  Chicago 
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Union  Traction  Company  was  i '  in  the  discharge  of  the 
duty  imposed  upon  him  by  that  relation  to  the  rail- 
road," at  the  time  when  the  injury  in  question  oc- 
curred. The  relation  of  receiver  to  that  railroad  cor- 
poration as  stated  in  the  declaration  implies  that  he 
was  in  charge  of  its  property  and  operation  and  this 
presumption  or  implication  of  law  arises  from  the 
averment  of  the  declaration  that  he  was  receiver  of 
that  particular  Chicago  Union  Traction  Company  and 
responsible  for  the  acts  which  the  declaration  in  some 
of  its  counts  charges.  The  plea  of  the  general  issue 
was  filed  to  this  declaration  in  words  in  part  as  fol- 
lows: 

"And  now  comes  the  defendant  Marshall  E.  Samp- 
sell as  Eeceiver  of  Chicago  Union  Traction  Company, 
by  J.  L.  Baily,  his  attorney,  and  defends  the  wrong 
and  injury  when,  etc.,  and  says  that  he  is  not  guilty 
of  the  said  several  supposed  grievances  above  laid  to 
his  charge,  or  any  or  either  of  them  in  manner  and 
form  as  the  plaintiff  has  above  thereof  complained 
against  him. " 

In  McNulta  v.  Ensch,  134  111.  supra,  pages  46-54,  it 
^as  claimed  that  there  was  no  evidence  that  the  re- 
ceiver was  operating  the  railroad  at  the  time  of  the 
injury,  or  that  the  persons  in  charge  of  the  train  were 
his  servants,  or  that  he  was  a  common  carrier.  The 
court  however  says  that  "railway  companies  are  by 
law  common  carriers  of  passengers  and  freight,  * '  and 
that  the  proofs  showed  that  the  railway  was  being 
operated  and  carrying  passengers  before  and  at  the 
time  of  the  injury.  "No  plea"  it  is  said  "was  filed 
putting  in  issue  the  representative  character  in  which 
defendant  was  sued.  In  a  suit  against  an  administra- 
tor, unless  he  denies  the  representative  capacity  in 
which  he  is  sued,  it  will  be  admitted,"  and  that  "it 
must  be  presumed  in  the  absence  of  any  plea  or  denial 
that  he  was  in  discharge  of  the  duty  imposed  upon  him 
by  that  relation  to  the  railroad. ' 9  In  McNulta  v.  Lock- 
ridge,  137  111.  270-284,  the  court  says:    "It  is  claimed 
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however  that  in  the  case  at  bar  the  general  issue  ad- 
mitted that  McNulta  was  receiver  at  the  time  he  was 
sued,  and  that  only.  We  think  this  is  placing  too  re- 
stricted a  signification  upon  the  implied  concessions 
made  by  the  pleadings ;"  that  (p.  286)  "the  admission 
upon  the  pleadings  is  of  the  character  and  capacity  in 
which  the  defendant  is  sued.  That  character  and 
capacity  includes  not  only  the  bare  fact  that  at  the 
time  that  suit  was  instituted  plaintiff  in  error  was  re- 
ceiver, but  the  further  facts  alleged  in  the  declaration, 
that  at  the  time  when,  etc,  Cooley  was  receiver 
*  *  *  by  appointment  of  court  *  *  *  and  was 
in  possession  of  and  operating  the  line  of  railway 
mentioned  therein,  as  such  receiver,  and  that  the  em- 
ployes operating  the  trains  on  said  road  were  the  serv- 
ants of  Cooley  as  such  receiver,' '  etc.  In  the  case  at 
bar  the  declaration  makes  Marshall  E.  Sampsell  as 
Receiver  of  the  Chicago  Union  Traction  Company  a 
defendant  and  the  said  plea  of  general  issue  in  legal 
effect  admits  that  he  was  such  receiver;  that  as  such 
receiver  he  was  in  possession  of  and  operating  the  line 
of  railway  of  said  Company  and  that  the  employes 
operating  the  trains  on  the  road  of  said  Traction  Com- 
pany were  his  servants  as  such  receiver  at  the  time 
when  the  declaration  charges  the  wrong  and  injury 
complained  of  were  committed.  Under  these  circum- 
stances we  are  unable  to  agree  with  defendant 's  coun- 
sel that  the  amendments  in  question  stated  a  new  cause 
of  action.  They  merely  state  more  specifically  what 
the  law  implies  from  the  original  declaration  and  plea, 
that  said  receiver  operated  and  controlled  the  said  cor- 
poration, and  that  it  was  his  duty  as  receiver  to  keep 
the  part  of  the  street  specified  in  good  and  safe  repair. 
In  Bartlett  v.  Cicero  light  Co.,  177  111.  68-74,  it  was 
said:  "The  receiver  is  legally  the  agent  of  the  com- 
pany, although  under  the  direction  of  the  court;  and 
the  title  to  the  property  is  not  divested  by  his  appoint- 
ment/'    The  original  declaration  alleged  that  the  car 
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by  which  the  deceased  was  injured  "Was  then  and 
there  in  the  control  of  the  Union  Traction  Company  by 
its  servants  in  that  behalf,' 9  in  other  words  by  its 
agents,  and  if  the  receiver  is  legally  the  agent  of  the 
company,  no  new  canse  of  action  is  stated  if  by  amend- 
ment he  is  specifically  named. 

We  find  no  reversible  error  in  the  record  except  in 
the  matter  of  the  form  of  judgment,  above  referred  to. 
As  this  error  necessitates  a  reversal  of  the  judgment, 
it  will  be  so  ordered  with  directions  to  the  Circuit 
Court  to  enter  the  proper  order  as  above  indicated. 

Reversed  with  directions. 


Sherman  House  Hotel  Company,  Defendant  in  Error, 
t.  Butler  Street  (Foundry  &  Iron  Company,  Plaintiff 
in  Error. 

Gen.  No.  16,213. 

1.  Res  judicata — when  judgment  not.  In  "an  action  over"  by 
a  defendant  who  has  paid  a  judgment  rendered  in  an  action  for 
personal  injuries,  such  judgment  is  not  res  judicata  as  to  the  lia- 
bility of  the  defendant  in  the  "action  over/'  notwithstanding  it 
may  have  been  a  party  in  the  original  cause,  it  appearing  that 
in  the  original  cause  the  question  of  liability  as  between  the  de- 
fendants was  not  determined. 

2.  Statute  of  Limitations — when  two  year  period  inapplicable. 
An  action  of  the  kind  indicated  in  the  preceding  paragraph  of  syl- 
labus need  not  be  brought  within  two  years.  The  five  year  period 
applies. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  H.  Hume, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.  Affirmed.  Opinion  filed  March  28,  1912.  Re- 
hearing denied  April  11,  1912. 

Castle,  Williams,  Long  &  Castle,  for  plaintiff  in 
error. 
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Felsenthal,  Foeeman  &  Beckwith,  for  defendant 
in  error, 

Mr.  Justice  Geedley  delivered  the  opinion  of  the 
court. 

This  suit  is  a  so-called  "action  over,'1  brought  by 
the  Sherman  House  Hotel  Company,  a  corporation, 
hereinafter  referred  to  as  the  hotel  company,  against 
the  Butler  Street  Foundry  &  Iron  Company,  a  corpora- 
tion, hereinafter  referred  to  as  the  iron  company,  to 
enforce,  as  it  is  claimed,  the  ultimate  liability  of  the 
iron  company  for  its  negligence  while  in  the  employ 
of  the  hotel  company,  which  negligence  caused  an  in- 
jury to  Charles  P.  Gallagher,  who  recovered  a  judg- 
ment for  $750  against  the  hotel  company  in  the  Su- 
perior Court  of  Cook  county,  and  which  judgment, 
after  an  affirmance  thereof  on  appeal,  the  hotel  com- 
pany paid.  In  this  present  suit  the  hotel  company  re- 
covered a  judgment,  October  27, 1909,  against  the  iron 
company,  in  the  Municipal  Court  of  Chicago,  for 
$927.60,  to  reverse  which  this  writ  of  error  is  prose- 
cuted. 

On  June  11,  1903,  the  hotel  company  was  in  posses- 
sion of  and  operating  the  Sherman  House,  located  on 
the  northwest  corner  of  Randolph  and  Clark  streets, 
Chicago,  and  had  employed  thfe  iron  company  to  re- 
move an  iron  balcony,  which  was  old,  rusty  and  full  of 
holes,  and  which  extended  about  twenty  feet  on  Ran- 
dolph street  and  about  the  same  distance  on  Clark 
street,  and  was  about  twenty  feet  above  the  sidewalk. 
About  noon  of  said  day,  and  while  the  employes  of  the 
iron  company  were  at  work  at  the  balcony  on  the  Ran- 
dolph street  side  of  the  hotel,  and  while  the  said  Gal- 
lagher was  walking  south  on  the  west  side  of  Clark 
street  just  north  of  Randolph  street,  he  was  hit  on 
the  head  by  a  triangular  piece  of  iron,  which  fell  from 
the  balcony,  and  was  injured.  In  August,  1903,  Gal- 
lagher brought  suit  in  said  Superior  Court  agaiast 
both  the  hotel  company  and  the  iron  company  charg- 
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ing  them  with  negligently  permitting  the  work  to  be 
carried  on  without  providing  any  reasonable  covering 
to  prevent  portions  of  said  balcony  from  falling. 
Each  defendant  in  said  suit  by  separate  counsel,  filed 
a  plea  of  not  guilty.  In  May,  1905,  the  case  was  tried, 
and  at  the  conclusion  of  all  the  evidence  the  oourt  di- 
rected the  jury  to  find  the  iron  eompany  not  guilty, 
which  it  did,  and  the  jury  also  returned  a  verdict 
against  the  hotel  company  for  $750,  and  judgment  was 
entered  on  the  verdict.  On  appeal  said  judgment  was 
in  December,  1906,  affirmed  by  this  court  (Sherman 
House  Hotel  Co.  v.  Gallagher,  129  HI.  App.  557).  In 
its  opinion,  this  oourt  said,  in  substance,  that  it  ap- 
peared from  the  evidence  that  the  iron  company  was 
not  an  independent  contractor,  that  the  relation  of 
the  hotel  company  to  the  iron  company  was  merely  that 
of  .employer  and  employe,  that  there  was  no  special 
agreement  as  to  price,  but  the  hotel  company  was  to 
pay  a  reasonable  price  for  the  work  done,  that  the 
hotel  company  did  not  surrender  control  of  the  prem- 
ises, or  any  part  thereof,  to  the  iron  company,  and 
that  it  had  the  power  to  direct  the  iron  company  to 
erect  barriers  upon  the  sidewalk  or  to  place  a  protect- 
ing cover  over  the  sidewalk  underneath  the  balcony,  or 
waa  at  liberty  to  do  this  itself;  that  the  removal  of 
heavy  material  from  the  front  of  a  building  standing 
elose  up  to  the  sidewalk  of  a  crowded  city  street, 
without  any  barrier  to  prevent  persons  from  passing 
under  the  work,  or  any  protection  against  material 
always  likely  to  fall  when  such  work  is  being  done, 
was  inherently  dangerous,  no  matter  how  skillfully 
done,  and  that  the  hotel  company,  authorizing  the  iron 
company  to  make  such  removal,  was  to  be  justly  re- 
garded as  the  author  of  the  injury  to  Gallagher,  and 
liable  io  Gallagher  therefor,  whether  the  iron  com- 
pany was  an  independent  contractor  or  merely  an  em- 
ploye of  the  hotel  company. 
In  the  case  now  before  us,  counsel  for  the  hotel  com- 
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pany  contends  that,  inasmuch  as  the  relation  of  the 
hotel  company  to  the  iron  company  is  admittedly  that 
of  employer  and  employe,  or  master  and  servant,  the 
judgment  of  the  Municipal  Court  should  be  affirmed, 
because,  where  the  negligent  act  or  omission  of  a  serv- 
ant in  and  about  his  master's  business  has  caused  the 
master  to  respond  in  damages  to  a  third  person,  the 
servant  is  liable  to  the  master  for  whatever  the  mas- 
ter has  been  obliged  to  pay.  To  this  statement  of  the 
law  counsel  for  the  iron  company  does  not  object,  but 
argues  that  the  judgment  of  the  Superior  Court,  af- 
firmed by  this  court,  in  the  above  mentioned  Gallagher 
case,  in  which  the  parties  to  this  present  suit  were  co- 
defendants,  is  res  ad  judicata,  and  that  the  iron  com- 
pany, the  employe,  was  therein  acquitted  of  negligence 
towards  Gallagher,  and  cannot  now  be  held  guilty  of 
negligence  in  the  same  work  in  an  action  by  the  hotel 
company,  the  employer. 

Counsel  for  the  hotel  company  further  contends  that 
the  proximate  cause  of  the  injury  was  the  failure  of 
the  iron  company,  the  employe,  to  provide  a  sufficient 
scaffolding,  hood  or  other  protective  device  to  prevent 
materials  from  falling  down  upon  persons  passing  on 
the  sidewalk,  which  protective  device  it  was  the  duty 
of  the  iron  company,  as  shown  by  the  evidence,  to  pro- 
vide. 

After  a  careful  review  of  the  evidence  we  are  of  the 
opinion  that  the  lack  of  such  a  protective  device  caused 
the  injury,  which  it  was  the  duty  of  the  iron  company, 
under  its  arrangement  with  the  hotel  company,  to  have 
erected,  and  that  the  fact  that  the  hotel  company  was 
chargeable  with  this  duty  as  to  Gallagher,  and  could 
not  escape  liability  to  Gallagher  by  employing  another 
to  do  the  work,  does  not  affect  the  ultimate  liability 
of  the  iron  company  for  the  injury  to  the  hotel  com- 
pany. 

Counsel  for  the  iron  company,  to  support  his  res 
adjudicata  contention  cites  the  case  of  Kansas  City  v. 
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Mitehener,  85  Mo.  App.  36.  In  this  case,  it  appeared 
that  a  Mrs.  Eyan  had  sustained  a  personal  injury  by 
falling  upon  a  defective  sidewalk  in  Kansas  City.  She 
sued  the  city  and  Mitehener,  the  abutting  property 
owner,  jointly,  and  recovered  a  judgment  against  the 
city,  but  the  finding  and  judgment  were  in  favor  of 
Mitehener.  The  city  paid  the  judgment,  and  sued 
Mitehener  to  recover  what  it  had  paid,  on  the  ground 
that  Mitehener  was  primarily  liable  for  the  injury  re- 
sulting from  the  defective  sidewalk.  The  court  held 
that  the  judgment  in  favor  of  Mitehener  in  the  former 
suit  was  res  adjudicata,  and  that  the  city  could  not 
recover.  It  appears  from  the  opinion  of  the  court 
that,  when  the  former  suit  against  Mitehener  and  the 
city,  jointly,  was  on  trial,  "the  city  by  course  of  con- 
duct at  the  trial  endeavored  to  show  that  Mitehener 
was  liable  and  he  endeavored  to  show  that  he  was  not, 
while  Mrs.  Eyan  endeavored  to  show  that  both  of  them 
were".  In  other  words,  in  the  former  trial  in  the 
Mitehener  case,  the  court,  presumably  because  of  the 
state  of  the  pleadings  and  the  code  practice  obtaining 
in  Missouri,  allowed  the  question  as  to  which  of  the 
defendants — the  city  or  Mitehener — as  between  them- 
selves, were  liable  to  Mrs.  Eyan,  or  whether  both  were 
liable,  to  be  litigated,  and  it  found  that  the  city  alone 
was  liable.  In  the  former  trial  of  this  Gallagher  case 
no  such  questions  were  in  issue  under  the  pleadings. 
The  declaration  in  that  case  charged  that  both  the 
hotel  company  and  the  iron  company  were  liable  to 
Gallagher,  and  it  appears  that  on  the  trial  of  that  case 
the  iron  company,  at  the  conclusion  of  plaintiff's  evi- 
dence, moved  the  trial  court  to  take  the  case  from  the 
jury  as  to  it,  but  that  the  court  reserved  its  ruling 
thereon  until  the  hotel  company  had  put  in  its  defense, 
and  that  when  this  had  been  done,  and  the  hotel  com- 
pany had  rested  its  case,  the  court  sustained  said  mo- 
tion of  the  iron  company — the  iron  company  having 
introduced  no  evidence, — and  directed  the  jury  to  find 
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the  iron  company  not  guilty.  It,  therefore,  cleariy 
appears  that  the  question  as  to  which  one  of  the  two 
defendants — the  iron  company  or  the  hotel  company — 
was  liable  for  the  injury,  as  between  themselves,  was 
not  determined.  The  determination  solely  was  that 
the  hotel  company  was  liable  to  Gallagher.  "A  judg- 
ment for  or  against  two  or  more  joint  parties  ordi- 
narily determines  nothing  as  to  their  respective  rights 
and  liabilities,  as  against  each  other,  in  their  own  sub- 
sequent controversy."  (2  Black  on  Judgments,  Sec 
599)  "The  estoppel  is  raised  only  between  those  who 
were  adverse  parties  in  the  former  suit,  so  that  the 
judgment  therein  settles  nothing  as  to  the  relative 
rights  or  liabilities  of  the  co-defendants,  inter  sese." 
(23  Cyc,  1279.) 

Counsel  for  the  iron  company  also  urges  that,  inas- 
much as  the  present  suit  was  commenced  more  than 
two  years  after  the  happening  of  the  injury  to  Gal- 
lagher, it  is  barred  by  the  statute  of  limitations,  which 
provides  that  "actions  for  damages  for  an  injury  to 
the  person  •  •  •  shall  be  commenced  within  two 
years  next  after  the  cause  of  action  accrued. "  This 
is  not  an  action  brought  by  a  person  to  recover  dam- 
ages for  an  injury  sustained  by  him,  and  we  do  not 
think  the  statute  applies.  Waller  v.  City  of  Chicago, 
11 I1L  App.  2G9;  Hazell  y.  Shelby,  11  111.  9. 

For  the  reasons  indicated  the  judgment  of  the 
Municipal  Court  is  affirmed.  This  conclusion  renders 
it  unnecessary  for  us  to  pass  upon  the  written  mo- 
tion of  defendant  in  error,  filed  May  31, 1911,  to  affirm 
the  judgment  fox  reasons  therein  mentioned. 

Judgment  affirmed. 
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Peter  Hand  Brewing  Company,  Plaintiff  in  Error,  t. 
Peter  Feller,  Defendant  in  Error. 

Gen.  No.  16,249. 

Verdicts — when  not  disturbed  as  against  the  evidence.  A  yer- 
dict  will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gsmmixx,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  28,  1912. 

Mayer,  Meyer,  Austrian  &  Platt,  for  plaintiff  in 
error. 

J.  Mabion  Miller,  for  defendant  in  error. 

Mb.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  prosecuted  by  the  Peter  Hand 
Brewery  Company,  a  corporation,  plaintiff  below,  and 
hereinafter  designated  as  the  company,  to  reverse  a 
judgment  of  the  Municipal  Court  of  Chicago  in  favor 
of  Peter  Feller,  defendant  below.  The  company 
brought  suit  to  recover  the  sum  of  $500.25,  and  inter- 
est thereon,  which  sum  it  claims  to  have  loaned  and 
advanced  to  Feller,  about  May  1,  1908,  for  a  saloon 
license  at  No.  2  Winnemac  avenue,  Chicago,  for  the 
six  months'  period  from  May  1,  1908,  to  October  31, 
1908.  Feller  demanded  a  jury  trial,  which  was  had, 
resulting  in  a  verdict  in  his  favor,  upon  which  judg- 
ment was  entered. 

That  such  license  was  issued  to  Feller  and  that  the 
company  paid  for  the  same  out  of  its  funds  is  not  con- 
troverted. The  question  is,  did  Feller  verbally  agree 
to  repay  said  sum  absolutely,  or  did  he  only  agree  to 
d*  so  indirectly,  and  conditioned  upon  his  paying  for 
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such  beer  as  he  should  order  of  the  company  at  a 
higher  price  per  barrel  than  the  usual  market  price  t 
Counsel  for  the  company  claims  that  Feller  absolutely 
agreed  to  repay  the  money  advanced  for  the  license, 
and  that  the  verdict  of  the  jury  in  favor  of  Feller  is 
manifestly  against  the  weight  of  the  evidence. 

It  appears  that  for  several  years  prior  to  May  1, 
1908,  Feller  had  been  in  the  saloon  business,  and  for 
at  least  two  years  had  been  running  a  saloon  at  No. 
49  Willow  street,  and  purchasing  his  beer  from  the 
company.  Shortly  prior  to  May  1,  1908,  he  began 
negotiations  for  a  lease  of  premises  at  No.  2  Winne- 
mac  avenue,  where  he  contemplated  opening  a  saloon. 
The  company,  hearing  of  these  negotiations,  sent  an 
agent  to  see  him,  who  persuaded  him  to  call  at  the 
office  of  the  company,  which  he  did  during  the  latter 
part  of  April.  He  was  there  interviewed  by  several 
of  the  representatives  of  the  company,  including  the 
president  thereof,  and  he  was  urged  to  buy  his  beer 
for  the  new  saloon  from  the  company.  Before  he  left 
the  office  he  signed  three  documents :  (1)  application 
for  a  saloon  license  at  No.  2  Winnemac  avenue  for  a 
six  months'  period,  (2)  the  usual  bond  (on  which  the 
president  of  the  company  and  an  employe  thereof 
signed  as  sureties)  and  (3)  an  assignment  of  the  right 
of  renewal  of  said  license  to  said  president  of  the 
company.  Considerable  talk  preceded  the  signing  of 
the  papers,  and  what  that  talk  was  has  an  important 
bearing  upon  the  issue  in  the  case.  Feller,  in  his  own 
behalf,  testified,  in  substance,  that  he  first  saw  the 
president  of  the  company;  that  he  was  called  into  the 
latter 's  private  office;  that  the  president  said  to  him, 
"I  hear  you  have  a  place  out  there;  we  will  do  the 
same  as  we  used  to  do;  you  have  to  pay  $6  for  your 
beer,  the  same  as  you  used  to  do,  and  we  furnish  the 
license  and  fixtures  and  everything  in  there";  that  he 
then  talked  with  the  office  manager  of  the  company; 
that  the  latter  told  him  the  same  thing,  in  substance, 
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as  the  president  had,  and  further  said,  without  read- 
ing the  papers  to  him, "  Just  sign  them  papers '  \  which 
he  did.  The  evidence  tends  to  show  that  Feller  was 
unable  to  read  and  did  not  have  full  knowledge  of  the 
contents  of  said  documents.  The  president  of  the 
company  did  not  take  the  stand,  and,  therefore,  Feller 
is  the  only  witness  as  to  his  conversation  with  the 
president.  The  testimony  of  the  office  manager  as  to 
his  conversation  with  Feller  is,  in  substance,  that  after 
the  papers  were  signed  "I  asked  Feller  how  are  you 
going  to  pay  for  this  license,  and  he  says,  You  know 
how  we  always  do,  I  will  pay  you  for  that  license  as 
we  always  do  it.  I  said,  that  will  be  entirely  satis- 
factory"; that  Feller  had  been  doing  business  with 
the  company  for  four  or  five  years;  that  he  paid  his 
license  in  irregular  amounts,  sometimes  $100,  and 
sometimes  he  would  give  the  driver  $10  or  $15  in  addi- 
tion  to  the  beer  charges,  and  sometimes  he  used  to 
come  and  pay  down  something  at  the  office;  that  he 
had  always  paid  enough  when  the  term  of  the  license 
expired  to  be  clean  on  the  books,  and  that  the  company 
furnished  to  all  its  customers  a  so-called  "beer  book," 
in  which  was  written  by  the  driver  the  number  of  bar- 
rels delivered  at  a  particular  time,  and  in  which  the 
amounts  charged  for  the  beer  and  all  credits  for  pay- 
ments made  either  to  the  driver  or  at  the  office  were 
also  written.  The  * '  beer  book f '  of  Feller,  covering  the 
period  from  May  7,  1906,  to  May  9,  1908  (when  it  was 
balanced  and  closed),  for  beer  delivered  to  him  at  his 
Willow  street  saloon,  was  introduced  in  evidence,  and 
it  clearly  disclosed  what  the  parties  hereto  "used  to 
do",  and  how  the  license  fee,  advanced  by  the  com- 
pany, for  each  six  months '  period  was  paid.  Feller 
was  charged  at  the  beginning  of  such  period  with  the 
amount  of  the  license  fee,  and  was  thereafter  charged 
for  all  beer  delivered  to  him  at  the  rate  of  $6  per  bar- 
rel; he  was  credited  with  all  cash  payments,  made 
either  to  the  driver  or  at  the  office,  and  at  the  end  of 
each  month,  if  he  made  sufficient  payments  at  said 
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rate  of  $6  per  barrel  to  also  repay  to  the  company  the 
month's  proportion  of  said  license  fee,  so  advanced, 
he  was  allowed  a  rebate  of  $1.50  per  barrel.  Of  course, 
if  he  was  slow  in  his  payments  and  had  not  paid  at 
the  end  of  any  month  a  sufficient  amount  to  give  the 
company  $4.50  for  each  barrel  delivered,  and  also  re- 
pay a  proportionate  amount  of  the  license  fee  ad- 
vanced, it  was  within  the  power  of  the  company,  under 
this  arrangement,  not  to  allow  him  amy  rebate.  This 
"beer  book"  shows,  during  the  first  six  months  at 
least  of  the  period  eovered  therein,,  that  Feller  was  a 
good  customer,  and  made  such  payments  that,  on  Nov. 
lr  1906,  when  the  next  license  fee  became  due,  after 
all  rebates  had  been  made,  he  had  about  $335  to  his 
credit,  which  was  used  by  the  company  to  pay  said 
new  license  fee,  and  he  started  in  on  the  next  six 
months'  period  owing  the  company  only  about  $165, 
with  the  license  fee  paid. 

On  May  1, 1908,  although  Feller  had  received  a  writ- 
ten lease,  the  owner  of  the  premises  on  Winnemac  ave- 
nue was  unable  to  deliver  possession  to  Feller,  owing 
to  the  fact  that  the  former  tenant  refused  to  yield  pos- 
session. Pending  negotiations  for  such  possession,  a 
temporary  building  was  erected  at  the  rear  of  said 
premises,  and  Feller  there  started  in  business.  Sub- 
sequently Feller,  not  being  able  to  secure  possession 
of  the  premises  he  had  leased,  closed  the  temporary 
saloon,,  opened  a  saloon  in  another  location  and  pur- 
chased his  beer  for  that  saloon  from  another  brewery. 
In  November,  representatives  of  the  company  called 
upon  him  and  demanded  payment  for  the  license  fee 
advanced  in  May,  and  upon  Feller's  refusal  to  make 
payment,  either  in  cash  or  by  notes,  threatened  to  sue 
him.  Later  in  November,  Feller  visited  the  office  of 
the  company,  had  an  interview  with  the  office  man- 
ager, and,  according  to  the  latter 's  testimony  (m  which 
he  is  corroborated  by  other  representatives  of  the 
company  who  were  specially  directed  by  said  manager 
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to  listen  to  the  conversation),  admitted  that  he  owed 
the  company  for  said  license  fee.  Feller  denies  mak- 
ing any  snch  admission. 

After  carefully  considering  all  of  the  evidence  in 
the  record,  and  particularly  in  view  of  the  facts  dis- 
closed from  said  "beer  book,"  and  that  at  the  time 
Feller  signed  the  application  for  said  license  he  also 
executed  to  the  president  of  the  company  an  assign- 
ment of  the  right  of  renewal  of  said  license,  we  Gan- 
aot  say  that  the  verdict  of  the  jury  is  manifestly 
against  the  weight  of  the  evidence,  and,  therefore,  we 
are  sot  disposed  to  reverse  the  judgment. 

Other  errors  assigned  are  that  the  trial  court  erred 
in  refusing  to  admit  in  evidence  certain  hooka  of  ac- 
count of  the  company,  and  in  making  certain  remarks 
in  the  hearing  of  the  jury  which,  it  is  claimed,  were 
prejudicial  to  the  company,  and  that  certain  remarks 
made  by  counsel  for  Feller  in  his  address  to  the  jury 
were  also  prejudicial  to  the  rights  of  the  company. 
Without  discussing  these  different  points,,  suffice  it  to 
say  that,  in  our  opinion,  the  errors  complained  of,  if 
any,  are  not  sufficient,  in  view  of  all  the  evidence,  to 
warrant  a  reversal.    The  judgment  is  affirmed. 

Judgment  affirmed* 


**■ 


Lee  J.  Spear,  Defendant  In  Error,  v.  J.  ft  Haggarty, 

Plaintiff  In  Error, 

Gen.  No.  16,27ft. 

Landlord  and  tenant — what  does  not  dar  action  for  rent.  If 
the  lease  gives  to  the  landlord  the  right  to  re-enter  and  re-rent  for 
the  account  of  the'  tenant  In  the  event  of  abandonment  by  him  the 
fact  of  re-entering  and  re-renting  will  not  bar  the  landlord's  right 
to  recover  the  difference  between  rent  stipulated  for  in  the  lease 
and  the  amount  collected  by  him  as  the  result  of  re-renting. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harbt  Olsox, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  March  28,  1912. 

T.  M.  Poynton,  for  plaintiff  in  error. 
Dellenback,  Eiese  &  Cody,  for  defendant  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Lee  J.  Spear  sued  J.  C.  Haggarty  in  the  Municipal 
Court  of  Chicago,  to  recover  the  sum  of  $145  for  rent 
due  on  a  lease.  In  April,  1908,  Haggarty  signed  a 
lease  of  an  apartment  in  the  building  known  as  No. 
6416  Drexel  avenue,  Chicago,  for  the  period  from  May 
1, 1908,  to  April  30, 1909,  and  he  moved  into  the  prem- 
ises. The  lease  contained  the  clause,  "flat  to  be 
thoroughly  renovated ' ',  and  the  evidence  shows  that  it 
was  so  renovated  by  the  lessor,  Spear.  The  lease,  also, 
contained  the  provision,  "in  case  the  demised  prem- 
ises shall  be  abandoned,  deserted,  or  vacated,  and  re- 
main unoccupied  five  days  consecutively,  the  lessee 
hereby  authorizes  and  requests  the  lessor,  as  lessee's 
agent,  to  re-enter  the  demised  premises,  *  •  *  and 
proceed  to  re-rent  the  premises,  at  the  lessor's  option 
and  discretion,  and  apply  all  money  so  received 
*  *  *  toward  the  rent  accruing  under  this  inden- 
ture". In  August,  1908,  Haggarty  moved  out  of,  and 
abandoned,  the  premises,  surrendering  the  keys.  He 
made,  no  effort  to  secure  another  tenant  for  the  bal- 
ance of  the  term.  Later  in  the  year,  Spear  leased  the 
abandoned  premises  to  a  third  party,  who  paid  some 
money  for  rent  to  Spear,  and  who  moved  out  in  Feb- 
ruary, 1909.  Spear  did  not  procure  another  tenant 
prior  to  April  30,  1909, — the  time  of  the  expiration  of 
the  Haggarty  lease.  The  sum  of  $145  is  the  balance 
due  for  rent  from  Haggarty  for  the  entire  term,  less 
the  sums  received  by  Spear  from  said  third  party. 

On  the  trial,  at  the  conclusion  of  all  the  evidence, 
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the  court  directed  the  jury  to  return  a  verdict  in  favor 
of  Spear,  in  the  sum  of  $145,  which  was  done,  and 
judgment  was  entered  upon  the  verdict. 

We  are  of  the  opinion  that  the  court  did  not  err 
in  directing  said  verdict.  (Humiston,  Keeling  &  Co. 
v.  Wheeler,  175  111.  514;  West  Side,  etc.  Co.  v.  Con- 
necticut, etc.  Co.,  186  111.  156.) 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Andrew  Olson,  Defendant  in  Error,  y.  Carolus  Carlson, 

Plaintiff  in  Error. 

Gen.  No.  16,290. 

Vebdiotb — when  not  disturbed  as  against  the  evidence.  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly so. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Freeman  K. 
.Blake,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.    Affirmed.    Opinion  filed  March  28,  1912. 

Nbls  J.  Johnson,  for  plaintiff  in  error. 
John  E.  Ebickson,  for  defendant  in  error. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
ceurt. 

Andrew  Olson,  plaintiff  below,  sued  Carolus  Carl- 
son, defendant  below,  to  recover  the  sum  of  $300,  to- 
gether with  interest  thereon,  which  said  sum  he  says 
he  loaned  Carlson  in  June,  1904,  at  the  latter  's  request. 
Olson  demanded  a  jury  trial,  which  was  had,  and  a 
verdict  for  $390  was  returned  in  his  favor,  upon  which 
judgment  was  entered. 

Counsel  for  Carlson  here  contends  that  the  verdict 
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and  judgment  are  manifestly  against  the  weight  of  the 
evidence.  To  this  we  cannot  agree.  Olson  testified 
very  positively  as  to  the  making  of  the  loan,  and  Carl- 
son with  equal  positiveness  denied  that  he  ever  bor- 
rowed or  received  any  money  from  Olson-  The  evi- 
dence in  the  case,  as  counsel  for  Carlson  says  in  his 
brief,  was  " conflicting  and  irreconcilable".  We  be- 
lieve that,  under  all  the  evidence,  the  jury  was  justi- 
fied in  returning  the  verdict,  and  we  are  not  disposed 
to  interfere  with  the  judgment.  And,  in  our  opinion, 
the  trial  court  did  not  err  in  refusing  to  admit  cer- 
tain evidence  offered  by  the  defendant,  which  refusal 
is  complained  of ;  nor  do  we  think  that  certain  remarks 
made  by  the  trial  court,  and  assigned  as  error,  were 
prejudicial  to  the  rights  of  the  defendant.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 


Rose  Zoeller,  Defendant  in  Error,  t«  Court  of  Honor, 

Plaintiff  in  Error. 

Gen.  No.  16,330. 

Instructions — effect  of  emphasizing  particular  issue.  If  the  court 
so  emphasize  a  particular  issue  as  that  the  jury  may  either  regard  it 
as  paramount  or  as  the  only  issue  to  be  determined,  error  is  com- 
mitted and  a  reversal  will  be  ordered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed 
March  28,  1912. 

Francis  J.  Sullivan,  for  plaintiff  in  error ;  Wm.  B. 
Kisse,  of  counsel. 

Henby  E.  Murphy,  for  defendant  in  error. 
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Mb.  Justice  Gbidlby  delivered  the  opinion  of  the 
court. 

This  is  an  action,  commenced  in  the  Municipal  Court 
of  Chicago,  by  Rose  Zoeller  (hereinafter  designated 
as  plaintiff),  as  beneficiary  under  a  certificate  of  in- 
surance issued  to  Jozef a  Koranda,  mother  of  plaintiff, 
by  the  Court  of  Honor,  an  Illinois  fraternal  benefit 
society  (hereinafter  designated  as  the  society),  to  re- 
cover the  sum  of  $975,  claimed  to  be  due  plaintiff  un- 
der the  terms  of  said  certificate.  A  jury  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  plaint- 
iff for  $975,  to  reverse  which  judgment  this  writ  of 
error  is  prosecuted. 

On  October  5,  1907,  the  application  for  insurance 
was  signed  by  Jozef  a  Koranda;  on  October  14th,  the 
certificate  was  issued  by  the  society,  and  on  October 
17th,  the  same  was  delivered  to  the  insured,  and  she 
signed  an  acceptance  thereof,  and  an  agreement  to  all 
of  its  conditions;  on  November  5,  1907,  Jozef  a  Kor- 
anda died ;  on  November  20th,  written  proofs  of  death 
were  filed  with  the  society,  showing  that  the  cause  of 
death  was  strangulated  umbilical  hernia,  and  subse- 
quently the  society  refused  to  pay  the  claim  on  the 
ground  that  false  statements  were  made  in  the  appli- 
cation. 

It  appeared  from  the  evidence  that  the  deceased  was 
a  member  of  the  society  at  the  time  of  her  death,  and 
that  she  had  paid  her  dues ;  that,  at  the  time  she  made 
application,  a  medical  examiner  of  the  society,  Dr. 
Wanicek,  asked  her  all  the  questions  mentioned  in  the 
blank  form  of  application  and  he  wrote  down  on  said 
blank  the  answers  which  he  says  she  gave,  after  which 
she  affixed  her  signature;  that  he  made  a  partial  ex- 
amination of  the  person  of  the  applicant,  but  did  not 
extend  that  examination  below  the  chest ;  that  plaintiff, 
the  beneficiary,  was  either  in  the  same  or  an  adjoining 
room  when  the  questions  in  the  application  blank  were 
asked  of  the  applicant  and  answered  by  her;  that 
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plaintiff  testified  that  she  heard  the  medical  examiner 
ask  her  mother  if  she  was  ruptured,  that  she  replied 
that  she  was,  that  she  was  then  asked  if  she  wore  a 
support,  and  that  upon  her  replying  in  the  affirmative, 
the  examiner  said,  "You  are  0.  K.  then;  if  you  wear 
a  support,  we  pass  you". 

The  certificate,  or  policy,  which  was  issued  to  the 
deceased,  set  forth  that  the  application  had  been  ac- 
cepted upon  the  faith  of  the  warranties  therein  con- 
tained and  the  medical  examination  therewith,  and  that 
said  application  and  medical  examination,  the  constitu- 
tion, laws  and  rules  of  the  society,  and  the  certificate 
should  "constitute  the  complete  and  only  contract  be- 
tween the  benefit  member  and  the  society".  The  ma- 
terial parts  of  the  application,  which  was  signed  by 
the  deceased  in  the  manner  aforesaid,  are  that  she 
declares  and  warrants,  (1)  that  she  is  now  of  "sound 
body  and  mind,  in  good  health,  and  free  from  disease 
or  injury",  (2)  that  this  application,  including  therein 
the  succeeding  pages,  and  the  law  of  the  society  "shall 
form  the  sole  basis  of  my  admission  into,  and  con- 
tinued membership  in",  the  society,  and  of  the  bene- 
fit certificate  to  be  issued,  and  (3)  that  "any  untrue 
or  fraudulent  statement  or  answer  made  to  the  dis- 
trict medical  examiner,  or  any  concealment  of  facts, 
intentional  or  otherwise,  in  this  application,  or  in  the 
succeeding  pages,  *  *  *  shall  forfeit  the  right  of 
myself  and  that  of  my  beneficiaries  to  any  and  all  bene- 
fits ' \  In  the  ' '  succeeding  pages "  (at  the  end  of  which 
the  deceased  also  affixed  her  signature),  appear  the 
following  answers : 

"10.  Have  any  facts  regarding  your  past  health 
been  omitted?    Ans.  No. 

17.  Have  you  had  any  serious  illness,  local  disease, 
or  personal  injury?    Ans.    Yes.    If  so,  what?    Quinsy. 

22.    Are  you  ruptured?    Ans.    No. 

30.  Is  there  anything  to  your  knowledge,  in  your 
physical  condition,  family  or  personal  history,  or  hab- 
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its  tending  to  shorten  your  life,  which  is  not  distinctly 
set  forth  above  T    Ans.    No. 

33.  Is  your  life  insured  T  Ans.  Yes.  If  so,  in  what 
societies  and  companies  and  amount  in  each?  Ans. 
Bohemiam  Society". 

It  further  appeared  from  the  evidence  that  the  de- 
ceased, at  the  time  of  signing  said  application  (and 
for  many  years  prior  thereto),  had  a  serious  rupture 
or  hernia,  and  wore  a  support,  and  that  her  death, 
thirty-one  days  later,  was  caused  by  said  rupture,  and 
that  she  was  in  fact  insured  in  two  other  societies,  in- 
stead of  one,  as  stated  in  said  application. 

In  delivering  the  instructions  to  the  jury,  the  trial 
court,  having  been  requested  by  the  defendant  society 
to  submit  a  question  of  fact  for  special  finding  by  the 
jury,  said: 

"In  addition  to  your  general  verdict,  gentlemen,  you 
will  answer  this  question ;  '  Did  Jozepha  Koranda  tell 
the  medical  examiner  at  the  time  she  was  examined 
for  her  policy  of  insurance  in  this  case  that  she  was 
not  ruptured  I '  If  you  come  to  the  conclusion  that  she 
told  the  medical  examiner  that  she  was  ruptured  you 
will  answer  this  question  'Yes\  If  you  come  to  the 
conclusion  that  she  told  the  medical  examiner  that  she 
was  not  ruptured  then  you  will  answer  it  'No'.  It  is 
simply  a  question  of  what  she  told  the  medical  ex- 
aminer. That  is  what  you  are  to  find  in  this  case  and 
you  will  answer  the  question,  and  in  addition  to  that 
you  will  find  the  general  verdict". 

The  jury  by  its  special  verdict  answered  the  ques- 
tion, "No",  and  further  specially  found  that  she  "told 
the  examining  physician  she  was  ruptured '  \  Counsel 
for  the  society  contends  that  the  language  used  by  the 
trial  court  in  the  above  instruction,  tended  to  confuse 
the  jury,  and,  further,  that  the  language  of  the  court, 
"it  is  simply  a  question  of  what  she  told  the  medical 
examiner;  that  is  what  you  are  to  find  in  this  case," 
also  tended  to  influence  the  jury  in  its  general  verdict, 
in  that  it  suggested  that  what  the  deceased  said  to  the 
medical  examiner  was  the  only  issue  in  the  case. 
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After  a  careful  examination  of  the  record  we  are 
of  the  opinion  that  the  instruction  complained  of  was 
prejudicial  to  the  rights  of  the  society,  and  erroneous. 
The  judgment  is,  therefore,  reversed,  and  the  cause 

remanded. 

Reversed  and  remanded. 


John  Kuntz,  Plaintiff  in  Error,  y.  Chicago  Consoli- 
dated Traetion  Company,  Defendant  in  Error, 

Gen.  No.  16,247. 

1.  Contributory  negligence — when  not  question  of  law.  Unless 
the  court  can  say  that  all  reasonable  minds  would  agree  that  the 
conduct  of  plaintiff  under  the  circumstances  in  evidence  was  a 
failure  on  his  part  to  exercise  due  care  for  his  own  safety  then 
the  question  of  contributory  negligence  is  one  of  fact  to  be  left 
to  the  determination  of  the  jury. 

2.  Negligence— operation  of  traction  car.  Held,  under  the  evi- 
dence, that  it  was  for  the  jury  to  determine  whether  or  not  the 
conduct  of  those  operating  the  street  car  in  approaching  the  street 
crossing  in  question  on  a  dark  evening  without  ringing  any  bell 
or  sounding  any  warning,  was  negligence  which  proximately  caused 
the  accident  in  question. 

Action  in  case  for  personal  injuries.  Error  to  the  Superior  Court 
of  Cook  county;  the  Hon.  Robert  W.  Wright,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1910.  Re- 
versed and  remanded.    Opinion  filed  March  28,  1912. 

G.  P.  Sayebs,  for  plaintiff  in  error;  P.  Wm.  Kbllft, 
of  counsel. 

John  A.  Rose  and  Frank  L.  Kribtb,  for  defendant 
in  error ;  W.  W.  Gtjeley,  of  counsel. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 
This  is  an  action  on  the  case  brought  by  John  Kunts, 
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hereafter  called  the  plaintiff,  against  the  Chicago  Con- 
solidated Traction  Company,  hereafter  called  the  de- 
fendant, claiming  damages  for  injuries  said  to  have 
been  sustained  through  one  of  the  cars  belonging  to 
defendant  striking  plaintiff. 

The  accident  occurred  between  five  and  six  o'clock 
on  the  evening  of  January  2,  1904,  at  the  intersection 
of  Chicago  and  Euclid  avenues,  in  the  village  of  Oak 
Park,  Cook  county.  Plaintiff  was  54  years  old,  and 
for  three  years  before  this  time  had  been  working  as  a 
private  coachman  for  a  Mr.  Rogers,  whose  barn  is  on 
Euclid  avenue  300  or  400  feet  north  of  Chicago  ave- 
nue, and  plaintiff  had  been  accustomed  during  this 
time  to  cross  the  street  car  tracks  on  Chicago  avenue 
at  that  point  about  once  or  twice  a  day.  At  this  point 
on  Gfhicago  avenue  are  two  street  car  tracks.  On  the 
north  track  the  cars  come  from  the  east,  while  on  the 
south  track  the  cars  come  from  the  west.  On  the  even- 
ing in  question  plaintiff  drove  his  horse  and  bob-sled 
south  on  Euclid  towards  Chicago  avenue,  and  he  says : 
"I  drove  up  and  looked  for  the  cars."  He  says  that 
when  about  100  or  200  feet  from  the  tracks  "I  looked 
for  the  car  and  one  passed  from  the  east  to  the  west, 
and  then  I  know  the  car  crosses  there  usually,  so  I 
looked  for  the  car  from  the  west  and  then  none  come 
and  I  didn't  hear  no  bell  or  nothing,  so  I  went  on." 
When  plaintiff  was  on  the  tracks,  very  nearly  across 
the  north  track,  a  car  coming  from  the  east,  with  head- 
light lighted  but  with  no  bell  ringing,  struck  the  side 
of  the  sled,  thereby  injuring  plaintiff. 

At  the  conclusion  of  plaintiff's  case,  counsel  for  de- 
fendant moved  the  court  to  instruct  the  jury  to  find 
the  defendant  not  guilty,  which  motion  was  allowed 
and  the  jury  so  instructed  and  judgment  entered  on 
the  verdict. 

One  circumstance  at  least  distinguishes  this  case 
from  the  circumstances  found  in  the  cases  cited  by 
counsel  for  defendant.    Here  there  is  evidence  tending 
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to  show  that  the  plaintiff,  before  he  drove  upon  the 
track,  looked  for  a  car  coming  from  the  east  and,  see- 
ing one  pass,  and  from  his  observation  of  the  usual 
intervals  between  cars  in  that  suburb,  was  thereby  led 
to  believe  that  no  other  car  from  the  east  would  ap- 
proach before  he  could  cross  the  tracks;  then  looking 
for  any  car  which  might  be  approaching  from  the  west, 
and  seeing  none  and  hearing  no  bell  or  gong  from  any 
direction,  he  evidently  concluded  that  he  was  entirely 
safe  in  attempting  to  cross  the  tracks. 

We  do  not  believe  it  can  be  said  that  all  reasonable 
minds  would  agree  that  such  conduct  by  the  plaintiff 
was  a  failure  on  his  part  to  exercise  due  care  for  his 
own  safety,  or  constituted  negligence  which  contrib- 
uted to  the  accident. 

We  also  think  that  it  was  for  the  jury  to  determine 
whether  or  not  the  conduct  of  those  operating  the 
street  car  in  approaching  the  street  crossing  in  ques- 
tion, on  a  dark  evening,  without  ringing  any  bell  or 
sounding  any  warning,  was  negligence  which  proxi- 
mately caused  the  accident  in  question. 

We  think  the  case  should  have  been  submitted  to  the 
jury,  and  that  the  court  below  erred  in  instructing  the 
jury  as  was  done.  The  judgment  will  therefore  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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James  Adams,  Plaintiff  in  Error,  v.  James  T.  Hall, 

Defendant  in  Error. 

Gen.  No.  16,273. 

1.  Municipal  Court — when  finding  and  judgment  at  close  of 
plaintiff's  case  proper.  Where  a  case  is  tried  by  the  court  and  the 
court  Is  of  opinion  that  upon  the  evidence  produced  on  behalf  of 
the  plaintiff  no  recovery  can  be  had,  it  is  proper  to  find  against 
the  plaintiff  and  to  enter  judgment  against  him. 

2.  Brokers  and  FACTORS — what  essential  to  recovery  of  real  es- 
tate commissions.  The  rule  requiring  the  purchaser  produced  by 
the  broker  to  be  "ready,  willing  and  able  to  purchase",  means  that 
such  purchaser  must  possess  these  qualifications  before  the  broker 
is  entitled  to  demand  that  the  owner  do  anything  in  the  matter. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chari.es  N. 
Goodnow,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  28,  1912. 

Habby  J.  Lttjbie,  for  plaintiff  in  error. 
Henby  W.  Wolseley,  for  defendant  in  error. 

Mb.  Justice  McSubely,  delivered  the  opinion  of  the 
court. 

James  Adams,  plaintiff  in  error,  brought  suit  against 
James  T.  Hall,  defendant  in  error,  in  the  Municipal 
Court  to  recover  $500,  claimed  as  commissions  earned 
by  Adams  as  a  real  estate  broker,  for  procuring  a 
purchaser  of  premises  owned  by  Hall,  ready,  willing 
and  able  to  purchase  said  premises  upon  the  terms 
and  conditions  named  by  Hall.  The  proposed  sale 
was  not  consummated. 

The  case  was  tried  below  by  the  court,  and  at  the 
close  of  plaintiff's  case  upon  motion  of  defendant's 
attorney  the  court  found  for  the  defendant  and  en- 
tered judgment  against  the  plaintiff  for  costs,  which 
action  by  the  court  is  now  before  us. 

While  it  is  true  that  the  motion  was  in  the  nature 
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of  a  demurrer  to  the  plaintiff's  evidence,  and  the  gen- 
eral rule  is  that  where  there  is  any  evidence  tending 
to  support  plaintiff's  claim  demurrer  will  not  lie,  yet 
where  the  case  is  tried  by  the  court  and  the  court  is 
of  the  opinion  that  upon  the  evidence  produced  on 
behalf  of  the  plaintiff  no  recovery  can  be  had,  we  see 
no  objection  to  the  court  so  finding  and  entering  judg- 
ment on  the  finding. 

There  is  no  disagreement  between  the  respective 
parties  on  any  points  of  law ;  neither  is  there  any  seri- 
ous controversy  as  to  the  facts.  The  only  question 
is  as  to  the  probative  effect  of  the  evidence  introduced 
on  behalf  of  plaintiff. 

We  shall  allude  only  to  that  feature  of  the  evidence 
wherein,  in  our  opinion,  plaintiff  failed  to  prove  a 
necessary  condition  to  his  right  to  recover.  We  do 
not  find  that  Adams  produced  a  purchaser  "ready, 
willing  and  able"  to  purchase  the  property  in  ques- 
tion. After  much  bargaining,  the  final  proposition 
made  by  Hall  in  writing,  through  his  agent,  Gleason, 
was  to  sell  to  Adams'  client  for  "$23,000  net"— 
$10,000  cash  and  $13,000  secured  by  first  mortgage, 
with  interest  at  5y2%.  It  is  not  disputed  that  the 
client  produced  by  Adams  had  only  $6,000  with  which 
to  make  the  cash  payment  on  the  purchase  price.  His 
proposal  was  to  raise  the  $4,000  required  to  make  up 
the  $10,000  cash  payment  by  borrowing  it  from  some 
third  party  upon  a  second  mortgage  on  the  property. 
There  is  no  evidence  that  such  a  second  mortgage 
could  be  negotiated.  The  result  of  any  attempt  to 
make  it  was  wholly  problematical  The  questions 
asked  of  the  witness  Adams  on  that  point  simply 
called  for  his  conclusions,  and  objections  thereto  were 
properly  sustained.  The  rule  in  cases  of  this  sort, 
requiring  the  purchaser  to  be  "  ready,  willing  and  able 
to  purchase,"  means  that  he  must  possess  these  quali- 
fications before  he  is  entitled  to  demand  that  the  owner 
do  anything  in  the  matter.    The  proposed  purchaser 
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here  at  no  time  possessed  these  qualifications,  and  the 
owner  was  not  bonnd  to  act  upon  the  more  or  less  re- 
mote contingency  that  the  purchaser  might  become 
qualified  in  the  future. 

Other  points  are  suggested  in  argument  in  support 
of  the  judgment,  some  of  which  are  equally  conclusive, 
but  it  would  serve  no  useful  purpose  to  comment  upon 
them. 

The  finding  of  the  trial  court  was  right,  and  the 
judgment  is  affirmed. 

Affirmed. 


Frank  Kerting,  Defendant  In  Error,  v.  Henry  R, 
Planz  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  16,306. 

Vawance — how  objection  must  be  raised,  A  general  objection 
Is  not  sufficient;  the  variance  must  be  pointed  out  upon  the  trial 
with  such  speciflcness  as  to  enable  the  plaintiff  to  amend. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Cottbell,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.    Affirmed.    Opinion  filed  March  28,  1912. 

J.  Scott  Matthews,  for  plaintiffs  in  error. 
Abnott  Sttjbblefield,  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Defendant  in  error,  hereinafter  called  the  plaintiff, 
filed  his  statement  of  claim  in  the  Municipal  Court, 
alleging  that  plaintiffs  in  error,  Henry  E.  Planz  and 
George  Green,  co-partners  as  Planz  &  Green,  herein- 
after called  defendants,  were  indebted  to  him  for  a 
balance  due  on  an  open  account  in  the  sum  of  $426.24 
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with  interest.  The  jury  found  for  the  plaintiff  and 
judgment  was  entered  on  the  verdict. 

The  disputed  items  in  the  account  are  many,  and  the 
testimony  is,  as  described  by  the  attorney  for  the  de- 
fendants, "in  irreconcilable  conflict.' '  Both  counsel 
agree  that  the  verdict  of  the  jury  was  based  on  what 
was  claimed  to  be  an  account  stated  between  the  par- 
ties. The  account  is  said  to  have  been  agreed  upon  at 
a  meeting  between  the  plaintiff,  his  counsel,  and  the 
two  defendants,  held  for  the  purpose,  if  possible,  of 
arriving  at  an  agreement  on  the  items  of  the  account 
in  dispute  and  as  to  the  balance  due  plaintiff.  The 
testimony  concerning  what  was  said  and  done  at  this 
meeting  is  hopelessly  conflicting.  There  is  some  evi- 
dence tending  to  corroborate  the  plaintiff's  story  on 
this  point,  in  that  the  next  day  following  the  date  of 
this  meeting,  notes  for  the  amount  which  plaintiff 
claims  was  agreed  upon  were  drawn  up  and  mailed  to 
the  defendants  with  a  letter  requesting  defendants  to 
sign  the  same  in  settlement  of  all  open  accounts.  The 
jury  evidently  gave  greater  credence  to  the  testimony 
of  the  plaintiff,  and  gave  its  verdict  for  the  amount 
which  the  two  witnesses  for  the  plaintiff  testified  had 
been  agreed  upon  at  the  conference  between  the  par- 
ties. 

It  is  urged  that  the  proof  of  the  agreement  on  the 
account  is  at  variance  with  the  statement  of  claim,  and 
that  the  testimony  touching  this  agreement  was  inad- 
missible; and  this  seems  to  be  true.  But  defendants 
did  not  properly  raise  that  point  at  the  trial.  A  mere 
general  objection  is  not  sufficient.  The  defendants 
should  have  pointed  out  the  variance  at  the  time,  so 
as  to  enable  plaintiff  to  amend  his  statement  of  claim. 
"To  present  the  question  of  variance  as  one  of  law, 
the  evidence  should  have  been  objected  to  at  the  time 
it  was  offered  on  that  ground,  or  when  the  variance  be- 
came apparent,  counsel  should  have  moved  to  exclude 
the  evidence,  or  in  some  other  appropriate  way,  the 
question  should  have  been  so  raised  that  the  trial  judge 
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could  have  passed  upon  it,  and  to  properly  raise  the 
question  in  any  of  these  modes,  the  variance  should 
have  been  distinctly  pointed  out,  so  as  to  enable  the 
trial  judge  to  pass  upon  it  understandingly  and  to 
enable  the  plaintiff,  if  such  course  should  become 
necessary,  to  obviate  the  objection  by  an  amendment 
to  the  declaration.  In  none  of  these  ways  was  the  ob- 
jection raised.  *  *  *  Having  failed  so  to  do,  he 
must  be  deemed  to  have  waived  the  objection."  Libby, 
McNeill  &  Libby  v.  Scherman,  146  111.  540  (549). 

We  find  no  substantial  error  in  the  rulings  of  the 
court  or  in  the  giving  or  refusing  of  instructions,  and 
there  is  no  reason  to  believe  that  the  verdict  of  the 
jury  was  contrary  to  the  weight  of  the  evidence.  The 
judgment  is  therefore  affirmed. 

Affirmed. 


Olive   Allott,   Defendant   in    Error,   y.   William   H. 

Bowers,  Plaintiff  in  Error. 

Gen.  No.  16,327. 

Landlord  and  tenant — what  constitutes  eviction.  If  the  landlord 
create  a  nuisance  either  upon  or  near  the  demised  premises  it 
amounts  to  an  eviction. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Michael  F. 
Gibten,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Reversed  and  remanded  with  directions. 
Opinion  filed  March  28,  1912. 

Edwabd  J.  Kelley,  for  plaintiff  in  error. 

William  A.  Bogan,  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 
In  this  case  we  are  asked  to  reverse  the  action  of  the 
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court  below  in  denying  a  motion  to  vacate  a  judgment 
entered  by  confession  on  a  lease,  and  to  permit  the  de- 
fendant to  plead  to  the  merits. 

The  plaintiff  in  error,  William  H.  Bowers,  herein- 
after called  the  tenant,  was  a  tenant  of  a  certain  apart- 
ment in  Chicago,  under  a  written  lease  from  the  de- 
fendant in  error,  hereinafter  called  the  landlord. .  The 
apartment  immediately  above  the  one  leased  to  said 
tenant  was  occupied  by  the  landlord.  It  is  claimed  by 
the  tenant  that  the  landlord  so  used  his  apartment  as 
to  create  a  nuisance,  and  thereby  prevented  the  quiet 
enjoyment  of  the  premises  occupied  by  the  tenant. 
This,  it  is  claimed,  was  done  by  the  landlord  and  his 
guests  making  loud  noises  during  the  night,  and  by 
permitting  the  apartment  to  be  used  and  frequented 
by  drunken  persons  and  to  be  used  as  a  house  of  ill- 
fame. 

After  notifying  the  landlord  in  writing  of  his  inten- 
tion so  to  do,  the  tenant  vacated  the  premises.  The 
rent  was  paid  for  the  time  the  tenant  occupied  the 
apartment,  and  the  judgment  entered  by  confession  is 
for  a  period  subsequent  to  this  removal. 

In  support  of  his  motion  to  vacate  said  judgment 
and  for  leave  to  plead,  affidavits  were  filed  tending  to 
support  the  claims  of  the  tenant.  If  the  statements 
therein  made  were  shown  to  be  true,  there  would  have 
been  sufficient  grounds  for  vacating  the  premises,  with- 
out incurring  any  liability  for  rent  for  the  period  sub- 
sequent to  the  removal.  This  is  upon  the  principle 
that  if  the  landlord  creates  a  nuisance  either  upon 
or  near  the  premises,  it  will  amount  to  an  eviction. 
Wood,  Landlord  and  Tenant,  page  803. 

In  our  opinion  the  motion  of  the  tenant  should  have 
been  allowed,  the  judgment  vacated,  and  the  tenant 
permitted  to  plead  to  the  merits.  The  judgment  will 
therefore  be  reversed  and  the  cause  remanded  with 
directions  to  proceed  in  accordance  with  the  opinion 
herein  expressed. 

Reversed  and  remanded  with  directions. 
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A.  Tucker,  Defendant  in  Error,  v.  William  Henning 

Company,  Plaintiff  in  Error. 

Gen.  No.  16,349. 

Broker*  ahd  factors — when  revocation   of  authority  may   be 
made.    A  principal  who  has  authorized  a  broker  to  take  orders  on 
his  behalf,  the  principal  agreeing  to  accept  all  orders  taken  pur- 
suant to  the  authority  so  given,  may,  at  his  pleasure,  revoke  the 
.authority  so  conferred  to  obtain  orders. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen  A. 
Foster,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  28,  1912. 

Camps,  Kobbel  &  Mbchlixg,  for  plaintiff  in  error. 

Hoyhb,  O'Connob,  Hoynb  ft  Ibwin,  for  defendant 
in  error ;  William  B.  Wiley,  of  counsel. 

Mb.  Jttbticb  MoStjbblt  delivered  the  opinion  of  the 
court. 

A.  Tucker,  hereinafter  called  the  plaintiff,  recovered 
a  judgment  upon  a  trial  by  the  court  without  a  jury, 
against  William  Henning  Co.,  hereinafter  called  the 
defendant,  for  the  value  of  five  cars  of  barrels  sold 
and  ^delivered,  which  judgment  we  are  asked  to  re- 
verse. 

The  particular  sale  for  which  plaintiff  sued  defend- 
ant and  obtained  a  judgment  is  not  in  issue.  The  de- 
fendant claims  a  set-off,  and  the  controversy  is  over 
that.  The  defendant  claims  that  the  plaintiff  was 
obligated  to  furnish  at  the  same  price — 95  cents  a  bar- 
rel— five  more  cars  of  barrels,  and,  upon  the  plaintiff 
refusing  to  deliver  this  second  lot,  it  should  be  allowed 
for  the  difference  between  the  price  at  which  plaintiff 
should  have  delivered  the  barrels  and  the  reasonable 
market  price.  The  defendant's  second  order  for  bar- 
rels is  for  convenience  called  by  both  parties  order 
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No.  1475,  and  the  plaintiff  claims  he  was  not  bound  by 
it. 

The  parties  dealt  through  brokers,  Crant,  Beall  & 
Co.,  and  there  was  much  correspondence  between  them. 
The  sale  on  which  suit  was  brought  was  made  through 
a  letter,  dated  December  13,  1906,  from  the  plaintiff 
in  reply  to  one  from  the  brokers,  in  which  he  said  that 
he  was  getting  95  cents  for  barrels,  and  if  possible  to 
get  orders  on  that  basis  and  he  would  accept  all  their 
orders.  Five  cars  were  shipped  to  the  defendant  un- 
der this  order.  On  February  26,  1907,  the  brokers 
wrote  to  plaintiff,  enclosing  an  order  for  five  cars  of 
barrels  at  90  cents,  to  which  plaintiff  replied  on  Feb- 
ruary 28th:  "I  am  in  receipt  of  your  order  for  5  cars 
of  vinegar  and  am  sorry  to  state  that  I  am  in  no  posi- 
tion to  accept  the  same  at  present. "  It  is  quite  mani- 
fest that  plaintiff  referred  to  vinegar  barrels,  and 
could  mean  nothing  else.  On  March  18th  the  brokers 
sent  plaintiff  the  order  in  question,  No.  1475,  stating 
that  it  was  to  take  the  place  of  the  order  of  February 
26th.  In  order  No.  1475  the  price  of  barrels  was  named 
as  95  cents.  It  was  not  filled  by  plaintiff,  who  claims 
that  by  his  letter  of  February  28th  he  not  only  refused 
the  defendant's  order,  but  repudiated  any  authority 
to  the  brokers  which  might  be  inferred  from  his  letter 
of  December  13th.  % 

There  are  several  other  letters,  none  of  which  throws 
sufficient  light  upon  the  question  to  warrant  any  re- 
cital of  its  contents. 

It  is  undoubtedly  true  that  the  plaintiff  could  re- 
voke at  his  mere  pleasure,  at  any  time,  any  authority 
to  the  brokers  to  obtain  orders,  given  in  his  letter  of 
December  13, 1906.  Walker  v.  Denison,  86  111.  142.  It 
is  also  true  that  the  defendant  upon  the  trial  was 
bound  to  prove  the  facts  entitling  it  to  a  set-off  by  a 
preponderance  of  the  evidence;  that  is,  it  was  bound 
to  prove  that  the  letter  of  December  13th  was  a  con- 
tinuing authority,  and  that  it  was  not  revoked  by  any 
subsequent  act  of  the  plaintiff  before  he  received  or- 
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der  No.  1475.  Eussell,  Burdsall  &  Ward  v.  Excelsior 
Stove  &  Mfg.  Co.,  120  111.  App.  23  (31) ;  Ellis  v.  Coth- 
ran,  117  HI.  458. 

The  trial  judge,  whatever  other  conclusion  he  may 
have  reached,  could  hardly  have  found  that  the  de- 
fendant had  proven  its  right  to  a  set-off  by  a  clear 
preponderance  of  the  evidence,  and  upon  this  basis 
alone  would  have  been  justified  in  disallowing  the 
claim.  The  question  is  not  free  from  doubt,  but  the 
very  fact  of  this  uncertainty  makes  it  impossible  for 
this  court  to  say  that  the  finding  of  the  trial  judge 
was  against  the  weight  of  the  evidence.  Our  conclu- 
sion is  that  the  finding  should  not  be  disturbed,  and 
therefore  the  judgment  is  affirmed. 

Affirmed. 


John  F.  Derine,  Administrator,  Defendant  in  Error, 
v.  Edward  J.  By  an,  Administrator,  Plaintiff  in  Er- 
ror* 

Gen.  No.  16,383. 

Verdicts — when  not  disturbed  as  against  the  evidence.  Especially 
where  two  verdicts  have  been  found  the  same  way,  will  the  Appel- 
late Court  be  slow  to  set  aside  a  verdict  as  against  the  weight  of 
the  evidence. 

Assumpsit.  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Homer  Abbott,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed 
March  28,  1912. 

Feank  L.  Cheney,  for  plaintiff  in  error. 
A.  D.  Gash,  for  defendant  in  error. 


Vol.  OLXVIII  87. 
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Mr.  Justice  McSueely  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit,  brought  by  the  ad- 
ministrator of  the  estate  of  Bridget  Lynch,  deceased, 
against  Bridget  Murphy,  now  also  deceased,  to  recover 
a  certain  sum  of  money  which  had  belonged  to  Bridget 
Lynch  and  which  after  her  death  was  in  the  possession 
of  Bridget  Murphy,  who  claimed  that  it  was  a  gift  to 
her  from  the  deceased.  The  case  was  tried  by  a  jury, 
which  brought  in  a  verdict  for  the  administrator  of  the 
Lynch  estate,  and  judgment  was  entered  on  the  ver- 
dict. 

The  only  errors  relied  upon  by  the  plaintiff  in  error 
are  (a)  that  said  verdict  is  against  the  manifest  weight 
of  the  evidence,  and  (b)  that  the  verdict  was  the  re- 
sult of  prejudice.  There  is  nothing  in  the  record  to 
support  the  claim  that  the  verdict  was  the  result  of 
prejudice,  except  as  prejudice  might  be  inferred  from 
the  fact — if  such  is  the  fact — that  the  verdict  was 
against  the  weight  of  the  evidence.  The  only  question 
for  our  consideration  therefore  is  whether  or  not  the 
verdict  was  against  the  manifest  weight  of  the  evi- 
dence. 

This  case  has  been  tried  twice,  and  in  both  trials 
the  jury  found  in  favor  of  the  defendant  in  error. 

Bridget  Lynch  was  the  widow  of  Patrick  Lynch,  who 
by  will  made  her  his  sole  residuary  legatee.  She  was 
very  old  at  the  time  of  her  death,  had  no  children,  but 
left  eighteen  or  twenty  heirs,  mostly  nieces  and  neph- 
ews. Towards  the  latter  part  of  her  life  she  went  to 
live  with  Bridget  Murphy,  the  defendant,  one  of  her 
nieces.  Shortly  thereafter  Mrs.  Lynch  converted  all 
of  her  real  estate  and  mortgages  into  cash,  amounting 
to  $42,000.  For  a  time  she  kept  this  cash  in  a  safety 
deposit  vault,  then  removed  it  to  the  home  of  Bridget 
Murphy  and  kept  it  in  an  old  trunk  in  her  room. 

Bridget  Murphy's  story  is  that  a  few  months  before 
she  died,  Mrs.  Lynch  gave  her  $8,010,  to  be  divided 
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among  certain  heirs  whose  names  she  gave  her;  that 
shortly  thereafter  she  gave  her  (Bridget  Murphy) 
$14,500  as  a  gift,  no  other  persons  being  in  the  room 
at  the  time  of  this  transaction  save  the  parties  thereto. 

It  does  not  appear  what  became  of  the  remainder  of 
the  $42,000.  This  suit  is  to  recover  the  amount  of  this 
alleged  gift  to  Bridget  Murphy. 

Mrs.  Eyan,  an  aunt  of  Bridget  Murphy,  testifies  that 
she  was  in  an  adjoining  room  and  heard  what  Mrs. 
Lynch  said  to  Bridget  Murphy  at  the  time  she  made  her 
the  gift  in  question;  that  Mrs.  Lynch  called  Bridget 
Murphy  into  her  room  and -asked  her  to  count  some 
mohey;  that  the  latter  counted  the  money  and  said, 
11  there  is  $14,500  in  it;"  that  after  counting  it  again 
Mrs.  Lynch  said,  "You  take  that;  you  keep  it  for 
yourself  as  a  gift ; ' 9  that  at  the  same  time  she  charged 
Bridget  Murphy  not  to  tell  anyone,  but  upon  request 
was  given  permission  to  tell  the  witness,  Mrs.  Eyan; 
that  some  days  afterwards  Mrs.  Lynch  in  conversa- 
tion with  the  witness  referred  to  her  gift  to  Bridget 
Murphy. 

There  being  no  evidence  directly  contradicting  this 
testimony,  the  claim  of  the  defendant  in  error  was  that 
at  the  time  of  the  alleged  gift  Mrs.  Lynch  did  not  have 
sufficient  mental  capacity  to  understand  and  compre- 
hend the  nature  of  the  gift.  Nearly  all  of  the  testi- 
mony concerns  this  issue.  Many  witnesses  testified, 
and  the  record  is  long.  Many  testified  that  in  their 
opinion  at  and  about  the  time  of  the  transaction  in 
question,  Mrs.  Lynch  was  mentally  incapable  of  un- 
derstanding the  nature  of  a  gift  of  such  an  amount  of 
money.  This,  however,  is  contradicated  by  the  opin- 
ion of  witnesses  called  on  behalf  of  Bridget  Murphy. 
Very  many  things  appear,  touching  many  more  or  less 
important  details  and  occurrences  in  Mrs.  Lynch 's  life. 
It  would  unduly  extend  this  opinion  to  refer  to  more 
than  a  small  part  of  the  testimony. 

Patrick  McHugh,  an  attorney  at  law,  who  was  at  one 
time  employed  by  Mrs.  Lynch,  among  other  things,  for 
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the  purpose  of  drawing  her  will,  testified  in  substance 
that  although  he  repeatedly  informed  her  that  she 
could  by  her  will  dispose  of  her  entire  estate,  which 
she  knew  to  be  over  $40,000,  yet  she  was  never  able 
to  comprehend  that  she  could  devise  more  than  $9,000 ; 
that  she  was  possessed  with  the  idea  that  what  devise 
she  made  by  her  will  took  effect  at  once,  and  therefore 
she  did  not  desire  to  devise  beyond  $9,000.  The  wit- 
ness tried  repeatedly  to  have  her  understand  the  ef- 
,  feet  of  her  will,  with  particular  reference  to  the  point 
that  she  would  not  thereby  part  with  her  property  be- 
fore her  death.  His  efforts  were  not  successful,  and 
becoming  convinced  that  she  was  not  mentally  capable 
of  making  a  will,  he  abandoned  the  attempt  to  draw 
one  for  her. 

We  might  refer  to  many  other  items  of  testimony 
tending  to  support  the  contention  of  the  defendant  in 
error.  We  have  read  with  care  the  abstract  of  rec- 
ord and  have  given  it  ample  consideration.  As  a  re- 
sult of  this  study,  and  bearing  in  mind  the  better  op- 
portunity of  the  jurors  and  the  trial  court  to  pass  upon 
the  credibility  of  the  witnesses,  we  are  not  able  to  say 
that  the  verdict  was  against  the  weight  of  the  evi- 
dence. 

We  are  therefore  of  the  opinion  that  the  verdict 
should  not  be  disturbed,  and  the  judgment  will  be  af- 
firmed. 

Affirmed. 
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Sargent  Lumber  Company,  Defendant  In  Error,  y. 
J.  W.  Wells  Lumber  Company,  Plaintiff  in  Error. 

Gen.  No.  16,401. 

Accord  and  satisfaction — what  essential  to  establish.  A  check 
accompanying  a  purported  statement  will  not  be  deemed  as  tendered 
in  full  settlement  of  the  claims  of  the  creditor,  unless  a  condition 
is  made  to  the  effect  that  if  the  check  be  accepted,  if  must  be  in 
payment  of  all  demands. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  N. 
Goodnow,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.    Affirmed.    Opinion  filed  March  28,  1912. 

Habby  A.  Biossat,  for  plaintiff  in  error. 
Dent  &  Jackson,  for  defendant  in  error. 

Mb.  Justice  MoSubelt  delivered  the  opinion  of  the 
court. 

The  Sargent  Lumber  Company  brought  suit  to  re- 
cover $150  advanced  and  $19  expenses  on  a  car  of  lum- 
ber ordered  from  the  J.  W.  Wells  Lumber  Company. 
The  lumber  having  been  rejected,  the  Wells  Company 
voluntarily  took  charge  of  it.  The  Sargent  Company 
requested  the  return  of  the  $169  advanced,  and  after 
eleven  months  the  Wells  Company  remitted  its  check 
for  $36.87  with  a  letter.  This  suit  is  for  the  balance 
of  $132.13,  for  which  judgment  was  rendered. 

It  is  claimed  by  the  Wells  Company,  plaintiff  in  er- 
ror, that  the  check  for  $36.87  was  tendered  as  payment 
in  full  and  was  accepted  by  the  Sargent  Company  upon 
that  condition,  and  therefore,  under  the  authority  of 
Ostrander  v.  Scott,  161  111.  339,  and  other  similar 
cases,  this  constituted  full  settlement  of  the  account. 

The  check  was  in  the  usual  form,  and  the  letter 
merely  said,  "We  herewith  enclose  you  check  for 
$36.87  balance  of  your  credit  on  car  !No.  28055  which 
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we  have  finally  succeeded  in  getting  a  settlement  on 
from  Maxwell  Bros  Co.  Yours  truly,  J.  W.  Wells  Lum- 
ber Co."  With  the  check  was  also  enclosed  what  pur- 
ported to  be  a  statement ;  but  in  none  of  these  things 
is  there  any  condition  to  the  effect  that  if  the  check  be 
accepted  it  must  be  as  payment  in  full  of  all  demands. 

This  being  true,  the  plaintiff  was  entitled  to  retain 
the  check  and  to  recover  for  the  balance  due  it. 

The  judgment  is  affirmed. 

Affirmed. 


Tillie  Shapiro,  Appellee,  y.  Chicago  City  Railway  Com- 
pany, Appellant. 

Gen.  No.  16,421. 

1.  Instructions — when  must  be  accurate.  If  It  is  doubtful  as 
to  what  the  evidence  proves,  It  is  necessary  that  the  instructions 
of  the  court  shall  be  accurate. 

2.  Instructions — confined  to  allegations.  An  instruction  is  bad 
if  it  does  not  limit  the  negligence  upon  which  a  recovery  may  be 
predicated  to  that  charged  in  the  declaration. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano,  Judge,  pre- 
siding. Heard  In  the  Branch  Appellate  Court  at  the  March  term, 
1910.    Reversed  and  remanded.    Opinion  filed  March  28,  1912. 

Edward  C.  Higgins  and  Watson  J.  Ferry,  for  ap- 
pellant. 

Leon  Hornstein  and  Harry  M.  Fisher,  for  appel- 
lee. 

Mr.  Justice  MoStxrely  delivered  the  opinion  of  the 
court. 

Tillie  Shapiro,  hereinafter  called  the  plaintiff,  ob- 
tained a  judgment  upon  a  verdict  of  a  jury  against 
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the  Chicago  City  Railway  Company,  hereinafter  called 
the  defendant,  which  judgment  we  are  asked  to  re- 
verse. The  verdict  was  for  injuries  sustained  by 
plaintiff  as  a  result  of  being  struck  by  a  car  belong- 
ing to  defendant. 

Plaintiff  was  a  passenger  on  a  north-bound  car  run- 
ning on  Cottage  Grove  avenue,  Chicago,  which  street 
at  the  point  in  question  runs  in,  a  northwesterly  and 
southeasterly  direction.  On  this  street  the  defendant 
operates  cars  on  two  lines  of  tracks.  The  east  track 
is  used  for  north-bound  cars,  and  the  west  track  for 
south-bound  cars.  The  car  upon  which  plaintiff  was 
riding  stopped  slightly  north  of  the  north  cross-walk 
of  Cottage  Grove  avenue  and  Twenty-sixth  street,  at 
which  point  she  desired  to  alight.  Twenty-sixth  street 
runs  east  and  west.  The  evidence  tends  to  show  that 
after  alighting  from  the  easterly  side  of  the  rear  plat- 
form she  turned  towards  the  west,  going  around  the 
rear  of  the  north-bound  car,  intending  to  cross  over 
to  the  west  side  of  Cottage  Grove  avenue.  As  she  ap- 
proached the  easterly  rail  of  the  westerly  street  car 
track  she  was  struck,  either  by  the  front  or  side  of  a 
south-bound  car,  and  received  the  injuries  for  which 
this  suit  was  brought. 

It  is  claimed  in  the  declaration  that  the  motorman 
of  the  south-bound  car  was  negligent  in  running  the 
car  at  that  time  and  place  at  a  high  rate  of  speed  and 
without  ringing  any  bell  or  gong,  and  in  its  general 
management  and  operation.  There  is  sharp  conflict 
in  the  testimony  on  these  charges.  Many  more  wit- 
nesses testified  that  the  car  was  running  very  slowly 
and  that  the  bell  was  ringing,  than  testified  to  the  con- 
trary. 

The  evidence  also  raises  some  question  as  to  whether 
the  plaintiff  was  in  the  exercise  of  ordinary  care  for 
her  own  safety.  There  is  evidence  tending  to  show 
that  she  did  not  use  proper  caution  under  the  circum- 
stances. 

In  this  doubtful  situation  as  to  what  the  evidence 
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proved,  it  was  necessary  that  the  instructions  of  the 
court  should  have  been  accurate.  The  court  at  the  re- 
quest of  plaintiff  gave  the  following  instruction : 

"The  court  instructs  the  jury  as  a  matter  of  law 
that  in  determining  the  question  of  negligence  in  this 
case,  if  any  there  was,  you  should  take  into  considera- 
tion the  situation  and  conduct  of  both  the  plaintiff  and 
the  servants  of  the  defendant  at  the  time  of  the  injury, 
as  disclosed  by  the  evidence;  and  if  you  believe  from 
a  preponderance  of  the  evidence  that  the  injuries  com- 
plained of,  if  any  were  sustained  by  the  plaintiff,  were 
caused  by  the  negligence  of  the  defendant's  servants, 
while  the  plaintiff  was  in  the  exercise  of  due  care,  then 
the  plaintiff  is  entitled  to  recover. ' ' 

It  is  at  once  apparent  that  this  instruction  is  bad, 
in  that  it  did  not  limit  the  negligence  of  the  defend- 
ant to  that  charged  in  the  declaration.  Batner  v.  C. 
C.  Ry.  Co.,  233  HI.  169,  172 ;  Hackett  v.  Same,  235  id. 
116,  131 ;  Lyons  v.  Ryerson  &  Son,  242  id.  409 ;  Presley 
v.  Kinlock-Bloomington  Tel.  Co.,  158  111.  App.  220, 
226. 

We  do  not  wish  to  be  understood  as  holding  that  the 
'  giving  of  this  instruction  would  be  reversible  error  in 
all  cases,  but  only  that  in  this  case  in  consideration  of 
the  entire  record  and  the  doubtful  probative  effect  of 
the  evidence,  it  was  calculated  to  mislead  the  jury,  and 
hence  reversible  error. 

As  this  case  must  be  tried  again,  we  do  not  discuss 
the  weight  of  the  evidence. 

For  the  reason  given  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Corn  Products  Refining  Company,  Defendant  in  Error, 
v.  Oriental  Candy  Company,  Plaintiff  in  Error, 

Gen.  No.  16,627. 

1.  Contracts — when  rebates  cannot  be  set  off.  If  a  proposition 
to  rebate  is  conditioned  upon  the  meeting  of  all  the  requirements 
of  the  proposition  the  right  to  such  rebates  does  not  arise  unless 
such  requirements  have  been  observed,  and  then  only  at  the  time 
and  in  the  manner  specified  in  the  proposition. 

2.  Contracts — when  offer  to  rebate  not  illegal.  A  proposition 
offering  to  rebate  with  respect  to  purchases  already  made  if  the 
proposee  shall  voluntarily  make  certain  additional  purchases,  is 
not  illegal. 

3.  Contracts — when  violation  of  anti-trust  laws  constitutes  no 
defense;  when  such  defense  available.  The  fact  that  the  plaintiff 
in  an  action  of  assumpsit  was  and  is  an  unlawful  combination  and 
had  violated  the  federal  anti-trust  laws,  will  not  defeat  a  suit  by 
such  plaintiff  for  the  recovery  of  the  purchase  price  of  property 
sold  by  it  under  a  contract  collateral  to  such  wrong  committed  by 
it.  In  order  for  such  a  defense  to  prevail,  the  contract  sought  to 
be  enforced  must  have  been  to  further  the  objects  of  the  illegal 
combination. 

4.  Contracts — when  section  6  of  State  anti-trust  act  of  1891  no 
defense.  In  order  to  avail  of  section  6  of  the  State  anti-trust  act 
of  1891  as  a  defense  to  an  action  upon  a  contract,  a  violation  in 
this  state  of  such  act  must  be  shown;  and  such  a  violation  is  not 
established  by  showing  that  the  plaintiff  with  respect  to  the  par- 
ticular subject-matter  of  its  manufacture  enjoyed  a  monopoly  in 
Illinois. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henry  C 
Beitler,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  October  16, 
1912. 

Gustav  E.  Beebly,  for  plaintiff  in  error. 

Calhoun,  Lyford  &  Sheean,  for  defendant  in  error. 

Mr.  Presiding  Justice  Duncan  delivered  the  opinion 
of  the  court. 
Corn  Products  Eefining  Company  brought  this  suit 


586  Appellate  Courts  of  Illinois. 

Corn  Products  Refining  Co.  v.  Oriental  Candy  Co.,  168  111.  App.  585. 

to  recover  of  Oriental  Candy  Company,  plaintiff  in 
error,  the  sum  of  $817.88,  a  balance  alleged  to  be  due 
defendant  in  error  on  account  of  certain  corn  syrup 
sold  to  plaintiff  in  error  during  the  months  of  Novem- 
ber and  December,  1908.  The  court  gave  judgment 
for  said  sum  against  plaintiff  in  error.  A  set-off  was 
claimed  by  plaintiff  in  error  for  the  sum  of  $817.88 
for  money  due  it  as  rebate;  for  moneys  secured  by 
charging  it  exorbitant  prices  for  glucose  and  grape 
sugar;  for  money  wrongfully  exacted  and  withheld 
from  it,  and  for  money  secured  from  it  by  a  scheme 
or  contract  in  restraint  of  trade. 

It  was  also  set  up  as  a  defense,  that  defendant  in 
error  was  and  is  a  trust  combination  and  conspiracy, 
organized  to  monopolize  the  manufacture  and  sale  of 
glucose  and  grape  sugar  in  the  United  States,  in  viola- 
tion of  the  laws  of  Illinois  and  of  the  United  States, 
and  has  no  legal  capacity  to  sue ;  that  it  was  organized 
by  a  combination  of  a  number  of  different  manufactur- 
ing companies  which  were  then  independent  and  com- 
peting glucose  manufacturing  concerns;  that  as  such 
combination  and  conspiracy  in  restraint  of  trade  it 
sold  the  goods  sued  for  at  an  exorbitant  price,  and 
plaintiff  in  error  bought  the  goods  as  it  was  not  able 
to  buy  them  elsewhere;  that  the  goods  sued  for  were 
sold  above  the  current  price  and  under  an  illegal  and 
wrongful  agreement  to  return  to  plaintiff  in  error  the 
excess  on  the  performance  of  certain  unlawful  and 
wrongful  conditions. 

The  evidence  shows  that  the  goo.ds  in  question  were 
purchased  under  the  following  contract  in  the  form 
of  a  letter  by  defendant  in  error,  accepted  in  writing 
by  plaintiff  in  error,  to  wit : 

Chicago,  January  10,  1908. 
Oriental  Candy  Co., 

Chicago,  111. 
Dear  Sir — 

We  are  in  receipt  of  your  order  through  Mr.  J.  J. 
Huxtable,  for  your  entire  requirements  of  our  regular 
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standard  grades  of  Glucose  and  Grape  Sugars  (#70, 
Climax  and  Chicago  Anhydrous)  from  January  1st  to 
December  31st,  1908,  inclusive,  which  we  agree  to  fur- 
nish you  upon  the  following  terms  and  conditions : 

Shipments  f.  o.  b.  cars  at  point  of  shipment,  freight 
prepaid,  as  required  in  about  equal  monthly  quantities. 

Guabantee  of  Price  :  In  consideration  of  your  pur- 
chasing your  entire  supply  of  Glucose  and  Grape  Sugar 
from  us,  if  our  regular  market  price  in  your  market 
is  lower  on  the  day  of  shipment  than  the  price  at 
which  your  order  is  entered,  we  agree  to  give  you  the 
benefit  of  any  such  lower  price. 

Respectfully  yours, 
Corn  Products  Manufacturing  Company, 

S.  C.  Larkin." 

Plaintiff  in  error  purchased  all  its  requirements  of 
glucose,  or  corn  syrup,  for  the  year  1908  of  defendant 
in  error,  and  made  payment  of  all  invoices  of  glucose 
purchased  until  some  time  in  November  of  that  year. 
After  several  attempts  at  settlement  said  parties  en- 
tered into  the  following  agreement,  to  wit: 

"Chicago,  January  16th,  1909. 
Oriental  Candy  Co., 

Chicago,  111. 
Gentlemen  : 

You  having  deducted  from  your  indebtedness  to  us 
the  sum  of  $817.88  Dollars,  covering  your  alleged  share 
in  profits  on  shipments  for  1908,  it  is  mutually  agreed 
between  us  that  the  acceptance  by  us  of  check  cover- 
ing your  entire  indebtedness  to  us,  except  the  amount 
which  we  claim  you  have  no  right  to  deduct  for  profit- 
sharing  on  1908  shipments,  shall  in  no  wise  hereafter 
prejudice  our  rights  to  claim  that  said  deduction  was 
wrongfully  made,  nor  shall  the  payment  by  you  of  all 
of  your  account  with  us,  except  the  sum  aforesaid,  in 
any  manner  prejudice  your  right  to  claim  that  said 
deduction  was  properly  made  by  you;  it  being  the 
intention  of  both  parties  that  the  matters  remaining 
in  dispute  between  us  shall  be  limited  entirely  to  the 
amount   covering   profit-sharing   on   1908   shipments 
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which  you  claim  the  right  now  to  deduct,  and  which 
right  now  to  make  said  deduction  is  by  us  denied. 

Corn  Products  Refining  Company, 

By  E.  E.  Van  Sickle, 
Omental  Candy  Company, 

By  V.  G.  G." 

The  written  proposition  of  defendant  in  error,  al- 
leged by  plaintiff  in  error  to  be  an  illegal  contract, 
and  in  restraint  of  trade,  'etc.,  was  made  to  it  long 
after  the  contract  for  the  purchase  of  glucose,  and  is 
as  follows,  to  wit: 

December  9th,  1908. 

Gentlemen  : 

Profit  Sharing  for  1908. 

We  beg  to  inform  you  that  this  Company  will  pay 
to  you  on  December  31st,  1909,  fifteen  (15)  cents  per 
one  hundred  (100)  pounds  on  the  total  amount  of 
Unmixed  Corn  Syrup  (Glucose)  which  shall  have  been 
purchased  from  this  Company  by  and  shipped  to  you 
during  the  year  1908,  on  condition  that  you  and  your 
successors  shall  have  purchased  exclusively  from  this 
Company,  or  its  successors,  all  glucose  from  whatso- 
ever material  manufactured,  and  all  Corn  Syrup, 
Mixed  or  Unmixed,  delivered  in  tank  cars  or  barrels, 
required  by  you  or  your  successors  during  the  year 
1909,  whether  for  re-sale  or  for  use  in  your  establish- 
ment, and  shall  have  complied  with  all  of  the  terms 
and  conditions  of  sale,  and  shall  have  paid  in  full  all 
the  invoices  covering  the  same. 

This  profit-sharing  payment  cannot  be  anticipated 
by  deducting  from  our  invoices,  but  is  only  payable  by 
the  company's  check  on  December  31st,  1909,  on  full 
compliance  by  you  with  the  conditions  above  stated. 

Please  send  us  as  soon  after  January  1st  as  con- 
venient, a  full  detailed  statement  showing  date  of  in- 
voice, our  order  number,  number  of  packages,  and 
number  of  net  pounds  covering  all  shipments  made  to 
you  during  1908. 

Respectfully  yours, 
Corn  Products  Refining  Company.' f 

Plaintiff  in  error  on  December  24,  1908,  deducted 
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from  its  indebtedness  the  amount  which  it  would  have 
been  entitled  to,  December  31,  1909,  had  it  complied 
with  the  terms  of  defendant  in  error's  proposition  of 
December  9,  1908.  The  refusal  of  defendant  in  error 
to  allow  that  deduction,  and  the  action  of  the  court  in 
sustaining  the  defendant  in  error  in  that  refusal,  fur- 
nish the  sole  ground  of  plaintiff  in  error's  insistence 
for  a  reversal  of  the  judgment  in  this  court,  as  it  is 
admitted  that  the  goods  were  bought  and  that  said 
balance  is  due,  unless  the  special  defenses  set  up  are 
sufficient  to  defeat  the  judgment. 

If  it  be  conceded  that  the  proposition  of  defendant 
in  error  of  December  9,  1908,  amounted  to  a  contract 
between  the  parties  to  this  suit,  and  was  for  that 
reason  binding  on  the  parties,  it  is  very  clear  that 
the  alleged  " profits' '  of  plaintiff  in  error  on  the  sales 
of  glucose  of  1908  cannot  be  allowed  to  plaintiff  in 
error  under  the  well   established  law  of  contracts. 
Said  profits  by  the  terms  of  the  contract  were  not  to 
be  due  and  payable  until  December  31,  1909,  and  then 
only  on  condition  that  plaintiff  in  error  had  made 
full  compliance  with  the  terms  and  conditions  of  the 
contract,  by  buying,  and  paying  for  in  full,  all  glucose, 
and  all  corn  syrup  mixed  or  unmixed  required  by  it 
or  its  successors  during  the  year  1909.     The  proof 
shows  without  dispute  that  plaintiff  in  error  failed  to 
purchase  its  requirements  of  glucose,  etc.,  for  1909  of 
defendant  in  error  and,  therefore,  never  by  the  terms 
of  the  contract  became  entitled  to  the  credit  in  ques- 
tion.   On  the  other  hand,  if  it  be  a  fact  that  defendant 
in  error  was  and  is  an  unlawful  combination  and  had 
violated  the  Federal  Anti-Trust  Laws,  as  charged  by 
plaintiff  in  error,  such  fact  would  not  defeat  the  de- 
fendant in  error  in  its  suit  for  the  recovery  of  the 
purchase  price  of  property  sold  by  it  under  a  contract 
collateral  to  such  wrong  committed  by  it.    In  order 
for  such  a  defense  to  prevail,  the  contract  sought  to 
be  enforced  must  have  been  made  to  further  the  ob- 
jects of  the  illegal  combination.     This  was  the  rule 
under  the  common  law,  and  it  is  also  the  rule  under 
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the  Federal  Anti-Trust  Law,  as  declared  by  the  Fed- 
eral Courts,  and  by  those  decisions  the  courts  of  this 
state  are  bound.  National  Bank  &  Loan  Co.  v.  Petrie, 
189  XL  S.  423;  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540.    The  court  in  the  latter  case  said : 

"The  buyer  could  not  refuse  to  comply  with  his 
contract  of  purchase  upon  the  ground  that  the  seller 
was  an  illegal  combination  which  might  be  restrained 
or  suppressed  in  the  mode  prescribed  by  the  act  of 
Congress;  for  Congress  did  not  declare  that  a  com- 
bination illegally  formed  under  the  act  of  1890  should 
not,  in  the  conduct  of  its  business,  become  the  owner 
of  property  which  it  might  sell  to  whomsoever  wished 
to  buy  it.  So  that  there  is  no  necessary  illegal  con- 
nection here  between  the  sale  of  pipe  to  the  defend- 
ants by  the  plaintiff  corporation  and  the  alleged  ar- 
rangement made  by  it  with  other  corporations,  com- 
panies and  firms.  The  contracts  under  which  the  pipe 
in  question  was  sold  were,  as  already  said,  collateral 
to  the  arrangement  for  the  combination  referred  to, 
and  this  is  not  an  action  to  enforce  the  terms  of  such 
arrangement.  That  combination  may  have  been  il- 
legal, and  yet  the  sale  to  the  defendants  was  valid.' ' 

The  proposition  of  the  defendant  in  error  of  De- 
cember 9,  1908,  was  not  illegal.  It  was  made  to  plaint- 
iff in  error  after  its  contract  for  purchases  for  the 
year  1908,  which  is  also  legal  and  binding;  and  ap- 
pears to  have  been  a  mere  voluntary  proposition  on 
the  part  of  defendant  in  error,  without  imposing  any 
obligation  whatever  upon  plaintiff  in  error.  It  was  a 
mere  statement  or  proposition  to  give  plaintiff  in 
error  certain  profits  on  its  purchases  of  1908,  on 
condition  that  it  do  certain  things  therein  named, 
which  plaintiff  in  error  never  did  do,  and  which  it 
never  was  obligated  to  do,  and  was  never  in  any  way 
compelled  or  urged  to  do.  It  was  simply  a  proposi- 
tion that  might  have  become  an  obligation  on  the  part 
of  defendant  in  error  had  plaintiff  in  error  seen  fit  to 
have  accepted  its  terms  and  to  have  performed  the 
conditions  upon  which  it  was  informed  it  could  have 
the  profits  therein  named.    It  is  not  an  illegal  contract 
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or  contract  in  restraint  of  trade,  and  would  not  have 
been,  if  it  had  been  accepted  and  performed  on  the 
part  of  plaintiff  in  error.  It  was  not  in  any  sense  a 
part  of  the  contract  for  the  purchase  by  plaintiff  in 
error  for  the  year  1908,  and  in  no  way  affected  the 
validity  of  that  contract.  This  same  proposition,  in 
substance,  or  so-called  contract,  was  in  every  way 
upheld  by  the  Appellate  Court  of  Indiana  in  the  case 
of  Bessire  &  Co.  v.  Corn  Products  Mfg.  Co.,  94  N.  E. 
353.  Similar  contracts  have  been  held  in  other  cases 
to  be  legal  and  not  in  restraint  of  trade.  Dennehy 
v.  McNulta,  86  Fed.  825;  United  States  v.  Greenhut, 

51  Fed.  213 ;  In  re  Corning,  51  Fed.  205 ;  In  re  Greene, 

52  Fed.  104;  Whitwell  v.  Continental  Trust  Co.,  125 
Fed.  454 ;  Walsh  v.  Dwight,  58  N.  Y.  Sup.  91 ;  Moroney 
H.  Co.  v.  Godwin  P.  Co.,  120  S.  W.  1088;  Brown  v. 
Raunsavell,  78  111.  589. 

By  Section  6  of  the  Anti-Trust  statutes  of  1891,  it 
is  provided: 

"Any  purchaser  of  any  article  or  commodity  from 
any  individual,  company  or  corporation  transacting 
business  contrary  to  any  provision  of  the  preceding 
sections  of  this  act  shall  not  be  liable  for  the  price  or 
payment  of  such  article  or  commodity,  and  may  plead 
this  act  as  a  defense  to  any  suit  for  such  price  or 
payment. 9  J 

In  People  v.  Butler  St.  F.  &  I.  Co.,  201  111.  236,  our 
Supreme  Court  have  decided,  in  substance,  that  as  the 
legislature  of  Illinois  is  powerless  to  pass  an  enact- 
ment making  an  act  committed  in  a  foreign  state 
punishable  here  in  this  state,  our  courts  in  construing 
the  act,  must  necessarily  confine  it  to  those  matters 
upon  which  the  General  Assembly  has  power  to  act, 
viz.,  trusts,  pools,  combinations,  etc.,  formed  within 
the  state  of  Illinois.  In  other  words,  the  statute  is 
only  violated  by  the  doing  of  some  one  or  more  of 
the  acts  prohibited  by  the  statute  within  the  state  of 
Illinois.  A  foreign  corporation  by  entering  into  a 
combine  within  Illinois,  which  is  forbidden  by  the 
statute,  would  stand  upon  the  same  footing  as  a  do- 
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mestic  corporation,  and  would  be  liable  to  the  penal- 
ties of  said  act,  without  regard  to  the  residence  of 
the  corporation.  Bnt  as  Section  6  of  said  act  is  by 
its  express  terms  only  leveled  against  "any  individ- 
ual, company  or  corporation,  transacting  business 
contrary  to  any  provision  of  the  preceding  sections" 
of  the  act,  it  cannot  be  invoked  as  a  defense  to  this 
act,  as  no  violations  of  the  said  act  within  this  state 
have  been  proved.  Chicago  Wall  P.  Mills  v.  General 
P.  Co.,  147  Fed.  491. 

Defendant  in  error  is  a  New  Jersey  corporation,  as 
shown  by  the  evidence  and  the  act  charged  against  it 
in  this  case,  the  holding  by  it  of  stocks  of  other  cor- 
porations, is  under  the  authority  of  that  state,  and 
they  are  held  by  it  within  that  state.  None  of  the 
facts  proved,  or  sought  to  be  proved  by  plaintiff  in 
error,  tended  to  show  a  violation  of  the  anti-trust 
laws  of  Illinois.  For  the  reasons  aforesaid,  the  court 
did  not  err  in  refusing  to  admit  certain  evidence  of- 
fered tending  to  show  defendant  in  error  to  be  an 
unlawful  combine,  etc.,  as  the  evidence  was  not  con- 
fined to  acts  done  within  Illinois.  Plaintiff  in  error 
has  not  specifically  pointed  out  except  in  few  instances 
the  evidence  excluded  by  the  court,  and  which  it  is 
claimed  was  material  to  the  issues,  and  the  evidence 
specifically  set  forth  as  such  excluded  evidence,  that 
the  defendant  in  error  had  no  competition  in  Illinois 
or  in  the  United  States,  that  it  was  the  only  manu- 
facturer of  glucose  in  the  United  States  since  1906, 
etc.,  does  not  have  any  tendency  to  establish  a  defense 
against  defendant  in  error's  claim.  The  same  is  true 
as  already  indicated  as  to  the  affidavit  of  the  Presi- 
dent of  Corn  Products  Refining  Company  as  to  the 
stocks  owned  and  controlled  in  other  companies. 

As  plaintiff  in  error  did  not  complain  of  the  giving 
of  instructions  in  the  trial  court,  no  objections  thereto 
will  be  considered  by  this  court.  Grollman  v.  Lake 
Geneva  P.  S.  Co.,  147  111.  App.  332. 

The  judgment  of  the  court  is  affirmed. 

Judgment  affirmed. 
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Sarah   Aliee  Houston   et  al.,  Appellees,  y.   Patrick 

Quinn  et  al.,  Appellants. 

1.  Trial — when  conduct  of  counsel  will  not  reverse.  If  physical 
infirmities  are  necessarily  shown  by  the  evidence  a  reference  thereto 
will  not  reverse  in  the  absence  of  prejudice  resulting,  especially 
if  the  intention  was  not  to  arouse  sympathy. 

2.  Instbuctions — when  as  to  damages  will  not  reverse.  An  in- 
struction upon  this  subject  will  not  reverse  if  the  court  is  satisfied 
that  the  Jury  understood  the  instruction  as  it  was  intended  to  be 
construed,  the  instruction  so  understood  being  proper. 

3.  Damages — what  competent  upon  the  question  of  pecuniary 
loss.  If  there  is  actual  Iosb  of  pecuniary  aid  the  jury  in  estimat- 
ing the  amount  of  such  loss  may  consider  the  probable  length  of 
the  respective  lives  of  the  deceased  and  next  of  kin. 

4.  Evidence — how  age  may  be  established.  The  age  of  a  person 
may  be  approximated  by  the  jury  from  considering  the  appearance 
of  the  person,  the  age  of  the  marriage  of  such  person  and  the  ages 
of  his  or  her  children. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Affirmed.  Opinion  filed  March  15,  1912.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Bufus  M.  Potts,  Cakl  M.  Eeisch,  W.  H.  Nelms  and 
Alfeed  Adams,  for  appellants. 

Vou  clxviii  88  (593) 
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C.  F.  Mortimer  and  John  G.  Feiedmeyeb,  for  ap- 
pellees. 

Mr.  Justice  Puteebaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  under  section  9  of  the  Dram-Shop 
Act,  by  the  widow  and  minor  children  of  Clarence 
Houston,  deceased,  against  Patrick  Quinn  and  Anna 
K.  Midden,  for  the  recovery  of  damages  resulting 
from  loss  of  their  means  of  support,  by  reason  of  the 
death  of  the  said  Clarence  Houston,  which  they  allege 
was  caused  by  the  sale  and  gift  to  him  of  intoxicating 
liquors  by  the  defendant  Quinn,  who  conducted  a 
dram-shop  in  a  building  owned  by  the  defendant  Mid- 
den. A  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment against  the  defendants  for  $2,500. 

The  declaration  charges,  and  the  evidence  warranted 
the  jury  in  finding,  that  on  December  13,  1910,  the 
defendant  Quinn  was  the  keeper  of  a  dram-shop  in  a 
building  owned  by  the  defendant  Midden,  in  the  city 
of  Springfield ;  that  upon  that  day  the  said  Quinn  sold 
to  the  said  Clarence  Houston  intoxicating  liquor  in 
such  quantities  as  to  cause  him  to  become  so  intox- 
icated that  he  was  unable  to  perceive  or  apprehend 
danger  from  physical  causes,  and  that  in  consequence 
thereof  he  fell  against  a  moving  street  car  and  was 
so  injured  that  his  death  resulted.  The  only  reasons 
urged  and  argued  for  reversal  of  the  judgment  are, 
that  one  of  counsel  for  the  plaintiff  made  improper 
statements  to  the  jury;  that  the  trial  court  erred  in 
giving  to  the  jury  the  third  instruction  offered  by  the 
plaintiffs,  and  that  the  verdict  and  judgment  are  ex- 
cessive. 

It  appears  from  the  evidence  that  both  the  deceased 
and  his  widow  were  deaf  mutes,  and  in  his  opening 
statement  to  the  jury,  one  of  counsel  for  the  plaintiffs 
called  the  attention  of  the  jury  to  such  fact.  It  is 
insisted  that  the  sympathies  of  the  jury  were  thereby 
unduly  aroused,  to  the  prejudice  of  the  defendants.    The 
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infirmities  of  the  parties  referred  to  were  necessarily 
developed  by  legitimate  evidence  upon  the  trial.  The 
connection  in  which  the  reference  thereto  was  made 
convinces  us  that  the  intention  of  counsel  was  not  that 
suggested,  and  that  such  remarks  were  in  no  way 
intended  to  and  could  not  have  unduly  aroused  the 
sympathy  of  the  jury. 

The  principal  complaint  made  of  the  plaintiff  'a  third 
given  instruction  is  that  it  permitted  the  jury  to  take 
into  consideration  in  assessing  damages,  the  loss  of 
support  sustained  by  the  plaintiffs  prior  to  the  death 
of  the  said  Houston  by  reason  of  his  habit  of  drinking 
intoxicating  liquor.  We  do  not  so  construe  said  in- 
struction. We  are  satisfied  that  the  jury  were  not 
misled  thereby.  It  merely  permitted  them  to  consider 
the  evidence  of  what  had  occurred  in  the  past,  to  aid 
them  in  determining  what  damages  had  been  sustained 
by  the  plaintiffs  through  being  deprived  of  future 
support,  which  were  the  only  damages  claimed  by  the 
pleadings  or  the  instructions  given  or  offered  on  be- 
half of  plaintiffs.  Evidence  as  to  the  habits  of  thrift, 
industry  and  ability  to  work,  of  the  deceased,  and 
whether  or  not  he  was  disposed  to  and  did  furnish 
proper  maintenance  for  the  plaintiffs  out  of  his  earn- 
ings, was  proper  to  be  considered  by  the  jury  in 
determining  the  extent  to  which  the  plaintiffs  would 
be  damaged  by  reason  of  his  death.  This,  we  think, 
was  the  purport  of  the  language  criticised,  and  we 
are  satisfied  the  jury  so  understood  it. 

It  is  further  urged  that  the  instruction  is  erroneous 
for  the  reason  that  it  told  the  jury  that  in  arriving 
at  the  damages  sustained  they  had  the  right  to  take 
into  consideration  the  ages  of  the  plaintiffs.  If  there 
is  actual  loss  of  pecuniary  aid,  the  jury  in  estimating 
the  amount  of  such  loss  may  consider  the  probable 
length  of  the  respective  lives  of  the  deceased  and  next 
of  kin.  Swift  v.  Gaylord,  229  HI.  330;  Bonato  v. 
Peabody,  156  111.  App.  196 ;  Goddard  v.  Enzler,  222  111. 
462 ;  Presley  v.  Tel.  Co.,  158  111.  App.  220.   It  is  insisted 
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that  the  instructions  were  in  this  respect  erroneous  be- 
cause there  was  no  proof  in  the  record  of  the  age  of  the 
widow.  This  being  a  civil  action  the  jury  clearly  had 
the  right  to,  and  doubtless  did,  determine  her  approx- 
imate age  from  her  appearance  while  testifying,  the 
date  of  her  marriage,  and  the  ages  of  her  children. 

We  do  not  think  the  damages  awarded  are  excessive. 
The  evidence  shows  that  Houston  was  forty-eight 
years  of  age,  was  healthy  and  industrious;  that  he 
earned  from  four  dollars  to  four  dollars  and  a  half  a 
day,  and  was  employed  three  or  four  days  a  week, 
during  eight  months  in  the  year,  notwithstanding  he 
at  times  drank  to  excess,  and  that  he  spent  substan- 
tially all  of  his  earnings  in  the  support  of  his  family. 

We  find  no  prejudicial  error  in  the  record  and  the 
judgment  will  be  affirmed. 

Affirmed. 


Nick  Wetzel,  Appellee,  v.  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company,  Appellant. 

Common  carriers — burden  to  excuse  delay  in  transportation.  If 
injury  results  to  property  In  transit  by  reason  of  delay,  the  burden 
to  justify  such  delay  is  upon  the  carrier. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Edgar 
county;  the  Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1911.  Affirmed.  Opinion  filed 
March  15,  1912. 

George  B.  Gillespie,  for  appellant ;  Glennon,  Caby, 
Walker  &  Howe,  Shepherd  &  Trogdon  and  Gillespie 
&  Fitzgerald,  of  counsel. 

Stewart  W.  Kinkaid,  for  appellee. 
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Mb.  Justice  Ptjterbatjgh  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
for  $199  rendered  against  it  in  an  action  on  the  case. 
The  first  count  of  the  declaration  charges  that  the 
plaintiff  on  September  30,  1910,  at  about  four  o'clock 
p.  m.  delivered  to  the  defendant  seventy-three  hogs  of 
an  average  weight  of  270  pounds,  to  be  safely  carried 
by  the  defendant  from  Wetzel,  Illinois,  to  Indianapolis, 
Indiana,  within  a  reasonable  time,  and  safely  deliv- 
ered to  the  plaintiff;  that  a  reasonable  time  for  the 
transportation  as  aforesaid  was  eight  hours ;  that  the 
hogs  were  fat  and  heavy,  in  good  health  and  good 
condition,  at  the  time  they  were  so  delivered  to  the 
defendant ;  that  at  the  time  they  were  so  delivered  as 
aforesaid,  and  for  some  days  then  next  following,  the 
weather  was  very  warm,  and  said  hogs  being  fat  and 
heavy,  it  was  the  duty  of  the  defendant  to  keep  the 
hogs  moving  and  deliver  them  at  Indianapolis  within 
a  reasonable  time  and  to  cause  the  said  hogs  to  be 
drenched  with  water  so  as  to  prevent  them  from  dying 
from  heat ;  that  the  defendant  failed  to  carry  said  hogs 
from  said  Wetzel  to  Indianapolis  within  a  reasonable 
time,  or  to  cause  the  said  hogs  to  be  drenched  with 
water  while  being  so  transported,  or  to  safely  deliver 
them  to  the  plaintiff,  and  that  by  the  negligence  of  the 
defendant  in  that  behalf,  eight  of  said  hogs  died  from 
overheating  in  defendant's  cars,  and  were  wholly  lost 
to  the  plaintiff. 

The  second  count  charges  that  such  hogs  were  being 
so  transported  by  the  plaintiff  for  the  purpose  of  selling 
the  same  upon  the  market  for  fat  hogs  in  Indianapolis ; 
that  if  the  defendant  had  exercised  proper  diligence  in 
transporting  said  hogs,  they  would  have  been  delivered 
to  the  plaintiff  in  time  to  be  sold  upon  the  market  on 
the  morning  of  October  1,  1910,  for  $9.30  per  hundred 
weight ;  that  by  reason  of  the  failure  of  the  defendant 
to  exercise  proper  diligence  in  transporting  said  hogs, 
they  were  not  delivered  to  the  plaintiff  at  Indianap- 
olis until  about  eleven  o  'clock  a.  m.  of  October  1, 1910, 
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after  the  market  had  closed  for  that  day,  whereby  the 
plaintiff  was  compelled  to  and  did  sell  the  said  hogs 
for  $9.20  per  hundred  weight. 

The  evidence  discloses  that  eight  hours  was  a  rea- 
sonable time  in  which  to  transport  and  deliver  the 
hogs  at  their  destination ;  that  they  were  delivered  to 
the  defendant  at  four  o  'clock  p.  m.  on  September  30th ; 
that  the  car  in  which  they  were  loaded  was  permitted 
to  remain  at  Paris,  an  intermediate  station,  until 
about  four  o'clock  on  the  morning  of  October  1st, 
causing  a  delay  of  about  six  hours ;  that  sixteen  hours 
elapsed  between  the  time  they  were  received  by  the 
defendant  and  their  delivery  to  the  plaintiff  at  Indian- 
apolis at  ten  o'clock  a.  m.  on  October  1st;  that  the 
weather  was  very  warm  on  September  30th,  but  be- 
came cooler  at  midnight;  that  the  hogs  were  not 
watered  until  fourteen  hours  after  they  were  received ; 
that  they  were  in  good  health  and  condition  when  de- 
livered to  the  defendant,  and  that  upon  their  delivery 
in  Indianapolis  eight  of  them  were  found  to  be  dead. 

While  the  high  temperature  and  the  failure  to  suffi- 
ciently water  the  hogs  contributed  thereto,  the  jury 
was  not  unwarranted  in  finding  that  the  death  of  the 
hogs  was  occasioned  by  the  unreasonable  delay  in 
transportation.  There  was  no  evidence  adduced  by 
the  defendant  to  meet  the  burden  cast  upon  it  to  show 
that  such  delay  and  failure  to  water  the  hogs  was  not 
occasioned  by  its  fault.  Under  the  rule  laid  down  in 
R.  R.  Co.  v.  Thompson,  71  111.  434,  the  verdict  was 
warranted.  No  loss  by  reason  of  the  failure  to  de- 
liver the  surviving  hogs  in  time  for  the  Indianapolis 
market  as  charged  in  the  second  count  of  the  declara- 
tion was  established.  The  allegations  of  the  first  count 
were  sufficient  upon  which  to  base  the  verdict  returned. 
The  allegation  of  a  failure  to  drench  the  hogs  may 
properly  be  treated  as  surplusage. 

We  find  no  prejudicial  error  in  the  rulings  of  the 
court  upon  the  evidence  or  instructions.  The  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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E.  St.  John,  Appellee,  t.  Illinois  Central  Railroad 

Company,  Appellant, 

1.  Common  carriers — burden  to  establish  termination  of  relation 
of  carrier.  By  showing  delivery  to  the  carrier  and  failure  to  de- 
liver by  the  carrier  the  burden  is  cast  upon  the  carrier  to  show 
that  at  the  time  the  loss  sued  for  occurred  its  liability  as  a  carrier 
had  ceased. 

2.  Warehousemen — extent  of  liability  of.  A  warehouseman  is 
liable  only  for  ordinary  care  and  diligence  in  the  preservation  of 
property  committed  to  its  care. 

3.  Instructions — ignoring  material  issue.  An  Instruction  which 
Ignores  a  material  issue  in  the  cause  is  erroneous  if  it  concludes 
with  a  direction  to  the  jury  to  find  in  a  particular  way,  and  such 
an  instruction  is  not  cured  by  the  contents  of  other  instructions 
given. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cumberland  county;  the  Hon.  William  B.  Schol- 
field,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Reversed  and  remanded.    Opinion  filed  March  15,  1912. 

Brewer  &  Bbeweb,  for  appellant;  John  GL  Dben- 
nan,  of  counsel. 

Emeby  Andrews,  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  conrt. 

This  suit  was  brought  before  a  justice  of  the  peace, 
and  from  thence  taken  by  appeal  to  the  Circuit  Court, 
where  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $152.78.  The  undisputed 
facts  appearing  in  evidence  are  that  the  plaintiff 
shipped  a  car-load  of  hay  from  Bradbury,  Illinois,  a 
station  upon  the  defendant's  railroad,  to  Chicago,  Illi- 
nois; the  hay  was  billed  in  the  name  of  the  plaintiff 
to  his  order  "  Notify  Van  Wie  &  Moorehead."  The 
plaintiff  attached  to  the  bill  of  lading  a  sight  draft 
upon  Van  Wie  &  Moorehead  of  Chicago,  and  delivered 
the  same  to  the  First  National  Bank  of  Toledo,  Illi- 
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nois.  The  car  arrived  in  Chicago  in  good  condition, 
on  September  10,  1910,  and  was  afterwards,  while  on 
track,  destroyed  by  fire.  One  of  the  important  issues 
in  the  case  is  whether  or  not  at  the  time  the  hay  was 
destroyed,  the  defendant  bore  to  the  same  the  rela- 
tion of  common  carrier  or  that  of  warehouseman.  In 
Schumacher  v.  By.  Co.,  207  111.  199,  the  court  defines 
and  distinguishes  the  two  relations  in  the  following 
language:  "Bailroads  as  to  freights  committed  to 
their  charge,  during  the  period  of  transportation  and 
until  they  are  delivered,  bear  two  well  recognized  re- 
lations. While  in  transit  and  for  a  reasonable  time 
after  reaching  the  point  of  destination,  they  owe  the 
duties  and  bear  the  relation  of  common  carriers,  and 
when  the  car  containing  the  freight  is  delivered  to  the 
consignee  upon  his  own  track,  or  at  the  place  selected 
by  him  for  unloading,  if  he  have  one,  or  to  the  con- 
signee upon  the  company's  usual  and  customary  track 
for  the  discharge  of  freight,  with  reasonable  and 
proper  opportunity  to  the  consignee  to  take  the  same, 
or  when  placed  in  the  warehouse  of  such  company  or 
the  warehouse  of  another  selected  by  them,  in  any  and 
all  such  cases  such  companies  then  bear  to  such  freight 
the  relation  of  warehouseman.' 9 

The  plaintiff  by  showing  delivery  to  the  defendant 
for  transportation  of  the  hay  in  question,  and  the  fail- 
ure to  deliver  the  same,  cast  upon  the  defendant  the 
burden  of  showing  that  at  the  time  the  hay  was  de- 
stroyed its  liability  as  a  common  carrier  had  ceased. 
In  the  event  of  its  failure  to  make  such  proof,  the  bur- 
den was  cast  upon  it  to  prove  that  the  loss  of  the  hay 
was  due  to  the  act  of  God  or  the  public  enemy.  R.  Co. 
v.  Montgomery,  39  111.  335 ;  Express  Co.  v.  Wilson,  81 
111.  339.  On  the  contrary,- if  the  relation  of  the  de- 
fendant to  the  hay  was  that  of  a  warehouseman,  it 
was  liable  only  for  ordinary  care  and  diligence  in  the 
preservation  of  the  property.  B.  Co.  v.  Montgomery, 
supra;  R.  Co.  v.  Carter,  165  111.  570. 

It  will  be  seen  that  the  question  as  to  whether  or  not 
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the  liability  of  the  defendant  was  that  of  a  common 
carrier  or  of  warehouseman,  was  of  special  import- 
ance, and  perhaps  decisive  of  the  defendant's  liability. 
Sweeney,  the  yard  clerk  of  the  defendant,  testified  that 
he  was  on  duty  in  the  yards  of  the  defendant  on  Sep- 
tember 10,  1910,  from-  6 :45  a.  m.  until  noon ;  that  he 
saw  the  car  in  question  at  7  o'clock  a.  m.  on  one  of  the 
unloading  tracks  of  the  defendant,  known  as  the  team 
track;  that  the  car  was  carded  "Hay — Shippers  Order 
— Notify  Van  Wie  &  Moorehead;"  that  the  seals  on 
both  sides  were  intact;  that  as  was  the  custom,  he 
posted  in  the  scale  office  a  copy  of  his  track  report, 
which  contained  the  following  entry;  "Car  11154  Hay 
Arrived  11 :07  a.  m.  Shippers  order  Van  Wie  &  Moore- 
head;" that  on  the  morning  in  question  Van  Wie 
called  at  the  scale  office  at  about  9  o'clock,  ascertained 
the  number  of  the  car,  and  asked  what  track  it  was 
on,  anft  that  witness  told  him;  that  he  returned  at 
9:30  o'clock  and  told  witness  it  was  a -fair  car  of  hay. 
Van  Wie  testified  that  he  was  advised  at  about  9  or 
9:30  o'clock  in  the  forenoon  of  September  10th  that 
the  car  in  question  was  at  the  Weldon  yards ;  that  he 
went  to  where  the  car  was,  opened  both  doors  and  ex- 
amined the  hay,  breaking  the  seals  in  order  to  do  so ; 
that  he  was  not  certain  whether  he  closed  the  doors  or 
not.  The  evidence  shows  that  the  Weldon  yard  or 
team  track  begins  at  Fourteenth  street  and  runs  south 
about  a  block  and  a  half,  and  that  it  was  the  usual 
and  customary  track  for  delivery  of  freight  by  the  de- 
fendant. The  evidence  of  the  defendant's  watchman 
shows  that  the  hay  in  the  car  was  set  on  fire  by  a  small 
boy  at  about  3 :30  o  'clock  in  the  afternoon  of  the  day 
in  question. 

The  foregoing  evidence,  which  is  practically  uncon- 
tradicted, clearly  shows  that  the  car  was  delivered 
upon  the  defendant's  usual  and  customary  track  for 
the  discharge  of  freight,  which  was  sufficient  in  the 
absence  of  proof  that  a  particular  place  of  delivery 
was  designated  by  the  plaintiff;  that  Van  Wie  & 
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Moorehead  had  full  notice  of  its  arrival,  and  that  they 
and  the  plaintiff  had  reasonable  and  proper  oppor- 
tunity to  take  the  same.  In  such  state  of  the  proof 
the  liability  of  the  defendant  was  that  of  a  warehouse- 
man only,  and  the  only  question  for  the  determination 
of  the  jury  was  whether  or  not  it  exercised  ordinary 
care  and  diligence  for  the  preservation  of  the  prop- 
erty ;  the  burden  being  upon  it,  the  defendant,  to  show 
such  degree  of  care.  Cumins  v.  Wood,  44  111.  416; 
Funkhouser  v.  Wagner,  62  111.  59. 

The  first  instruction  given  at  the  request  of  the 
plaintiff  told  the  jury  that  proof  of  the  delivery  of  the 
hay  by  the  plaintiff  to  the  defendant  at  Bradbury  made 
a  prima  facie  case ;  that  the  burden  was  then  upon  the 
defendant  to  account  for  said  hay,  and  that  if  they  be- 
lieved from  the  evidence  that  the  defendant  failed  to 
deliver  said  hay  to  the  plaintiff  or  to  Van  Wie  & 
Moorehead,  as  provided  by  the  bill  of  lading,  their 
verdict  should  be  for  the  plaintiff.  It  will  be  seen 
that  the  instruction,  which  directs  a  verdict,  requires 
that  the  defendant  in  order  to  escape  liability  as  an 
insurer,  must  have  actually  delivered  the  goods  to  the 
plaintiff  or  Van  Wie  &  Moorehead,  and  ignores  the 
question  as  to  whether  its  liability  was  that  of  ware- 
houseman or  of  carrier.  The  instruction  was  mislead- 
ing in  this  respect  and  the  error  was  not  cured  by  other 
instructions  given.  The  rule  invoked  by  the  plaintiff, 
that  the  entire  series  are  to  be  considered  in  deter- 
mining whether  the  jury  could  have  been  misled  is  not 
applicable  when  the  improper  instruction  directs  a 
verdict.    Mooney  v.  City,  239  111.  414. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Carrie  M.  Ballah,  Appellee,  y.  Peoria  Life  Association, 

Appellant. 

Insurance — when  estoppel  to  enforce  forfeiture  arises.  If  the 
practice  be  adopted  by  a  company  of  accepting  premiums  after 
their  due  date,  personal  notice  must  be  given  to  the  insured  by  the 
company  that  prompt  payment  of  premiums  will  thereafter  be  re- 
quired, otherwise  a  forfeiture  cannot  be  made  because  of  failure 
promptly  to  pay. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  E.  R.  E.  Kimbbough,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  March  15, 
1912.  Rehearing  denied  April  18,  1912.  Certiorari  denied  by  Su- 
preme Court   (making  opinion  final). 

Wolfenbarger  &  May  and  Dwyer  &  Dwyer,  for  ap- 
pellant. 

A.  B.  Dennis  and  Thomas  A.  Graham,  for  appellee. 

Mr.  Justice  Puterbatjgh  delivered  the  opinion  of 
the  conrt. 

This  is  a  suit  in  assumpsit  upon  an  insurance  policy, 
and  is  before  this  court  on  appeal  for  the  second  time. 
The  first  trial  resulted  in  a  judgment  for  plaintiff, 
which  was  reversed  by  this  court  and  the  cause  re- 
manded. 159  111.  App.  222.  Upon  another  trial  the 
plaintiff  recovered  judgment  for  $1,075.  The  declara- 
tion upon  which  the  issues  were  tried,  alleges  the  death 
of  the  insured  on  February  6,  1909 ;  that  said  insured 
kept  and  performed  all  of  the  conditions  of  the  policy 
except  the  payment  of  the  quarterly  premium  of  $5.04, 
which  was  due  according  to  the  terms  of  the  policy,  on 
November  12,  1908 ;  that  it  was  the  custom  of  the  de- 
fendant to  accept  premiums  on  said  policy  after  they 
became  due  and  to  notify  the  insured  of  the  premiums 
becoming  due ;  that  it  did  not  notify  him  of  the  prem- 
ium becoming  due  November  12,  1908,  whereby  it 
waived  prompt  payment  of  said  premium  as  provided 
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in  the  policy.  The  first  plea  of  the  defendant  avers 
that  the  prompt  payments  of  the  premiums  were  a 
condition  precedent  to  continuing  said  policy  in  force ; 
that  the  quarterly  premium  due  November  12,  1908, 
was  not  paid  when  due,  and  was  not  paid  on  or  before 
the  death  of  the  insured,  and  that  the  policy  ipso  facto 
became  null  and  void  upon  the  failure  to  pay  said 
premium  and  so  remained  to  the  date  of  the  death  of 
the  insured.  The  second  plea  avers  that  the  policy 
provides  that  if  any  premium  be  not  paid  when  due, 
the  policy  shall  become  null  and  void,  and  avers  that 
notice  of  the  premium  becoming  due  on  November  12, 
1908,  was  sent  to  the  insured  from  the  home  office  of 
the  defendant  on  October  30,  1908,  according  to  the 
custom  of  the  defendant;  that  the  said  premium  was 
not  paid  when  due  nor  at  any  time  thereafter,  and 
that  nothing  was  done  by  the  insured  to  re-instate  said 
policy. 

To  support  the  declaration  the  plaintiff  introduced 
in  evidence  the  policy  which  was  issued  and  bears  date 
November  12,  1903,  together  with  certain  receipts  for 
premiums  paid  upon  said  policy,  and  also  entries  in 
the  cash  books  of  the  defendant  which  showed  that  the 
first  premium  of  $18.53  which  should  have  been  paid 
at  the  time  of  the  delivery  of  the  policy,  was  paid  in 
two  installments, — the  first  at  the  time  the  policy  was 
delivered,  and  the  balance  #one  week  later ;  that  nine 
of  the  eleven  premiums  that  became  due  on  the  policy 
prior  to  November  12,  1908,  were  paid  after  they  be- 
came due,  and  two  of  them  before  they  became  due. 
The  evidence  further  showed  that  the  defendant  never 
treated  the  policy  as  forfeited  nor  required  the  in- 
sured to  be  re-instated  because  of  the  failure  to  pay 
the  premiums  promptly  when  due,  and  further  that  the 
official  receipt  for  the  premium  which  became  due  No- 
vember 12,  1908,  was  still  held  at  the  local  office  of 
the  defendant  at  the  time  of  the  death  of  the  insured. 
It  does  not  appear  that  the  defendant  ever  at  any 
time  notified  the  insured  that  it  would  discontinue  its 
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practice  of  accepting  payments  of  premiums  after  they 
were  due,  or  that  it  would  thereafter  require  a  strict 
compliance  with  the  provisions  of  the  policy,  or  that 
the  policy  would  be  forfeited  if  the  premium  falling 
due  November  12,  1908,  was  not  paid  on  or  before  a 
certain  date. 

In  our  opinion  upon  the  former  appeal,  we  held  that 
where  an  insurance  company  in  its  course  of  dealing 
with  the  insured,  led  him  to  a  reasonable  belief  that 
so  much  of  the  contract  as  provides  for  a  forfeiture 
in  a  certain  event  would  not  be  insisted  upon,  the  com- 
pany will  not  be  allowed  to  set  up  such  a  forfeiture 
as  a  defense  in  a  suit  upon  the  policy.  Ballah  v. 
Peoria  Life  Association,  supra.  The  custom,  usage 
and  practice  of  receiving  and  crediting  assessments 
may  warrant  the  jury  in  finding  that  prompt  payment 
and  the  right  of  forfeiture  were  waived  by  the  com- 
pany. Jones  v.  Knights  of  Honor,  236  HI.  113.  We 
are  not  prepared  to  hold  that  the  finding  of  the  jury 
that  the  practice  of  the  defendant  in  accepting  the 
payment  of  premiums  after  the  same  were  in  default, 
amounted  to  a  waiver  of  the  condition  of  the  policy 
requiring  prompt  payment,  was  clearly  unwarranted 
by  the  evidence.  That  the  defendant  was  by  such 
course  estopped  from  insisting  upon  a  forfeiture  of 
the  policy  for  non-payment  within  the  time  fixed  by 
the  policy,  in  the  absence  of  personal  notice  to  the  in- 
sured that  thereafter  prompt  payment  would  be  re- 
quired, seems  to  be  well  settled.  Benefit  Association 
v.  Tucker,  157  111.  201 ;  Ins.  Co.  v.  Eoss,  159  111.  476. 

The  contention  of  the  defendant  that  there  was  a 
variance  between  the  allegations  and  proofs  in  some 
particulars,  cannot  be  now  urged,  for  the  reason  that 
the  defendant's  counsel  failed  to  object  to  the  evi- 
dence in  question  at  the  time  it  was  offered.  Swift 
v.  Rutkowski,  182  111.  18.  # 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Joseph    F.    Fisher,    Appellant,    y.    Brown    Leesman, 

Appellee, 


1.  Vebdicts — when  not  disturbed  as  against  the  evimkee.  A  ver- 
dict will  not  be  set  aside  on  review  as  against  the  ev^Rhce  unless 
clearly  and  manifestly  against  its  weight. 

2.  Instructions — when  refusal  of  correct  will  not  reverse.  The 
refusal  of  an  Instruction  containing  a  correct  abstract  proposition 
of  law  will  ordinarily  not  effect  a  reversal  of  a  judgment 

Action  commenced  before  a  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Logan  county;  the  Hon.  T.  M.  Harris,  Judge,  pre- 
siding. Heard  In  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  15,  1912. 

Mangas  &  Hill,  for  appellant. 
Beach  &  Trapp,  for  appellees. 

Mr.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  instituted  before  a  justice  of  the 
peace  for  the  recovery  of  damages  alleged  to  have 
resulted  to  the  plaintiff  by  reason  of  the  defendant 
having  destroyed  a  division  hedge  fence  between  their 
respective  properties,  without  first  having  given  no- 
tice in  writing  to  the  plaintiff  as  provided  by  sections 
14  and  15  chapter  54  of  the  statute  relating  to  fences. 
The  cause  was  taken  by  appeal  to  the  Circuit  Court 
and  there  tried  by  a  jury,  which  found  the  issues  for 
the  defendant.  Judgment  was  entered  upon  said  ver- 
dict, whereupon  the  plaintiff  appealed. 

The  evidence  for  the  plaintiff  shows  that  in  1870 
one  Fossett  owned  a  tract  of  land  upon  the  north  line 
of  which  he  built  a  board  fence;  that  thereafter  the 
plaintiff  bought  the  tract  lying  north  of  said  fence  and 
immediately  adjoining  the  Fossett  land  for  the  dis- 
tance of  a  quarter  of  a  mile;  that  said  fence  having 
become  decayed  and  useless,  the  plaintiff  and  Fossett 


Third  District — March,  1912.  607 

Fisher  y.  Leesman,  168  111.  App.  606. 

jointly  built  a  new  board  fence  upon  about  the  same 
line  as  the  old  one;  that  sometime  thereafter,  during 
1877  or  1878,  Fossett  set  out  a  hedge  which  subsequent 
surveys  show  was  upon  his  own  land,  about  six  or 
eight  f eet*south  of  the  board  fence ;  that  in  1882  Fos- 
sett sokU&fe  land  to  the  defendant;  that  at  that  time 
the  board  fence  was  sufficient  to  turn  stock  and  re- 
mained standing  until  long  after  the  hedge  had  grown 
large  enough  for  that  purpose,  but  that  it  gradually 
fell  or  was  taken  down ;  that  shortly  after  the  defend- 
ant moved  upon  his  land,  the  plaintiff  told  him  that 
if  he  would  trim  the  hedge  and  keep  it  up  he  could 
join  on  to  it  and  use  it  as  a  fence,  and  thereupon  the 
defendant  joined  his  cross-fences  to  the  hedge ;  that  in 
January,  1909,  the  defendant  cut  down  one-half  of 
the  hedge  and  in  February  thereafter  the  plaintiff 
built  a  new  fence  the  entire  length  and  about  two  feet 
north  of  the  hedge,  the  remaining  hedge  fence  being 
insufficient  to  turn  stock,  and  then  instituted  the  pres- 
ent suit. 

The  evidence  introduced  by  the  plaintiff  further 
tends  to  show  that  there  was  a  parol  agreement  be- 
tween Fossett  and  the  plaintiff  at  the  time  of  plant- 
ing the  hedge,  that  it  should  be  accepted  as  the  line 
between  their  properties ;  that  it  should  belong  to  the 
plaintiff;  that  it  was  planted  as  near  the  true  line  as 
they  could  determine,  and  was  accepted  and  acquiesced 
in  by  them  for  many  years  as  the  boundary  line,  and 
that  the  defendant  purchased  with  full  knowledge  of 
such  latter  fact. 

The  evidence  adduced  by  the  defendant  tended  to 
show  that  at  the  time  he  purchased  the  land  he  had  no 
knowledge  of  any  claim  on  the  part  of  the  plaintiff  of 
ownership  in  the  hedge;  and  further,  that  the  plaint- 
iff failed  to  keep  the  hedge  trimmed,  but  permitted 
the  roots  to  spread  over  the  ground  so  that  it  failed 
to  turn  stock,  and  rendered  a  new  fence  absolutely 
necessary. 
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At  the  instance  of  the  plaintiff  the  court  instructed 
the  jury  that  if  they  believed  from  a  preponderance  of 
the  evidence-  that  Fossett  planted  the  Ledge  fence  in 
question  at  the  time  he  owned  the  land,  and  that  he 
gave  the  said  hedge  to  the  plaintiff  to  keep  and  main- 
tain, and  that  the  defendant  afterward  purchased  the 
premises  from  Fossett  with  the  understanding  that 
the  said  hedge  fence  was  the  property  of  the  plaintiff, 
that  the  same  became  and  was  the  property  of  the 
plaintiff,  and  further  that  if  the  boundary  line  between 
the  properties  was  agreed  upon  between  the  plaintiff 
and  Fossett,  and  that  at  the  time  the  defendant  pur- 
chased from  Fossett  he  was  informed  and  knew  of  the 
location  of  the  said  fence,  and  assented  or  agreed  that 
the  same  was  the  boundary  line  between  said  lands, 
and  that  said  fence  had  so  remained  as  such  boundary 
line,  then  the  same  established  the  boundary  line,  no 
matter  whether  it  was  or  was  not  on  the  actual  line 
of  division  between  the  premises. 

On  behalf  of  the  defendant  the  court  instructed  the 
jury  that  if  they  believed  from  the  evidence  that  Fos- 
sett and  the  plaintiff  together  built  a  division  fence 
on  what  they  supposed  was  the  boundary  line,  and 
that  thereafter  Fossett  planted  the  hedge  fence  some 
feet  on  his  side  of  what  he  believed  to  be  the  boundary 
line,  and  some  6  or  8  feet  south  of  the  board  fence 
built  by  him  and  the  plaintiff,  then  in  law  the  hedge 
fence  belonged  to  Fossett  as  owner  of  the  land  and 
passed  to  the  defendant  under  the  deed  of  conveyance 
to  him,  as  part  of  the  land  so  sold  to  him,  and  that 
he  had  a  right  to  cut  down  said  hedge  fence,  unless 
they  further  believed  that  Fossett  and  the  plaintiff  by 
agreement  fixed  said  hedge  fence  as  the  boundary  line 
between  them,  and  that  the  said  hedge  fence  was  to  be 
the  property  of  the  plaintiff  upon  the  plaintiff  trim- 
ming and  maintaining  the  entire  hedge  fence  between 
him  and  Fossett. 

The  controlling  issues  of  fact  thus  presented  to  the 
jury  were  whether  an  understanding  and  arrangement 
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between  Fossett  and  the  plaintiff  were  entered  into  as 
claimed,  and  whether  the  defendant  purchased  with 
full  knowledge  of  the  same  and  consented  that  the  line 
of  the  hedge  should  constitute  the  boundary  line. 

The  evidence  is  conflicting  and  irreconcilable.  The 
jury  would  not  have  been  unwarranted  in  determining 
the  issues  of  fact  either  way,  depending  upon  the  testi- 
mony to  which  they  gave  credence.  We  do  not  feel 
disposed  therefore  to  disturb  their  finding. 

The  refusal  of  the  seventh  instruction  offered  by 
the  plaintiff  did  not  constitute  error,  it  being  but  an 
abstract  proposition  of  law.  Instructions  of  such 
character  tend  to  confuse  and  mislead  the  jury,  and  it 
is  seldom,  if  ever,  error  to  refuse  the  same.  More- 
over the  instruction  seems  to  assume  that  the  hedge 
was  regarded  by  both  parties  as  the  boundary  line 
which  question  was  one  of  the  controverted  issues  in 
the  case. 

We  find  no  prejudicial  error  in  the  record  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


John  M.  Hogg,  Appellee,  v.  Chicago  &  Alton  Railroad 

Company,  Appellant, 

1.  Verdicts — when  not  disturbed  as  against  the  evidence,  A 
verdict  will  not  be  set  aside  on  review  as  against  the  evidence  un- 
less clearly  and  manifestly  against  its  weight 

2.  Attorney  and  client — what  does  not  affect  statutory  lien  of 
former.  The  statute  giving  the  right  to  plaintiffs  under  certain 
circumstances  to  prosecute  as  poor  persons  Is  not  modified  or 
affected  by  the  statute  in  regard  to  attorney's  liens  and  an  attorney 
may  preserve  a  lien  notwithstanding  the  plaintiff  in  the  cause  sues 
as  a  poor  person. 

Action  In  case  for  personal  Injuries.     Appeal  from  the  Circuit 
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Court  of  Sangamon  county;  the  Hon.  James  A.  Creighton,  Judge. 
presiding.  Heard  In  this  court  at  the  October  term,  1911.  Af- 
firmed. Opinion  filed  March  15,  1912.  Rehearing  denied  April  3, 
1912. 

Patton  &  Patton,  for  appellant;  Silas  H.  Strawn, 
of  counsel. 

Drennan  &  Lawler,  for  appellee. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  appeal  is  prosecuted  by  the  defendant  to  re- 
verse a  judgment  rendered  against  it  for  $2,500  in  an 
action  in  case  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  through  the  negligence 
of  said  defendant.  The  first  additional  count  of  the 
declaration  charges,  in  substance,  that  the  defendant's 
railroad  crossed  in  a  northerly  direction,  a  public 
highway  in  the  city  of  Auburn,  running  east  and  west ; 
that  south  of  said  highway  and  immediately  west  of 
the  said  railroad  and  within  seven  feet  of  the  track, 
was  a  building  68  feet  wide  and  100  feet  long,  which 
obstructed  the  view  of  persons  traveling  upon  said 
highway  from  west  to  east;  that  said  highway  was  a 
public  thoroughfare  and  was  daily  used  by  many  chil- 
dren going  to  and  from  school ;  that  by  reason  of  said 
conditions  said  crossing  was  unusually  dangerous,  and 
due  care  and  caution  on  the  part  of  said  defendant  in 
approaching  and  crossing  the  same  with  its  engines 
and  cars,  required  that  it  should,  and  it  became  its 
duty  to  use  other  precautions  for  the  safety  of  persons 
using  the  same,  than  the  ringing  of  a  bell  or  sounding 
of  a  whistle  as  required  by  the  statute  in  such  case; 
that  notwithstanding  such  duty  of  the  defendant,  it 
negligently  drove  one  of  its  locomotive  engines  with 
cars  attached  thereto,  backward  upon  and  across  said 
crossing,  and  in  so  doing  negligently  failed  to  give  any 
warning  of  the  approach  of  said  engine  and  cars,  other 
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than  the  ringing  of  a  bell;  that  by  reason  of  such 
negligence,  while  the  plaintiff,  a  boy  of  seven  years  of 
age,  was  traveling  toward  the  east  upon  said  public 
highway,  said  engine  and  cars  ran  upon  and  against 
him,  and  thereby  so  injured  him  that  amputation  of 
one  of  his  legs  became  necessary.  The  second  addi- 
tional count  charges,  in  substance,  that  it  was  the  duty 
of  the  defendant  in  approaching  said  crossing,  to  look 
out  for  the  safety  of  persons  traveling  upon  said  street 
and  about  to  use  said  crossing,  and  to  give  due  and 
timely  warning  of  the  approach  of  said  engine  and 
cars;  that  notwithstanding  such  duty  the  defendant 
drove  a  certain  engine  and  cars  attached  thereto 
across  said  crossing,  and  in  so  doing  negligently  failed 
and  omitted  to  give  due  and  timely  warning  of  the 
approach  of  the  same  to  and  upon  said  crossing, 
whereby  the  plaintiff  was  injured  as-  charged  in  said 
first  additional  count.  Both  counts  contain  the  usual 
averments  of  care  and  caution  on  the  part  of  the 
plaintiff.  The  first  original  count  is  predicated  upon 
the  failure  to  give  the  statutory  signals.  Inasmuch 
as  it  clearly  appears  from  the  evidence  that  the  bell 
upon  the  engine  was  being  rung  at  and  before  the 
time  the  plaintiff  was  injured  it  will  not  be  necessary 
to  further  consider  such  count.  To  this  declaration 
the  general  issue  was  interposed.  The  suit  was  com- 
menced in  forma  pauperis  as  provided  by  the  statute. 
Thereafter  a  notice  was  served  upon  the  defendant  by 
the  attorneys  for  plaintiff  claiming  a  lien  for  their 
attorney  fees,  as  provided  by  the  statute.  Rev.  Stat. 
1909,  page  1441.  After  service  of  such  notice  the  de- 
fendant entered  a  motion  for  a  rule  on  the  attorneys 
for  the  plaintiff  to  give  security  for  costs.  In  re- 
sponse thereto  the  plaintiff  entered  a  cross-motion, 
supported  by  affidavit,  for  leave  to  plaintiff  to  further 
prosecute  the  suit  in  forma  pauperis,  which  cross-mo- 
tion was  allowed  and  the  original  motion  of  the  de- 
fendant denied. 
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The  evidence  discloses  that  Monroe  street  is  about 
60  feet  wide,  and  that  the  right  of  way  of  the  defend- 
ant is  about  100  feet  wide ;  that  on  the  southwest  cor- 
ner of  the  intersection  of  Monroe  street  and  the  right 
of  way,  there  was  a  building  about  70  feet  wide  east 
and  west  and  about  112  feet  long,  which  was  used  for 
storing  lumber  and  is  referred  to  in  the  evidence  as 
the  " lumber  yard";  that  said  building  abuts  directly 
upon  the  only  sidewalk  on  Monroe  street,  which  side- 
walk in  turn  abuts  upon  the  right  of  way ;  that  80  feet 
east  of  said  building  is  the  "business"  track  of  the 
defendant,  which  was  not  used  for  any  other  purpose 
than  the  unloading  and  loading  of  cars,  no  switching 
being  done  thereupon;  that  east  of  the  "business" 
track  were  the  main  and  other  tracks  of  the  defend- 
ant ;  that  the  view  south  along  the  railroad  track,  after 
passing  the  corner  of  the  building,  is  wholly  unob- 
structed, and  a  car  upon  said  track  two  blocks  distant 
from  the  crossing  could  be  readily  seen  but  that  until 
one  reached  a  point  about  eight  feet  of  the  track  such 
view  was  entirely  obstructed  by  such  building;  and 
further,  that  Monroe  street  was  daily  crossed  by  many 
children,  ranging  from  6  to  15  years  of  age,  in  going 
to  and  returning  from  school.  The  evidence  further 
shows  that  prior  to  March  12,  1910,  the  plaintiff  who 
was  on  that  day  between  seven  and  eight  years  of  age, 
had  for  several  months  lived  with  his  parents  on  the 
south  side  of  Monroe  street,  in  the  block  east  of  the 
tracks;  that  at  about  11:30  o'clock  in  the  morning  of 
the  day  in  question  he  started  home  from  school.  He 
testified,  in  substance,  that  he  started  from  the  road 
crossing  up  next  to  the  house  and  ran  down  to  the  lum- 
ber yard  door,  and  then  walked  on  the  track,  and  when 
he  saw  the  train  coming  with  a  car  in  front,  he  com- 
menced to  run  along  the  track  trying  to  get  away  from 
the  train,  but  that  the  bumper  of  the  car  struck  him 
knocking  him  down ;  that  he  heard  no  bell  ringing  and 
saw  nobody  on  the  car,  but  that  as  the  car  hit  him  he 
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heard  some  one  on  the  engine  shout  "Get  out  of  the 
way. ' '  He  further  testified  that  he  ran  upon  the  track 
without  looking  to  see  if  a  train  was  coming.  Owen,  a 
brakeman,  testified  that  he  was  on  top  of  the  car  at  the 
time  of  the  accident ;  that  he  saw  the  plaintiff  run  from 
behind  the  lumber  yard  and  directly  across  the  track ; 
that  he,  the  witness,  yelled  at  him,  and  that  the  plaint- 
iff then  wheeled  and  ran  "catacornered"  down  the 
track.  The  witnesses  for  the  defendant  testified  that 
the  train,  which  consisted  of  an  engine  and  one  freight 
car,  was  running  at  the  time  at  the  rate  of  from  three 
to  five  miles  an  hour,  while  Lee  Hogg,  the  brother  of 
the  plaintiff,  testified  that  it  was  moving  faster  than 
the  plaintiff  could  run. 

It  will  be  seen  that  the  evidence  as  to  whether  the 
plaintiff  was  running  or  walking  at  the  time  he  first 
saw  the  train  as  to  the  speed  of  the  train,  and  as  to 
whether  there  was  any  one  on  top  of  the  car  at  the 
time  in  question,  is  in  conflict.  We  cannot  say  that 
the  jury  were  manifestly  unwarranted  in  believing  the 
witnesses  for  the  plaintiff  upon  these  issues  rather 
than  those  who  testified  for  the  defendant.  That  the 
crossing  in  question  was  a  dangerous  one,  especially 
for  children,  cannot  be  denied.  Whether  in  the  exer- 
cise of  due  care  the  defendant  was  bound,  in  view  of 
the  surroundings,  to  adopt  other  precautions  than  the 
mere  ringing  of  a  bell,  and  whether  the  plaintiff  exer- 
cised the  degree  of  care  for  his  own  safety  that  a  child 
of  his  age,  intelligence,  capacity,  discretion  and  ex- 
perience would  naturally  and  ordinarily  have  used  in 
the  same  situation,  under  the  same  or  similar  circum- 
stances, were  properly  submitted  to  the  jury.  The 
jury  has  determined  such  issues  in  favor  of  the  plaint- 
iff, and  we  would  not  feel  justified  in  disturbing  their 
findings  upon  the  ground  that  the  same  were  unwar- 
ranted by  the  evidence. 

Notwithstanding  authorities  of  other  jurisdictions 
cited  by  counsel  seem  to  sustain  their  contention  that 
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the  court  erred  in  overruling  the  motion  to  require  the 
plaintiff's  attorneys,  in  view  of  the  fact  that  they  had 
asserted  their  right  to  a  statutory  lien  upon  any  judg- 
ment to  be  recovered,  to  give  security  for  costs,  we  are 
not  prepared  to  hold  that  the  statute  giving  the  right 
to  plaintiffs  under  certain  circumstances,  to  prosecute 
as  poor  persons,  is  modified  or  affected  by  the  statute 
in  regard  to  attorneys '  liens.  We  think  the  matter  re- 
mains within  the  discretion  of  the  court  notwithstand- 
ing such  statute. 

We  find  no  error  in  the  record,  and  the  judgment 
of  the  Circuit  Court  is  accordingly  affirmed. 

Affirmed. 


W.  G.  Anderson,  Appellee,  v.  George  W.  Arnold, 

Appellant. 

Masters  in  chancery — when  -findings  of  fact  not  disturbed.  Un- 
less the  evidence  is  clearly  contrary  to  the  findings  of  fact  by  the 
master,  such  findings  will  not  be  disturbed  on  review. 

Bill  in  chancery-  Appeal  from  the  Circuit  Court  of  McLean 
county;  the  Hon.  Colosttn  D.  Myers,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  March 
15,  1912. 

Wblty,  Steeling  &  Whitmoee,  for  appellant. 

A.  M.  Hester  and  Barry  &  Morrissey,  for  appellee. 

Mb.  Justice  Ptjtebbatjgh  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  the  defendant  from  a  decree  re- 
quiring him  to  pay  to  the  complainant  the  stun  of 
$2,194.38.  The  bill  upon  which  such  decree  was  ren- 
dered alleges,  in  substance,  that  the  complainant  and 
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defendant,  together  with  W.  D.  Hawk  and  W.  H.  An- 
derson, became  security  upon  three  certain  notes  exe- 
cuted by  one  Wilhite,  and  payable  to  the  Corn  Belt 
Bank  of  Bloomington,  two  for  the  sum  of  $70  each 
and  one  for  the  sum  of  $4,292.72 ;  that  the  complainant 
was  compelled  to  and  did  pay  each  of  said  notes,  with 
interest  thereon;  that  the  said  Wilhite,  the  maker  of 
said  notes,  and  the  said  Hawk,  one  of  the  said  sure- 
ties, were  insolvent,  whereby  the  defendant,  as  co- 
surety, became  liable  to  the  complainant  for  one-third 
of  the  amount  paid  by  him  in  satisfaction  of  said  notes, 
together  with  interest  thereon  from  the  date  of  the 
respective  payments. 

The  answer  of  the  defendant  admits  the  making  and 
payment  of  said  notes;  denies  the  insolvency  of  Wil- 
hite and  Hawk,  and  alleges  that  the  said  notes  for  $70 
each  represented  interest  upon  the  note  for  $4,292.72 ; 
that  at  the  time  the  latter  note  was  executed,  and  for 
the  purpose  of  protecting  the  sureties  thereon,  Wil- 
hite procured  to  be  issued  to  and  placed  in  the  hands 
of  the  complainant  a  certificate  for  shares  of  the  capi- 
tal stock  of  a  coal  company,  of  the  par  value  of  about 
$4,000;  that  afterward  the  complainant  traded  said 
stock  for  certain  real  estate  in  Iowa,  taking  the  title 
to  the  same  in  his  own  name,  and  had  since  held  and 
claimed  to  own  said  real  estate ;  that  the  complainant 
having  thus  converted  said  stock  to  his  own  use,  the 
defendant  should  only  be  required  to  contribute  his 
share  of  the  amount  paid  in  satisfaction  of  said 
notes,  after  charging  the  complainant  with  the  par 
value  of  said  stock. 

The  master  in  chancery,  to  whom  the  cause  was  re- 
ferred, found  that  both  Wilhite  and  Hawk  were  in- 
solvent as  alleged  in  the  bill;  that  the  certificate  of 
stock  in  the  coal  company  was  in  fact  issued  to  W.  H. 
Anderson  as  trustee,  and  not  to  the  complainant,  as 
charged  in  the  bill ;  that  upon  the  hearing  before  him, 
the  said  master,  the  said  W.  H.  Anderson  produced 


616  Apellate  Courts  of  Illinois. 

Anderson  v.  Arnold,  168  I1L  App.  614. 

said  certificate  of  stock  and  offered  the  same  in  evi- 
dence, and  testified  that  it  had  never  been  out  of  his 
possession  and  was  not  used  in  said  land  trade;  that 
while  there  was  evidence  tending  to  support  the  claim 
that  the  certificate  was  so  used  as  a  part  of  the  con- 
sideration for  the  deed  to  said  real  estate,  no  evi- 
dence was  offered  tending  to  show  that  either  of  the 
sureties  interested  in  said  certificate  had  ever  re- 
quested that  the  same  be  sold  for  their  benefit  or  that 
there  had  ever  been  any  notice  to  sell  the  same,  or.  that 
said  shares  of  stock  had  any  market  value  in  cash,  or 
that  the  value  of  the  same  had  changed  since  its  issu- 
ance to  said  trustee.  The  master  further  held  that 
inasmuch  as  said  certificate  was  thus  under  the  con- 
trol of  the  court,  where  either  surety  might  by  proper 
motion  get  the  benefit  of  it  as  originally  contemplated 
when  issued  to  the  trustee,  and  for  the  further  reason 
that  the  evidence  failed  to  show  any  damage  to  either 
party  by  reason  of  anything  the  complainant  may  have 
done  concerning  said  certificate,  the  defendant  was  not 
entitled  to  any  credit  as  against  the  complainant  grow- 
ing out  of  said  certificate,  and  recommended  a  decree 
in  accordance  with  the  prayer  of  the  bill:  Exceptions 
by  the  defendant  to  the  master's  report  were  over- 
ruled by  the  court,  and  a  decree  rendered  in  accord- 
ance therewith. 

The  evidence  clearly  shows  that  the  certificate  of 
stock  was  issued  to  W.  H.  Anderson,  with  the  full 
knowledge  and  consent  of  the  defendant ;  that  the  same 
had  never  since  been  assigned  but  had  been  held  by 
W.  H.  Anderson  from  the  time  it  was  so  delivered  to 
him  until  after  the  commencement  of  the  present  suit. 
The  evidence  further  6hows  that  the  Iowa  land  was 
conveyed  to  W.  H.  Anderson  and  not  to  the  complain- 
ant as  charged  in  the  bill.  The  testimony  of  Castle- 
man,  who  represented  the  owner  of  the  Iowa  real  es- 
tate in  the  sale  thereof,  tends  to  show  that  the  only 
stock  delivered  to  the  vendor  was   about  fourteen 
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shares  of  which  the  complainant  was  the  individual 
owner.  While  the  evidence  discloses  that  a  contract 
was  prepared  purporting  to  be  between  the  owner  of 
the  real  estate  on  the  one  part,  and  the  complainant, 
W.  H.  Anderson  and  Hawk  on  the  other,  by  which  it 
was  agreed  that  stock  of  the  coal  company  to  the  par 
value  of  $9,750  should  be  turned  in  as  part  considera- 
tion for  the  land,  it  further  shows  that  the  name  of 
the  complainant  was  attached  thereto  by  W.  H.  Ander- 
son, that  the  complainant  thereafter  repudiated  said 
contract  and  was  released  by  Castleman  therefrom. 
The  evidence  further  shows  that  the  shares  of  stock 
in  question  had  no  market  value  and  were  of  little,  if 
any,  actual  value. 

After  a  careful  consideration  of  all  the  evidence, 
we  are  of  opinion  that  the  greater  weight  thereof  fails 
to  show  that  the  complainant  converted  said  stock  to 
his  own  use.  In  this  state  of  the  proof,  the  decree  of 
the  Circuit  Court  was  proper  and  is  affirmed. 

Affirmed. 


Nathan  Bond,  Appellee,  t.  City  of  Hoopeston, 

Appellant. 

1.  Mandamus — when  petition  to  compel  payment  of  commission- 
ers' lees  sufficient  A  petition  to  compel  a  city  to  pay  the  fees  ot 
a  commissioner  appointed  to  estimate  the  benefits  of  an  assess- 
ment, need  not  set  up  the  ordinance  providing  for  the  making  of 
such  improvement  or  its  provisions  relative  to  the  payment  of  the 
costs  and  expenses  of  the  proceedings.  It  is  sufficient  to  Btate 
generally  the  character,  purpose  and  effect  of  the  ordinance  and 
the  proceedings  taken  thereunder. 

2.  Mandamus — when  judgment  compelling  payment  of  commis- 
sioners' fees  sufficient.  A  judgment  in  mandamus  compelling  a 
city  to  pay  the  fees  of  a  commissioner  appointed  to  estimate  the 
benefits  of  an  assessment,  need  not  disclose  out  of  what  fund  the 
same  should  be  paid. 
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Mandamus.  Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  M.  W.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  March  16,  1912. 

Jay  Briggs,  for  appellant ;  C.  M.  Briggs,  of  counsel. 

Robert  B.  Rodman  and  Abthub  B.  Hall,  for  ap- 
pellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  a  petition  for  a  writ  of  mandamus  against 
the  city  of  Hoopeston,  Illinois,  requiring  said  city  to 
immediately  pay  the  petitioner,  Nathan  Bond,  the  sum 
of  $400  due  the  petitioner  by  reason  of  his  appoint- 
ment by  the  County  Court  of  Vermilion  county,  Illi- 
nois, as  one  of  the  commissioners  to  estimate  the  bene- 
fits of  a  certain  local  improvement  in  said  city  of 
Hoopeston.  A  general  and  special  demurrer  to  the 
petition  was  sustained  by  the  court,  and  the  defend- 
ant elected  to  stand  by  its  demurrer,  refusing  to  fur- 
ther plead.  Judgment  was  accordingly  entered  against 
the  defendant  in  favor  of  the  petitioner,  awarding  a 
writ  of  mandamus  as  prayed  in  the  petition.  The  de- 
fendant seeks  to  have  such  judgment  reviewed  by  this 
court. 

The  petition  alleges  that  the  city  of  Hoopeston 
passed  an  ordinance  creating  a  local  improvement,  and 
that  afterward,  a  petition  was  filed  in  the  County 
Court  of  Vermilion  county  that  steps  be  taken  to  as- 
certain the  just  compensation  to  be  made  for  property 
taken  or  damaged,  and  to  ascertain  the  amount  of 
benefits  to  the  properties  described  in  the  petition; 
that  afterward  an  order  was  entered  designating  and 
appointing  the  petitioner  herein,  and  one  Merritt,  as 
commissioners  to  act  with  the  president  of  the  board 
of  local  improvements  of  said  city,  to  ascertain  such 
benefits  in  such  proceedings;  that  the  petitioner  and 
the  other  commissioners  afterwards  made  a  report, 
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and  an  assessment  roll,  and  returned  the  same  into  the 
County  Court,  and  thereafter  a  jury  was  impaneled 
and  returned  its  verdict  in  favor  of  the  petitioners; 
that  afterwards  the  assessments  were  confirmed  by  or- 
der of  the  County  Court;  that  at  a  hearing  had  upon 
evidence,  the  court  fixed  the  compensation  of  each  of 
said  commissioners  at  the  sum  of  $400  and  entered  an 
order  accordingly  that  the  petitioner  receive  such  sum 
for  his  fees  as  such  commissioner.  The  petition  fur- 
ther alleges  that  the  sum  of  money  ordered  by  the 
County  Court  to  be  paid  to  the  petitioner  as  commis- 
sioner's fees  was  still  due  and  unpaid  and  that  there 
was  in  the  hands  of  the  treasurer  of  said  city,  not 
otherwise  appropriated,  ample  funds  for  the  payment 
of  said  judgment  in  full,  and  that  said  city  of  Hoopes- 
ton has  the  legal  right  to  pay  said  judgment  out  of  the 
funds  in  the  hands  of  said  treasurer,  and  prays  that 
the  court  award  a  writ  of  mandamus  commanding  the 
city  officers  named  in  the  petition  forthwith  to  pay  to 
the  petitioner  the  amount  of  said  judgment,  together 
with  interest  thereon. 

The  causes  of  demurrer  to  the  petition,  briefly 
stated,  are  that  no  part  of  the  ordinance  providing  for 
the  making  of  the  improvement  in  question  is  set  forth 
in  the  petition ;  that  it  does  not  allege  that  said  ordi- 
nance provided  for  the  payment  of  the  costs  and  ex- 
penses of  such  improvement  out  of  any  fund,  or  what 
the  provisions  of  said  ordinance  were  in  reference 
thereto ;  that  the  order  of  the  County  Court  fixing  the 
fees  of  the  petitioner  fails  to  show  whether  the  same 
is  a  general  judgment  or  one  payable  out  of  a  partic- 
ular fund ;  that  the  averment  that  there  were  funds  on 
hand  in  the  treasury  of  the  city  not  otherwise  appro- 
priated, and  that  the  city  had  a  legal  right  and  au- 
thority to  pay  such  judgment  out  of  such  funds,  are 
but  conclusions  of  the  pleader;  that  the  petition  fails 
to  allege  from  what  fund  the  money  due  to  the  peti- 
tioner is  payable,  whether  from  the  public  improve- 
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ment  fund  or  a  special  fund  or  from  any  fund  under 
the  control  of  the  city. 

It  was  unnecessary  that  the  ordinance  providing  for 
the  making  of  such  improvement,  or  its  provisions  rel- 
ative to  the  payment  of  the  costs  and  expenses  of  the 
proceedings,  should  have  been  set  out  in  the  petition. 
It  was  sufficient  to  state  generally  the  character,  pur- 
pose and  effect  of  the  ordinance  and  the  proceedings 
taken  thereunder.  The  judgment  of  the  County  Court 
was  final  and  conclusive  of  the  right  of  the  petitioner 
to  receive  and  the  duty  of  the  city  to  pay  the  amount 
of  the  judgment.  Neither  was  it  essential  that  said 
judgment  should  disclose  out  of  what  fund  the  same 
should  be  paid. 

Section  94  of  the  Local  Improvement  Act  (Hurd's 
Eev.  Stat.  (1909)  479)  in  express  terms  provides  that 
the  entire  costs  and  expenses  connected  with  the  pro- 
ceedings therein  authorized,  including  the  court  costs, 
shall  be  paid  by  the  city,  in  the  present  instance,  out 
of  its  general  fund.  The  proviso  to  said  section  does 
not  affect  the  present  case.  Bicker  v.  City,  204  HI. 
191. 

That  there  were  funds  on  hand  in  the  treasury  of 
the  city,  not  otherwise  appropriated,  is,  we  think,  al- 
leged with  sufficient  directness.  The  material  allega- 
tions of  the  petition,  the  truth  of  which  was  admitted 
by  the  demurrer,  clearly  entitled  the  petitioner  to  the 
relief  prayed,  and  the  Circuit  Court  did  not  err  in 
overruling  the  demurrer  thereto  nor  in  ordering  the 
issuance  of  the  writ. 

The  judgment  is  accordingly  affirmed 

Affirmed. 
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Davis  Bros.,  Appellees,  y.  Tandalla  Railroad  Company, 

Appellant. 

1.  Evidence — when  books  not  of  original  entry  competent.  Held, 
that  the  so-called  day  book  In  which  the  plaintiffs  entered  the" 
weights  of  grain  at  the  time  of  loading  the  same,  although  not 
strictly  speaking  original  entries,  was  nevertheless  competent. 

2.  Evidence — when  memoranda  competent  Held,  that  memo- 
randa purporting  to  show  weights  were  competent  where  the  wit- 
nesses who  made  such  memoranda  had  no  independent  recollection 
of  the  transactions.  ' 

3.  Evidence — how  accuracy  or  inaccuracy  of  scales  cannot  be 
shown.  The  accuracy  or  inaccuracy  of  scales  cannot  be  shown  by 
evidence  of  their  condition  long  after  their  use  in  the  transaction 
in  question. 

4.  Evidence — what  not  proper  cross-examination.  Cross-exami- 
nation is  not  proper  which  seeks  to  interrogate  with  respect  to  mat- 
ters not  inquired  about  upon  direct. 

6.     Common  carriers — burden  to  establish  assent  to  conditions* 
restricting  liability.    The  burden  is  upon  the  carrier  to  show  that 
the  shipper  assented  to  such  conditions. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Moultrie  county;  the  Hon.  W.  G.  Cochran,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  15,  1912. 

Otjten,  Ewing,  McCuiiLOTJGH  &  Weibman  and  E.  J. 
Millbb,  for  appellant. 

Marion  Watson  and  Jack,  Deck  &  Whitfield,  for 
appellees. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

Upon  appeal  from  a  justice  of  the  peace  this  case 
was  tried  in  the  Circuit  Court,  where  the  plaintiffs 
recovered  judgment  upon  the  verdict  of  a  jury  for 
$112.19.    The  defendant  appeals. 

The  evidence  shows  that  the  plaintiffs  operated  a 
grain  elevator  at  Fairbanks,  a  station  upon  the  de- 
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fendant's  railroad;  that  at  such  station  the  defendant 
maintained  neither  a  depot,  station  agent  nor  scales; 
that  during  June,  1908,  the  plaintiffs  shipped  five  cars 
of  corn  from  Fairbanks  to  Cincinnati  over  the  defend- 
ant 's  railroad ;  that  there  being  no  scales  or  agent  at 
Fairbanks,  the  plaintiffs  themselves  weighed  the  corn 
as  it  was  loaded  into  the  cars,  upon  the  hopper  scales 
used  at  their  elevator,  and  prepared  the  bills  of  lad- 
ing, which  were  afterward  signed  by  the  agent  of  the 
defendant  at  Arthur.  The  plaintiffs  claim  that  when 
said  cars  arrived  at  their  destination  they  contained 
about  172  bushels  less  corn  than  had  been  loaded  into 
them  at  Fairbanks.  They  seek  in  the  present  action 
to  recover  the  market  value  at  Cincinnati  of  the  corn 
which  they  claim  the  defendant  thus  failed  to  deliver, 
predicating  such  right  upon  paragraph  118  of  chapter 
114  Hurd's  Revised  Statutes,  which  in  part  provides 
that  railroad  corporations  shall  receive  and  transport 
grain  in  bulk  within  a  reasonable  time ;  that  when  such 
grain  is  received  by  it  for  transportation  it  shall  care- 
fully and  correctly  weigh  the  same  and  issue  to  the 
shipper  thereof  a  receipt  or  bill  of  lading  for  such 
grain,  in  which  shall  be  stated  the  true  and  correct 
weight;  that  it  shall  weigh  out  and  deliver  to  the  con- 
signee at  the  place  of  delivery,  the  full  amount  of  such 
grain,  without  any  deduction  for  leakage,  shrinkage  or 
other  loss  in  the  quantity  of  the  same,  and  in  default 
of  delivery  of  the  full  amount  of  such  grain,  shall  pay 
to  the  person  entitled  thereto,  the  full  market  value 
of  any  such  grain  not  delivered,  at  the  time  and  place 
when  and  where  the  same  should  have  been  delivered ; 
that  upon  the  neglect  or  refusal  of  such  railroad  cor- 
poration to  weigh  and  receipt  for  any  grain  as  afore- 
said, the  sworn  statement  of  the  shipper  or  his  agent 
having  personal  knowledge  of  the  amount  of  grain  so 
shipped,  shall  be  taken  as  true  as  to  the  amount  so 
shipped;  and  in  case  of  the  neglect  or  refusal  upon 
delivery  by  such  railroad  corporation  of  any  grain  to 
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weigh  the  same  as  aforesaid,  the  sworn  statement  of 
the  person  to  whom  the  same  was  delivered,  or  his 
agent  having  personal  knowledge  of  the  weight  thereof, 
shall  be  taken  as  true  as  to  the  amount  delivered ;  that 
if  by  such  statements  it  shall  appear  that  such  cor- 
poration has  failed  to  deliver  the  amount  so  shown  to 
be  shipped,  it  shall  be  liable  for  the  shortage,  and  shall 
pay  to  the  person  entitled  thereto  the  full  market  value 
of  such  shortage  at  the  time  and  place  when  and  where 
the  same  should  have  been  delivered. 

The  evidence  offered  by  the  plaintiffs  tended  to 
show  that  as  the  grain  was  loaded  into  the  cars,  it  was 
weighed  upon  the  hopper  scales;  that  each  car-load 
was  made  up  of  three  separate  drafts,  and  memoranda 
made  upon  slips  of  paper;  that  such  weights  were 
transferred  from  the  slips  of  paper  to  the  day-book 
and  the  slips  then  destroyed.  Such  day-book  was  ad- 
mitted in  evidence  upon  the  trial,  over  the  objection  of 
the  defendant.  The  plaintiffs  admit  that  at  the  time 
the  weights  were  inserted  in  several  of  the  bills  of 
lading  they  did  not  insert  the  exact  weights  as  shown 
by  the  scales,  but  that  in  specifying  the  same  they 
were  governed  by  the  marked  capacity  of  the  car. 

They  insist,  however,  that  the  memoranda  entered 
upon  the  day-book  showed  the  correct  weights.  We 
think  that  the  evidence  adduced  by  the  plaintiffs  was 
sufficient  to  sustain  the  verdict,  and  are  further  of 
opinion  that  the  court  did  not  err  in  its  rulings  as  to 
the  admissibility  of  evidence. 

The  so-called  day-book,  in  which  the  plaintiffs  en- 
tered the  weights  of  the  grain  at  the  time  of  loading 
the  same,  although  not  strictly  speaking  original  en- 
tries, was  nevertheless  competent.  Redlich  v.  Bauer- 
lee,  98  111.  134.  Neither  was  it  error  to  admit  the 
memoranda  made  by  the  witnesses  Roach  and  Richter, 
purporting  to  show  the  weights  of  the  cars  upon  thoir 
arrival  at  Cincinnati,  notwithstanding  the  witnesses 
had  no  independent  recollection  of  the  transaction. 
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Chisholm  v.  Beaman,  160  111.  101;  Eyan  v.  Miller,  153 
111.  138 ;  Watte  v.  Costello,  40  HI.  App.  307 ;  Hayden  v. 
Hozie,  27  HI.  App.  533.  While  there  was  some  evidence 
tending  to  show  that  the  accuracy  of  the  hopper  scales 
used  by  the  plaintiffs  had  never  been  properly  tested 
prior  to  the  time  they  were  so  used,  the  jury  was  not 
unwarranted  in  finding  to  the  contrary.  The  defendant 
complains  that  it  was  not  permitted  to  prove  that  in- 
spection of  such  scales  several  months  thereafter  dis- 
closed that  the  same  were  not  in  plumb  and  therefore 
unreliable,  or  to  introduce  in  evidence  records  showing 
what  the  corn  weighed  at  Terre  Haute  while  en  route. 
The  condition  of  the  scales  long  after  their  use  in  the 
present  instance  and  the  weight  of  the  grain  at  Terre 
Haute  was  clearly  immaterial,  and  the  evidence  in 
question  was  not  improperly  excluded.  The  court  did 
not  err  in  refusing  to  permit  the  defendant  to  inter- 
rogate the  plaintiff,  John  Davis,  upon  his  cross-exami- 
nation, as  to  the  condition  of  the  cars  at  the  time  he 
loaded  the  grain,  for  the  reason  that  the  witness  had 
not  been  interrogated  relative  thereto  upon  his  direct 
examination. 

We  find  no  error  in  the  instructions  given  by  the 
court  at  the  request  of  the  plaintiffs.  They  in  effect 
state  the  provisions  of  the  statute  upon  which  the 
plaintiffs  base  their  right  to  recover,  and  correctly 
state  the  effect  thereof  when  applied  to  their  conten- 
tion as  to  the  facts.  It  is  strenuously  insisted  that 
said  instructions  are  erroneous  in  that  they  authorize 
a  recovery  without  regard  to  the  restrictive  conditions 
of  the  bills  of  lading,  which  require  that  claims  of  this 
character  shall  be  presented  to  the  agent  of  the  de- 
fendant at  the  point  of  delivery,  within  a  specified 
time;  provide  that  the  carrier  shall  not  be  liable  for 
differences  in  weight  or  for  shrinkage  of  grain  carried 
in  bulk,  and  further  that  the  carrier  shall  not  be  liable 
for  loss  or  damage  to  property  if  such  loss  occurs  be- 
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yond  its  own  line.  Where  a  contract  limiting  the  lia- 
bility of  a  carrier  is  contained  in  a  bill  of  lading  con- 
stituting both  a  receipt  and  a  contract,  the  burden  is 
upon  the  carrier  to  show  that  the  shipper  assented  to 
the  terms  and  conditions  of  the  contract,  and  the  ques- 
tion as  to  whether  or  not  he  did  so  consent  is  one  of 
fact  for  the  jury.  Wabash  E.  E.  Co.  v.  Thomas,  222 
111.  337 ;  Kirby  v.  E.  E.  Co.,  242  I1L  418.  There  was 
no  proof  tending  to  show  that  the  plaintiffs  in  the 
present  case  assented  to  the  restrictions  and  condi- 
tions of  the  bill  of  lading,  other  than  such  inference 
as  might  be  drawn  from  the  fact  that  they  filled  the 
blanks  in  the  forms  furnished  by  the  defendant  after 
having  had  such  forms  in  their  possession  and  an  op- 
portunity to  examine  the  contents  of  the  same.  This 
alone  was  insufficient  to  warrant  the  jury  in  finding 
that  the  plaintiffs  understood  and  assented  to  the 
terms  and  conditions  of  the  bills  of  lading.  The  de- 
fendant offered  no  instructions  as  to  the  effect  of  the 
restrictive  clauses,  and  the  attention  of  neither  the 
court  nor  jury  was  directly  called  to  them.  We  do  not 
think  it  was  prejudiced  by  the  failure  to  refer  thereto 
in  the  instructions  given  in  behalf  of  the  plaintiffs. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Mamie  McCurrey,  Appellee,  v.  Metropolitan  Life  In- 
surance Company,  Appellant. 

Insurance — what  validates  void  policy.  Where  a  policy  of  In- 
surance is  absolutely  void  from  the  beginning,  the  company  can- 
not  claim  the  right  to  forfeit  the  premiums  even  though  the  policy 
specifically  so  provides;  if  it  retains  the  premiums  it  validates 
such  a  policy. 

Assumpsit.    Appeal  from  the  Circuit  Court  of  Vermilion  county; 

Vol.  CLXVIII  40 
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the  Hon.  M.  W.  Thompson,  Judge,  presiding.     Heard  in  this  court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  March  15,  1912. 

William  E.  Bach  and  Ralph  B.  Holmes,  for  appel- 
lant. 

0.  M.  Jones  and  Walter  J.  Bookw alter,  for  appel- 
lee. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  upon  a  life  insurance 
policy  issued  by  the  defendant  to  the  husband  of  the 
plaintiff,  in  which  she  is  named  as  beneficiary.  To 
the  declaration,  which  consists  of  one  count,  in  which 
the  policy  is  set  out  in  haec  verba,  the  defendant 
pleaded  the  general  issue.  Upon  the  trial  the  plaintiff 
introduced  the  policy,  proofs  of  death,  payment  of  the 
premiums,  and  a  stipulation  to  the  effect  that  after 
the  death  of  the  deceased,  the  plaintiff  went  to  the 
office  of  the  defendant  and  demanded  the  amount  due 
upon  the  policy,  whereupon  the  defendant  denied  all 
liability  thereunder  and  refused  to  pay  her  anything. 
The  defendant  introduced  in  evidence  a  stipulation  to 
the  effect  that  the  disease  as  the  result  of  which  the  in- 
sured died  was  a  serious  one, — one  affecting  sound 
health,  and  which  affected  the  sound  health  of  the  in- 
sured at  the  time  of  the  delivery  of  the  policy. 

The  evidence  shows  the  policy  was  issued  February 
14, 1910,  and  the  insured  died  December  24, 1910.  The 
proofs  of  death  contain  a  statement  by  a  physician 
that  he  had  treated  the  insured  for  the  disease  of 
which  he  died,  during  the  month  of  September,  1909, 
prior  to  the  date  of  the  policy.  The  policy  contained 
the  following  provisions :  i  i  This  policy  is  void  if  the 
insured  before  its  date  has  been  attended  by  a  phy- 
sician for  any  serious  disease."  "If  this  policy  is 
or  shall  become  void  all  premiums  paid  shall  be  for- 
feited to  the  company."    It  is  contended  by  the  de- 
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fendant  that  the  policy  in  question  was  void  ab  initio, 
and  further,  that  it  was  not  compelled  to  return  the 
premiums,  thereby  placing  the  parties  in  statu  quo, 
or  in  the  alternative  retain  such  premiums,  thereby 
ratifying  the  insurance  to  the  full  amount.  We  under- 
stand the  law  to  be  that  where  a  policy  of  insurance 
is  absolutely  void  from  the  beginning,  the  company 
cannot  claim  the  right  to  forfeit  the  premiums.  In 
such  case  no  premiums  are  earned  for  the  reason  that 
at  no  time  has  the  company  assumed  any  risk.  Dick- 
erson  v.  Ins.  Co.,  200  HI.  270.  See  also,  Ins.  Co.  v. 
Schroyer,  95  N.  B.  1004  (Indiana).  Applying  such 
rule  to  the  case  at  bar  it  must  be  held  that  by  retain- 
ing the  premiums  paid,  the  defendant  ratified  the 
otherwise  void  contract  and  is  liable  thereunder. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


John  H.  Workman  et  al.,  Appellants,  t.  Esau  Work- 
man, Appellee. 

1.  Contracts — when  consideration  must  be  proved.  If  a  writ- 
ing provides  for  the  payment  of  money  a  consideration  must  be 
shown  unless  such  writing  is  a  negotiable  instrument. 

2.  Contracts — what  essential  to  authorize  filling  of  blanks. 
There  is  no  right  in  the  holder  of  a  contract  negotiable  or  other- 
wise to  re- write  it  or  insert  omitted  provisions  except  where  the 
signer  by  leaving  a  Wank,  obviously  delivers  it  with  such  inten- 
tion. 

3.  Negotiable  instruments — what  not.  A  writing  providing  for 
the  payment  of  money  which  does  not  state  to  whom  it  is  payable 
is  not  a  negotiable  instrument 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  In  this 
court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  March  15, 
1912. 

Patton  &  Patton,  for  appellants. 
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John  M.  Pfbifeb  and  Graham  &  Gbaham,  for  ap- 
pellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  for  the  recovery  of 
the  amount  alleged  to  be  due  upon  an  instrument  in 
writing  in  the  words  and  figures  following,  to  wit : 
"Dec.  17,  1900. 

Esau  Workman,  Due  Twenty-fore  ft  Hundard  and 
forty  dollars  with  fore  per  cent  interest  from  date. 

Esau  Wobkman.  ' ' 
beneath  which  and  in  the  same  handwriting  appears 
the  following: 

"Aprile  28, 1902    Paid  one  thousand  dollars  the  above 
Aprile  1, 1907,    Paid  5  hundard  dollars  on  the  above. ' ' 

It  is  conceded  that  the  instrument  in  question  is  in 
the  handwriting  of  John  Workman,  deceased,  and  that 
the  signature  ig  in  the  handwriting  of  Esau  Workman, 
one  of  his  sons.  The  writing  in  question  was  found, 
after  his  death,  by  the  executors  of  said  John  Work- 
man, upon  one  of  the  pages  of  a  book  kept  by  him 
during  his  lifetime,  whereupon  they  detached  the  page 
upon  which  the  writing  appeared,  and  instituted  the 
present  suit  thereupon.  The  defendant  pleaded  the 
general  issue.  It  was  stipulated  upon  the  trial  that 
the  defense  of  want  of  consideration  might  be  inter- 
posed to  said  writing  without  a  special  plea. 

The  plaintiff  made  proof  of  the  defendant's  sig- 
nature to  said  instrument,  and  that  the  paper  on  which 
the  writing  appeared  was  a  sheet  from  an  old  book 
containing  grain  accounts  found  in  the  desk  of  the 
deceased  at  his  home,  and  then  offered  the  instrument 
in  evidence. 

The  court  refused,  however,  to  admit  the  same.  No 
effort  was  made  to  prove  consideration.  Under  the 
proof  so  made  the  plaintiffs  contend  that  the  court 
should  have  admitted  the  writing  in  evidence  and  in- 
structed the  jury  to  return  a  verdiet  for  the  amount 
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claimed  by  them  to  be  due  thereon.  They  contend 
that  inasmuch  as  the  deceased  had  frequently  ad- 
vanced money  to  the  defendant,  as  well  as  to  his  other 
children,  taking  their  notes  therefor,  this  was  the 
culmination  of  a  series  of  advances  to  him.  The  de- 
fendant insists  that  the  writing  was  not  enforceable 
without  proof  of  consideration;  that  it  was  not  an 
instrument  which  under  the  law  of  Illinois  will  import 
consideration,  being  uncertain  in  amount,  and  no 
payee  being  named ;  and  further,  that  even  if  it  should 
be  held  to  import  consideration,  the  circumstances 
appearing  in  evidence  show  clearly  that  it  was  not 
held  by  the  deceased  as  an  obligation  of  the  defendant. 

If  the  writing  in  question  was  a  negotiable  instru- 
ment under  the  statutes  of  Illinois,  no  proof  of  con- 
sideration was  necessary;  otherwise  it  was  essential 
that  a  consideration  be  shown.  We  are  of  opinion  that 
inasmuch  as  the  instrument  is  silent  as  to  whom  it  is 
payable,  if  to  any  one,  it  is  not  negotiable.  To  con- 
stitute an  instrument  a  promissory  note,  it  must  show 
an  undertaking  or  engagement  to  pay,  and  to  a  person 
named  in  it,  or  to  the  bearer  or  holder  of  the  instru- 
ment. Smith  v.  Bridges,  1  111.  2 ;  Mayo  v.  Chenoweith, 
1  111.  155;  Walters  v.  Short,  10  111.  252;  Weeger  v. 
Mueller,  102  111.  App.  258. 

Counsel  for  plaintiffs  insist  that  the  instrument 
falls  within  the  rule  laid  down  in  Weston  v.  Myers, 
33  111.  424,  where  the  court  says:  "It  is  reasonable 
to  infer  an  authority  from  the  maker  who  has  issued 
a  note  or  due  bill  for  value  wherein  no  payee  is  ijamed, 
and  which  is  endorsed  by  the  maker,  to  fill  up  the  blank 
with  the  name  of  the  maker  so  as  to  make  it  a  note 
payable  to  his  own  order.' '  We  do  not  think  the  in- 
strument here  involved  falls  within  such  rule.  It  does 
not  appear  that  the  same  was  issued  for  value,  or  that 
it  was  endorsed  by  the  maker,  or  that  it  was  held  by 
the  plaintiffs  for  value. 

While  it  is  true,  as  contended,  that  when  in  a  note 
or  due  bill  the  name  of  the  payee  has  been  omitted,  a 
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bona  fide  holder  has  the  right  to  fill  in  the  omitted 
name  of  the  payee,  even  on  trial  (Weston  v.  Myers, 
supra)  y  and  that  words  omitted  in  a  note  which  are 
plainly  inferable  from  the  rest  of  the  language  will 
be  considered  the  same  as  if  not  omitted  (McClenthan 
v.  Davis,  243  111.  290),  it  is  also  essential  that  some 
apparent  omission  should  exist.  In  the  instrument 
under  consideration  there  is  no  blank;  no  physical 
break  or  separation.  There  is  no  right  in  the  holder 
of  a  contract,  negotiable  or  otherwise,  to  rewrite  it  or 
insert  omitted  provisions,  except  where  the  signer  by 
leaving  a  blank  obviously  delivers  it  with  such  inten- 
tion.   Smith  v.  Willing,  (Wis.)  68  L.  E.  A.  940. 

The  trial  court  properly  refused  to  admit  the  in- 
strument in  evidence.  The  judgment  is  accordingly 
affirmed* 

Affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel.  etc.,  Ap- 
pellants, y.  Texas  Special  Drainage  District  et  al., 
Appellees. 

1.  Contracts — what  void  as  against  public  policy.  An  official 
body  Tested  by  statute  with,  discretionary  powers,  has  no  right  to 
contract  to  exercise  such  discretion  in  a  particular  manner. 

2.  Mandamus — when  lies  against  drainage  commissioners.  The 
statute  makes  it  the  duty  of  drainage  commissioners  to  provide  out- 
lets of  ample  capacity  and  proper  construction  for  waters  of  the 
district  Such  duty  is  mandatory,  and  the  performance  thereof 
may  be  enforced  by  mandamus.  In  the  performance  of  such  duty 
the  commissioners  have  discretionary  power  to  determine  tne  sys- 
tem of  drainage  and  outlets  to  be  adopted  and  the  location  of  drains 
and  the  details  of  the  work,  and,  ordinarily,  the  courts  will  not 
interfere  with  such  discretion.  Where,  however,  it  is  clear  that 
such  discretion  has  not  been  properly  exercised,  but  on  the  contrary, 
grossly  abused,  the  courts  may  by  mandamus,  upon  a  proper  show- 
ing, exercise  that  character  of  discretion  which  the  commissioners 
should  and  have  failed  to  exercise. 
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3.  Mandamus — what  essential  to  petition  where  specific  mandate 
to  drainage  commissioners  required.  Where  a  specific  mandate 
directing  drainage  commissioners  to  exercise  a  certain  character 
of  discretion  is  sought,  the  allegations  of  the  petition  should  be 
specific  as  to  the  nature  of  the  drainage,  the  quantity  of  water,  and 
other  details. 

Mandamus.  Appeal  from  the  Circuit  Court  of  De  Witt  county; 
the  Hon.  W.  G.  Cochran,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
March  15,  1912. 

Livingston  &  Bach,  for  appellants. 

E.  B.  Mitchell,  Fbed  Ball,  B.  F.  Shipley,  M.  J. 
Hinchcliff,  John  Fulleb  and  Hebbick  &  Hebbick, 
for  appellees. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

The  Circuit  Court  sustained  a  general  demurrer  to 
the  petition  for  mandamus  hereinafter  substantially 
set  forth,  and  upon  the  petitioner  electing  to  abide 
thereby,  dismissed  such  petition  and  rendered  judg- 
ment against  the  petitioner  in  bar  of  action  and  for 
costs.  From  such  judgment  said  petitioner  has  per- 
fected an  appeal  to  this  court,  contending  that  said 
petition  is  sufficient  in  law  to  warrant  the  issuing  of 
the  writ  as  prayed. 

The  petition,  in  substance,  alleges  that  the  relatrix 
is  the  owner  of  certain  described  premises  included 
within  the  Texas  Special  Drainage  District,  consisting 
of  about  1,000  acres,  which  premises  are  subject  to 
assessments  that  may  hereafter  be  levied  for  the  con- 
struction and  maintenance  of  the  drainage  improve- 
ment of  said  district.  It  further  alleges  the  organiza- 
tion and  confirmation  of  said  district ;  that  the  signers 
of  the  petition  fbr  the  organization  thereof  were  T.  C. 
Grady,  H.  P.  Grady,  W.  G.  Phares,  who  are  the  only 
present  commissioners  of  the  district,  and  defendants 
in  this  action,  B.  B.  Mayall,  a  former  commissioner, 
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Oscar  M.  Phares,  a  brother  of  said  W.  G.  Phares, 
Lida  Zigler,  and  Emma  Ray;  that  the  plan  and  pur- 
pose of  said  commissioners  is  to  construct  a  drainage 
ditch  to  carry  off  water  f rom  an  area  of  6,000  acres ; 
that  in  order  to  make  the  improvement  of  value  to 
the  lands  of  the  petitioner,  the  said  drainage  ditch 
must  be  an  open  ditch,  and  that  it  is  impracticable 
to  construct  a  tile  drain;  that  a  tile  drain  will  not 
afford  the  relief  to  the  land  contemplated,  and  that 
the  expenditure  of  moneys  for  the  construction  of  a 
tile  drain  would  be  wasteful;  that  the  commissioners 
selected  one  Bell,  a  competent  civil  engineer,  to  design 
and  plan  said  work;  that  said  Bell  recommended  an 
open  ditch;   that  the  commissioners,  in  accordance 
with  said  recommendation  and  report  of  said  civil 
engineer,  then  and  there  decided  to  construct  an  open 
drainage  ditch;  but  thereafter,  notwithstanding  their 
action  in  that  regard,  with  knowledge  that  the  efficient 
and  proper  method  of  constructing  said  proposed  im- 
provement would  be  the  construction  of  an  open  ditch, 
and  that  a  tile  drain  would  be  inefficient  and  that  the  ex- 
penditure of  money  therefor  would  be  wasteful,  said 
commissioners,  contrary  to  their  honest  and  impartial 
discretion  in  said  matter,  and  for  the  purpose  of  avoid- 
ing litigation,  pending  and  threatened,  against  their 
title  as  commissioners,  and  to  escape  the  possibility  of 
being  obliged  to  pay  certain  court  costs  and  expenses 
to  which  they  were  then  subject,  fraudulently  entered 
into  a  written  contract  with  certain  landowners  in  said 
district,  which  said  contract  is-  set  out  verbatim  in  the 
petition,  and  recites,  in  substance,  that  whereas  there 
was  an  election  contest  pending  in  the  County  Court 
to  which  said  commissioners  were  defendants;  and 
whereas  a  quo  warranto  proceeding  to  test  the  validity 
and  organization  of  the  said  drainage  district,  in  the 
Circuit  Court  of  said  county,  was  also  pending,  as 
well  as  an  action  on  the  case  for  damages  on  account 
of  alleged  filling  in  of  a  certain  ditch  in  said  alleged 
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drainage  district;  and  whereas,  there  had  been  con- 
siderable controversy  in  the  past  in  regard  to  whether 
an  open  ditch  was  required  or  whether  it  was  prac- 
ticable to  tile  the  land  in  said  district;  and  whereas, 
the  parties  to  said  agreement  were  desirous  of  settling 
the  matter  of  a  system  of  drainage,  and  all  other 
controversies  between  them  so  as  to  avoid  further 
litigation,  costs  and  expenses,  and  desired  that  said 
system  be  constructed  at  the  lowest  minimum  cost, 
in  consideration  of  the  premises  it  was  thereby  agreed 
by  and  between  the  parties  whose  names  were  signed 
to  said  contract,  as  landowners,  and  the  said  drainage 
commissioners:  First,  that  the  system  of  drainage 
in  said  district  should  be  a  tile  drain  or  drains  of 
sufficient  capacity  to  take  care  of  and  properly  drain 
the  lands  in  said  district,  provided,  however,  that  if 
said  commissioners  and  the  engineer  for  said  drainage 
district  should  thereafter  determine  that  it  was  more 
practicable  to  construct  an  open  ditch  as  an  outlet 
for  said  drainage  system,  on,  in  and  through  a  certain 
described  portion  of  said  district,  they  might  so  con- 
struct said  portion  of  said  drainage  district,  without 
violating  said  agreement ;  second,  that  the  then  present 
drainage  commissioners,  W.  G.  Phares,  T.  C.  Grady 
and  Hiram  Grady,  should  continue  to  act  as  such 
commissioners,  and  that  said  election  contest,  quo  war- 
ranto proceedings  and  damage  suit  should  be  dis- 
missed; third,  that  the  classification  for  assessments 
in  said  drainage  district  should  first  be  made  by  three 
disinterested  persons  not  the  owners  of  land  included 
in  said  district,  as  then  constituted,  but  residing  and 
owning  land  in  the  counties  of  Mason  or  DeWitt,  Illi- 
nois, not  related  to  any  of  the  landowners  or  parties 
in  interest  in  said  district,  by  consanguinity  or  other- 
wise, who  were  to  be  selected  one  by  said  drainage 
commissioners,  one  by  the  other  parties  to  the  agree- 
ment, and  the  third  by  the  two  thus  selected ;  that  the 
classification  as  made  by  these  three  men  should  be 
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adopted  by  the  said  commissioners  and  the  assess- 
ments in  said  district  should  be  based  thereon;  fourth, 
that  the  said  commissioners  should  employ  one  Hicks 
as  an  engineer  to  survey  and  superintend  the  construc- 
tion of  said  drainage  system, — provided,  that  if  the 
said  commissioners  deemed  it  wise  and  profitable,  they 
might  employ  some  other  competent  civil  engineer  to 
assist  the  said  Hicks  in  the  surveying  and  superin- 
tending the  construction  and  installing  of  said  drain- 
age; fifth,  that  thereafter  Fred  Ball,  Herriek  &  Her- 
rick,  John  Fuller,  M.  J.  Hinchcliff ,  B.  F.  Shipley  and  E. 
B.  Mitchell  should  be  employed  by  said  drainage  com- 
missioners, as  attorneys  for  said  drainage  district; 
sixth,  that  thereafter  should  any  person  or  persons 
institute  any  legal  or  chancery  proceedings  of  any 
kind  against  said  commissioners  or  test  or  question 
the  validity  of  said  drainage  district,  or  that  was  in- 
consistent with  the  execution  or  carrying  into  effect 
of  such   agreement,   the  parties   to   said  agreement 
should  lend  their  support  and  assistance  in  causing 
said  lands  to  be  drained  as  nearly  as  practicable  by 
the  system  of  drainage  therein  provided.    The  petition 
further  alleges  that  by  virtue  of  said  contract,  the 
commissioners,  for  various  benefits  to  be  derived  by 
them,  had  contracted  to  exercise  their  discretion  and 
power  in  determining  the  method  and  construction  of 
said   improvement,    which   contract,    if   carried    out, 
would  be  directly  in  conflict  with  the  disinterested 
discretion  and  judgment  of  said  commissioners  and  in 
violation  thereof,  to  the  permanent   injury   and    ir- 
reparable loss  to  the  petitioner  and  other  landowners, 
in  the  district ;  that  the  commissioners  in  consequence 
thereof,  were  incapable  of  exercising  a  disinterested, 
honest,   impartial   and   unprejudiced   discretion,   and 
that  it  was  impossible  for  said  commissioners  to  ex- 
ercise discretion  in  determining  whether  said  improve- 
ment should  be  by  open  ditch  or  tile  drain  without 
being  influenced,  constrained  and  impelled  to  follow 
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the  obligations  imposed  by  said  contract.  The  peti- 
tion further  alleges  that  the  commissioners  threatened 
and  intended  to  and  would  carry  out  the  provisions 
of  said  fraudulent  and  improper  contract,  and  let  con- 
tracts for  tile  drains,  and  refused  and  would  refuse 
to  exercise  their  true,  impartial  and  disinterested 
judgment  and  discretion  as  to  the  method  of  said 
improvement,  by  means  whereof  petitioner  was  denied 
her  legal  rights.  The  petition  is  verified  and  prays 
for  a  writ  of  mandamus  commanding  the  said  district 
and  commissioners  i  i  to  abandon  the  said  contract,  and 
to  order  that  the  proper  construction  of  said  drain- 
age improvement  for  said  drainage  district,  is  the 
construction  of  an  open  ditch  of  sufficient  depth  and 
width  to  drain  the  surplus  water  from  all  the  land 
in  said  district,' '  and  that  said  district  " construct  an 
open  ditch  of  sufficient  depth  and  width  to  drain  said 
water  accordingly. ' ' 

The  only  question  presented  for  our  determination 
is  whether  or  not  the  petition  in  question  is  sufficient 
in  law  to  require  the  defendants  to  answer  the  same. 
That  the  contract  set  out  therein  is  illegal  and  void 
seems  too  clear  to  warrant  discussion.  An  official 
body  vested  by  the  statute  with  discretionary  powers, 
has  no  right  to  contract  to  exercise  such  discretion 
in  a  particular  manner.  The  agreement  set  out  in 
the  petition  was  not  only  ultra  vires  but  in  violation 
of  the  oaths  of  the  commissioners  and  contrary  to 
public  policy.  It  was  null  and  void  and  unenforceable. 
While  the  petition  does  not  allege  that  the  commis- 
sioners had  acted  under  such  contract,  it  does  aver 
that  they  threaten  and  intend  to  immediately  carry 
out  the  provisions  of  the  same.  For  the  purposes  of 
the  demurrer  such  allegation  must  be  taken  as  true. 

The  statute  makes  it  the  duty  of  the  commissioners 
to  provide  outlets  of  ample  capacity  and  proper  con- 
struction for  waters  of  the  district.  Such  duty  is 
mandatory,  and  the  performance  thereof  may  be  en- 
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forced  by  mandamus.  Langen  v.  Dr.  Disk,  239  HI.  430. 
In  the  performance  of  such  duty,  however,  the  com- 
missioners have  discretionary  power  to  determine  the 
system  of  drainage  and  outlets  to  be  adopted  and  the 
location  of  drains  and  the  details  of  the  work,  and, 
ordinarily,  the  conrts  will  not  interfere  with  snch  dis- 
cretionary power.  Where,  as  in  the  present  case,  it 
is  clear  that  such  discretion  has  not  been  properly 
exercised,  but  on  the  contrary,  grossly  abused,  the 
courts  may  by  mandamus,  upon  a  proper  showing, 
exercise  that  character  of  discretion  which  the  com- 
missioners should  and  have  failed  to  exercise. 

We  are  of  opinion,  however,  that  the  allegations  of 
the  present  petition  are  not  sufficiently  specific  as  to 
the  nature  of  the  drainage,  the  quantity  of  water,  and 
other  details,  to  enable  the  court  to  intelligently  ex- 
ercise the  discretion  devolving  upon  it.  We  are  not 
prepared  to  hold,  for  this  reason,  that  the  petition 
was  sufficient  to  warrant  a  mandamus  compelling  the 
commissioners  to  construct  an  open  ditch  instead  of 
installing  a  system  of  tile  drainage.  It  cannot  be 
conclusively  presumed  from  the  mere  fact  that  the 
commissioners  have  illegally  contracted  to  adopt  the 
latter  system  of  drainage,  that  the  former  is  the  better 
and  proper.  The  question  must  be  determined  from 
a  consideration  of  all  the  facts  essential  to  such  deter- 
mination. 

The  statute  contemplates  that  in  the  performance  of 
the  general  duty  specified  therein,  the  commissioners 
should  exercise  their  impartial,  disinterested,  unbiased 
judgment.  Under  the  averments  of  the  petition,  this 
they  have  failed  to  do.  They  have  therefore  failed  to 
perform  their  primary  general  duty.  We  are  of 
opinion  that  the  allegations  of  the  petition  were  suffi- 
cient, if  established  by  the  proper  degree  of  proof,  to 
warrant  the  court  in  issuing  a  writ  commanding  the 
defendant  commissioners  to  proceed  forthwith  to  pro- 
vide within  their  district  outlets  of  ample  capacity  and 
proper  construction  for  the  waters  of  such  district, 
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independently  of  and  without  regard  to  any  agree- 
ments or  obligations  attempted  to  be  imposed  upon 
them  by  the  terms  of  said  void  contract,  and  prohibit- 
ing and  enjoining  them  from  further  acting  there- 
under or  in  conformity  thereto.  It  follows  that  the 
petition  was  not  obnoxious  to  the  general  demurrer 
and  that  the  court  erred  in  sustaining  the  same. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  further  proceedings  not  in- 
consistent with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  People  of  tke  State  of  Illinois,  Defendant  in 
Error,  t.  Harry  F.  Wilson,  Plaintiff  in  Error. 

Dram-shops — what  proof  essential  to  conviction  for .  maintaining 
saloon  in  anti-saloon  territory.  To  warrant  a  verdict  of  guilty  in 
such  case  it  is  essential  that  the  People  prove  beyond  a  reasonable 
doubt  that  the  act  complained  of  took  place  in  an  anti-saloon  terri- 
tory or  district 

Error  to  the  County  Court  of  Champaign  county;  the  Hon.  W. 
O.  Spurgin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.  'Reversed  and  remanded.    Opinion  filed  March  15,  1912. 

F.  T.  Cabson,  for  plaintiff  in  error. 

F.  A.  Coggbshall,  for  defendant  in  error;  0.  B. 
Dobbins,  of  counsel. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

Under  an  information  filed  October  28,  1910,  charg- 
ing the  plaintiff  in  error  with  having  maintained  a 
nuisance,  by  keeping  a  place  where  intoxicating  liquor 
was  sold,  in  anti-saloon  territory,  he  was  found  guilty 
by  a  jury  in  the  County  Court  and  sentenced  to  pay  a 
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fine  of  fifty  dollars,  to  be  committed  to  the  county  jail 
for  a  period  of  twenty  days,  and  to  enter  into  bonds 
that  he  would  not  thereafter  permit  the  sale  of  intox- 
icating liquors  upon  the  premises  where  he  was  found 
guilty  of  having  maintained  such  nuisance.    While  the 
evidence  fully  warranted  the  jury  in  finding  that  the 
defendant  had,  within  eighteen  months  prior  to  the 
filing   of  the  information,   sold   intoxicating   liquors 
upon  the  premises  described  in  the  information,  it 
failed  to  establish  that  the  place  where  the  said  nuis- 
ance was  maintained  was  anti-saloon  territory.     The 
only  attempt  to  show  such  fact  was  the  introduction 
in  evidence  by  the  People,  of  a  paper  purporting  to 
be  a  certificate  of  the  town  clerk  of  the  town  of  Cham- 
paign, showing  the  result  of  a  town  election  purporting 
to  have  been  held  on  the  5th  day  of  April,  1910,  where 
the  proposition  "  Shall  this  town  continue  to  be  anti- 
saloon  territory ?"  was   submitted;   that  1661  votes 
were  cast  in  the  affirmative  and  1304  in  the  negative. 
To  warrant  a  verdict  of  guilty  it  was  essential  that 
the  People  should  prove  beyond  a  reasonable  doubt, 
that  the  act  complained  of  took  place  in  an  anti- 
ealoon  territory  or  district.     We  do  not  think  the 
proof  made  was  sufficient  to  establish  such  material 
allegation.    It  cannot  be  inferred  from  the  mere  fact 
that  the  question  whether  the  town  should  remain 
anti-saloon  territory  was  submitted  to  and  answered 
in  the  affirmative  by  the  voters,  that  the  town  there- 
tofore had  been  declared  to  be  anti-saloon  territory. 

For  the  reason  stated,  the  judgment  of  the  County 
Court  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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American  Sales  Book  Company,  Appellant,  y.  Edward 

Wemple  et  al.,  Appellees. 

1.  Corporations — what  not  doing  business  in  this  state.  Where 
an  agent  employed  by  a  foreign  corporation  in  a  state  having  a 
restrictive  statute,  solicits  orders,  and  an  order  so  procured  is  sent 
by  such  traveling  salesman  to  the  home  office  of  such  foreign  cor- 
poration, in  a  foreign  state,  for  acceptance,  and  the  same  is  there 
accepted  and  filled  by  direct  shipment  from  the  home  office  to  the 
customer,  the  corporation  is  not  deemed  to  be  doing  business  within 
the  meaning  of  the  restrictive  statute. 

2.  Pleading — when  plea  nul  tiel  corporation  not  essential.  A 
plea  of  nul  tiel  corporation  is  not  necessary  in  trials  before  jus- 
tices of  the  peace  or  de  novo  on  appeal  therefrom.  The  question  of 
corporate  existence  is  sufficiently  raised  if  counsel  at  the  inception 
of  the  trial  states  that  the  corporate  existence  of  the  plaintiff  is 
denied. 

Assumpsit.  Appeal  from  tne  circuit  Court  of  Morgan  County; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1911.    Affirmed.    Opinion  filed  March  15,  1912. 

Chables  Gt.  Bbiggle,  for  appellant. 
M.  T.  Layman,  for  appellees. 

Mb,  Justice  Putebbatjgh  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  assumpsit  originally  instituted  be- 
fore a  justice  of  the  peace,  from  whence  it  was  taken 
by  appeal  to  the  Circuit  Court.  At  the  conclusion  of 
the  trial  in  the  latter  court,  the  judge  directed  a  ver- 
dict in  favor  of  the  defendants,  and  rendered  judgment 
thereon.  The  suit  is  for  the  recovery  of  the  purchase 
price  of  merchandise  sold  by  the  plaintiff  to  the  de- 
fendants. 

The  evidence  discloses  that  a  traveling  salesman 
in  the  employ  of  the  plaintiff  called  upon  the  defend- 
ants and  procured  from  them  a  written  order  for  certain 
merchandise.    Such  order,  after  specifying  in  detail 
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the  character  and  kind  of  goods  desired,  and  the  price 
and  terms  of  payment,  reads  in  part  as  follows: 
"This  order  is  taken  subject  to  the  written  approval 
of  the  American  Sales  Book  Company  of  Elmira,  New 
York,  and  when  so  approved  shall  be  a  valid  and  ir- 
revocable contract  between  said  parties.  If  the  order 
is  accepted  an  acknowledgment  will  be  mailed  from 
the  factory.  All  accepted  orders  are  subject  to  delay 
by  accident,  strikes  or  causes  beyond  our  control,"  to 
which  clause  is  attached  the  name  of  the  plaintiff. 
The  evidence  further  shows  that  such  order  was  for- 
warded to  the  factory  of  the  plaintiff  at  Elmira,  New 
York,  and  a  card  of  acceptance  of  the  same  afterward 
mailed  to  the  defendants,  and  the  merchandise  shipped 
from  Elmira,  New  York,  to  them  at  Waverly,  Illinois. 

The  motion  to  direct  a  verdict  was  predicated  upon 
the  alleged  failure  of  the  plaintiff  to  prove  its  cor- 
porate capacity  to  sue,  and  if  it  was  a  foreign  corpora- 
tion, its  failure  to  prove  that  it  had  complied  with  the 
statute  relative  to  foreign  corporations,  so  -as  to 
authorize  it  to  transact  business  in  the  State  of  Illi- 
nois. The  remarks  of  the  trial  judge,  as  they  appear 
in  the  record,  indicate  that  the  motion  was  sustained 
upon  the  latter  ground. 

The  contention  that  the  transaction  here  involved 
amounted  to  "doing  business"  in  the  State  of  Illinois 
contrary  to  the  statute,  is  sufficiently  answered  by 
what  is  said  in  the  opinion  of  this  court  in  Hughes  v. 
Pressed  Radiator  Co.,  155.111.  App.  80,  in  which  it  is 
held,  under  substantially  similar  facts,  that  where  an 
agent  employed  by  a  foreign  corporation  in  a  state 
having  a  restrictive  statute,  solicits  orders,  and  an 
order  so  procured  is  sent  by  such  traveling  salesman 
to  the  home  office  of  such  foreign  corporation,  in  a 
foreign  state,  for  acceptance,  and  the  same  is  there 
accepted  and  filled  by  direct  shipment  from  the  home 
office  to  the  customer,  the  corporation  is  not  deemed 
to  be  "doing  business"  within  the  meaning  of  the 
restrictive  statute. 
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We  think,  however,  that  the  contention  that  the 
plaintiff  failed  to  prove  its  corporate  capacity  to  sue, 
is  well  grounded.  While  it  has  been  held  that  in  courts 
of  record  a  written  plea  of  nul  tiel  corporation  is 
necessary  where  it  is  desired  to  raise  the  question  of 
the  corporate  existence  of  the  plaintiff,  no  such  plea 
is  necessary  in  trials  before  justices  of  the  peace  or 
de  novo  on  appeal  therefrom,  no  written  or  formal 
pleadings  being  required.  All  proper  defenses  are 
presumed  to  be  pleaded.  The  present  suit,  as  indicated 
by  the  summons,  was  instituted  by  the  plaintiff  in  its 
alleged  corporate  capacity.  The  question  of  its  cor- 
porate existence  was  sufficiently  raised  at  the  inception 
of  the  trial  in  the  Circuit  Court,  at  which  time  counsel 
for  the  defendants  insisted  orally  that  in  order  to 
recover  it  was  essential  that  the  plaintiff  should  make 
proof  of  its  corporate  existence.  Thereafter  its  failure 
to  make  such  proof  was  urged  as  a  ground  for  direct- 
ing a  verdict.  This,  we  think,  was  sufficient  to  raise 
the  issue,  and  the  defendants  had  the  right  to  insist 
upon  proof  thereunder,  precisely  the  same  as  if  a 
plea  had  been  filed.  Town  v.  Proctor,  27  HI.  413. 
Upon  a  careful  search  of  the  record,  we  are  unable 
to  find  any  evidence  whatever  tending  to  show  that 
the  plaintiff  was  a  corporation,  either  de  jure  or  de 
facto,  or  that  it  acted  as  or  purported  to  be  such. 
It  is  true  that  if  it  appeared  that  the  defendants  had 
contracted  with  the  plaintiff  as  a  corporation,  or  had 
executed  written  instruments  to  it  as  such,  they  would 
be  estopped  to  deny  the  corporate  existence.  The  evi- 
dence fails  to  warrant  the  application  of  such  rule. 
The  order  in  question  in  no  way  describes  or  refers 
to  the  plaintiff  as  a  corporation,  either  directly  or 
indirectly.  Neither  the  word  "corporation"  nor  "in- 
corporated" appears  thereupon.  So  far  as  the  record 
discloses,  there  was  nothing  prior  to  the  service  of 
summons  to  advise  the  defendants  that  the  plaintiff 
was  or  claimed  to  be  a  corporation,  other  than  the 
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use  of  the  word  "  Company, ' '  which  is  equally  ap- 
plicable to  a  partnership. 

In  the  absence  of  proof  of  the  corporate  capacity 
of  the  plaintiff,  the  trial  court  properly  directed  a 
verdict  for  the  defendants  and  the  judgment  will  be 
affirmed. 

Affirmed. 


Annie  Leutenmyer,  Appellee,  t.  George  MeXahon, 

Appellant. 

Masters  in  chancery — when  findings  of  fact  not  disturbed.  Un- 
less the  evidence  is  clearly  contrary  to  the  findings  of  fact  by  the 
master,  such  findings  will  not  be  disturbed  on  review. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  Robert  B.  Shibley,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1911.  Reversed.  Opinion  filed 
March  15,  1912. 

Charles  G.  Brio&le,  for  appellant. 

John  W.  Sheehan  and  Hamilton  &  Catron,  for  ap- 
pellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  equity  by  which  the  complainant 
seeks  to  have  set  aside  as  fraudulent  and  void  as  to 
her,  a  creditor,  a  warranty  deed  to  certain  real  estate, 
executed  by  one  James  McMahon,  to  his  sons,  George 
and  Edward  McMahon.  The  bill  alleges  and  the  evi- 
dence establishes  the  recovery  by  the  complainant  of  a 
verdict  against  James  McMahon  for  the  sum  of  $275 
on  October  13,  1909;  the  making  of  the  deed  in  ques- 
tion on  the  following  day;  the  rendition  of  judgment 
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upon  such  verdict  on  October  22,  1909,  and  the  sub- 
sequent conveyance  on  December  22,  1909,  by  Edward 
McMahon  to  George  McMahon  of  his  interest  in  said 
property.  The  bill  further  alleges  that  said  deed  was 
made  without  consideration,  for  the  purpose  of  de- 
feating said  judgment ;  that  the  property  thereby  con- 
veyed was  held  in  trust  by  the  defendant,  George  Mc- 
Mahon, for  the  said  James  McMahon.  The  prayer  of 
the  bill,  to  which  George  is  made  party  defendant,  is 
that  the  said  deed  be  decreed  to  be  null  and  void  as 
to  the  complainant,  and  that  her  said  judgment  be 
satisfied  therefrom. 

The  defendant  by  his  answer  denies  that  said  deed 
was  made  for  the  .purpose  charged  in  the  bill,  and  al- 
leges that  he  and  his  brother  Edward  McMahon  bought 
and  paid  for  the  real  estate  in  question,  and  were  the 
equitable  owners  thereof;  that  the  said  James  Mc- 
Mahon, their  father,  held  the  title  of  record  merely  as 
trustee  for  them;  that  when  the  verdict  referred  to 
was  rendered  against  their  said  father,  the  deed  in 
question  was  executed  in  fulfillment  of  an  agreement 
theretofore  made  between  them  and  their  father 
whereby  the  latter  had  agreed  to  convey  the  property 
to  them  upon  demand.  The  answer  further  alleges 
that  the  property  was  paid  for  out  of  the  wages  earned 
by  the  defendant,  and  the  said  Edward  McMahon,  who, 
although  a  minor,  had  been  emancipated  by  his  father. 
The  defendant  also  filed  a  cross-bill  to  which  a  de- 
murrer was  sustained,  whereby  he  asked  to  have  the 
judgment  in  question  set  aside  as  a  cloud  upon  his 
title.  Acting  in  accordance  with  the  findings  and 
recommendations  of  the  master  in  chancery  to  whom 
the  cause  was  referred,  the  chancellor  entered  a  de- 
cree in  accordance  with  the  prayer  of  the  bill,  and 
directing  that  the  sheriff  proceed  under  an  execution 
issued  upon  the  complainant's  judgment  to  levy  upon, 
advertise  and  sell  the  real  estate  in  question  to  satisfy 
the  complainant's  said  judgment  and  costs. 


644  Appellate  Courts  of  Illinois. 

Leutenmyer  v.  McMahon,  168  111.  App.  642. 

The  evidence  further  discloses  that  in  1902,  James 
McMahon  purchased  the  real  estate  in  question  from 
one  Pierik,  who  executed  to  him  a  bond  for  a  deed, 
which  provided  for  monthly  payments  of  $12  until  the 
sum  of  $1,600,  the  full  purchase  price,  was  paid ;  that 
in  August,  1904,  said  payments  having  been  made, 
Pierik  executed  a  warranty  deed  to  James  McMahon, 
pursuant  to  said  contract ;  that  after  the  purchase  of 
the  property,  James  McMahon  occupied  the  property 
as  a  residence,  together  with  his  three  sons,  but  that 
after  the  conveyance  of  the  same  to  the  defendant  and 
Edward,  he  left  the  State  of  Illinois.  The  evidence 
adduced  by  the  complainant  tended  to  show  that  dur- 
ing the  occupancy  of  the  premises  James  McMahon 
exercised  rights  of  ownership  over  the  property;  was 
the  reputed  owner  thereof  and  frequently  referred  to 
it  as  his  property,  in  the  presence  of  his  sons,  who 
failed  to  deny  that  such  was  the  fact;  that  several 
years  prior  to  the  purchase  of  the  property  he  re- 
ceived a  sum  of  money,  the  proceeds  of  a  fire  insur- 
ance policy;  that  for  the  past  ten  years  he  had  re- 
ceived a  pension  of  $12  a  month ;  that  for  several  years 
he  engaged  to  some  extent  in  buying,  selling  and  trad- 
ing horses  and  other  stock ;  that  shortly  before  he  con- 
veyed the  property  in  question  to  his  sons,  with  the 
knowledge  of  his  sons,  he  brought  suit  in  his  own  name 
against  several  of  his  adjoining  neighbors,  claiming 
among  other  things  that  they  had  injured  him  in  the 
peaceable  possession  of  said  premises ;  that  during  the 
trial  of  said  suit,  as  well  as  the  suit  in  which  the  judg- 
ment here  involved  was  rendered,  the  defendant  and 
Edward  McMahon,  who  testified  in  behalf  of  their 
father,  referred  to  said  premises  as  the  property  of 
the  latter.  The  evidence  introduced  by  the  defendant 
tended  to  prove  that  for  a  number  of  years  James  Mc- 
Mahon had  no  property  or  income  other  than  his  pen- 
sion; that  he  was  supported  by  his  sons;  that  while 
the  purchase  of  the  property  was  made  by  him,  each 
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and  all  of  the  payments  therefor  were  made  from 
money  furnished  by  the  defendant  and  his  brother 
George;  that  they  permitted  their  father  to  take  the 
bond  and  deed  in  his  own  name  under  an  agreement 
that  he  would  convey  the  same  to  them  whenever  they 
desired;  that  at  and  during  the  time  said  payments 
were  being  made  George  McMahon,  the  defendant,  was 
of  age,  and  Edward,  although  a  minor,  had  been  eman- 
cipated by  his  father,  and  that  during  all  of  said  times 
both  of  them  were  employed  and  earned  enough  to 
make  said  payments,  and  further  that  several  times 
when  making  payments  James  McMahon  stated  that 
his  sons  were  providing  the  money  with  which  to  make 
the  same. 

Giving  to  the  findings  of  the  master  upon  the  dis- 
puted issues  of  fact,  the  full  weight  to  which  they  are 
entitled,  by  reason  of  his  having  seen  and  heard  the 
witnesses  testify,  we  are  nevertheless  not  convinced, 
after  a  careful  consideration  of  the  evidence,  that  the 
finding  of  the  decree  that  the  conveyance  in  question 
was  fraudulent  as  charged  in  the  bill  is  sustained  by 
the  greater  weight  thereof.  The  various  facts  and 
circumstances  relied  upon  by  complainant  are  in  our 
opinion  far  from  sufficient  to  overcome  the  clear  and 
otherwise  uncontradicted  testimony  of  the  defendant 
and  Edward,  which  is  well  corroborated. 

The  judgment  which  it  is  sought  by  the  present  pro- 
ceeding to  enforce  was  based  upon  a  tort,  and  it  there- 
fore cannot  be  said  that  by  permitting  their  father  to 
hold  the  record  title  to  the  property,  the  defendant 
and  his  brother  are  estopped  to  assert  their  equitable 
rights  thereto. 

The  foregoing  views  render  it  unnecessary  to  dis- 
cuss or  determine  the  other  errors  assigned  as  grounds 
for  reversal. 

The  decree  of  the  Circuit  Court  is  reversed. 

Reversed. 
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The  American  Bonding  Company  of  Baltimore,  Ap- 
pellant, y.  George  W.  Reid,  Administrator,  Appellee. 

Administration  of  estates — effect  of  order  removing  executor 
and  ordering  payment  over  of  funds.  If  such  executor  at  the  time 
of  the  entry  of  such  order  is  in  court,  neither  he  nor  his  surety 
can  collaterally  attack  the  same.  His  remedy,  or  the  remedy  of 
his  surety  to  question  such  an  order,  is  by  appeal* 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the  Hon. 
Habbt  M.  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Affirmed.  Opinion  filed  March  15,  1912.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Eltino  &  Haikline,  for  appellant. 

J.  Boss  Mickey  and  George  D.  Tukniouff,  for  ap- 
pellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
dismissing  the  petition  of  the  American  Bonding*  Co. 
filed  in  the  County  Court  in  the  matter  of  the  estate  of 
Sarah  C.  Hunter,  deceased.  The  averments  of  said 
petition,  briefly  stated,  are  that  Sarah  C.  Hunter  died 
March  16,  1905,  leaving  a  last  will,  by  which  she  be- 
queathed to  Susan  Venable  the  sum  of  $500.  to  be  paid 
to  her  in  cash  within  twelve  months  after  the  death 
of  the  testatrix,  of  which  sum  she  was  to  enjoy  the 
income  during  her  life;  that  she  devised  and  be- 
queathed to  Delia  Dixon  a  house  and  lot  in  Macomb, 
and  the  remainder  of  her  personal  estate,  with  the  ex- 
ception of  sundry  household  goods  which  were  be- 
queathed to  various  other  persons ;  that  said  will  pro- 
vided that  the  property  devised  and  bequeathed  to 
said  Delia  Dixon  should  be  held  in  trust  by  B.  B.  An- 
derson, who  was  named  as  executor  of  said  will,  until 
the  said  Delia  Dixon  had  attained  her  majority,  until 
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which  time  the  said  Anderson  was  directed  to  use  the 
net  proceeds  thereof  and  such  part  of  the  principal 
as  he  might  deem  wise,  in  caring  for  and  educating 
the  said  Delia  Dixon;  that  on  May  3,  1906,  Anderson 
duly  qualified  as  such  executor,  and  gave  bond  as  such, 
with  the  petitioner  the  American  Bonding  Company 
as  surety  thereon;  that  Anderson  thereupon  took  pos- 
session as  trustee  of  all  of  said  estate  except  the  be- 
quest to  Susan  Venable  and  the  certain  household 
goods  bequeathed  to  others;  that  during  said  time  he 
collected  and  received  from  said  assets  $2,536.97,  and 
paid  claims  allowed  amounting  to  $797.81,  leaving  a 
balance  in  his  hands  of  $1,739.16,  and  thereafter  held 
the  same  until  December  5,  1908,  when  in  answer  to 
a  citation  issued  upon  the  petition  of  Delia  Dixon  and 
Susan  Venable,  he  filed  a  report  as  executor  in  which, 
in  addition  to  the  proceeds  of  the  personal  estate  re- 
ceived and  collected  by  him,  he  erroneously  charged 
himself  with  $256.50,  being  rents  collected  from  the 
real  estate,  and  in  addition  to  the  amount  of  claims 
paid  by  him  erroneously  credited  himself  with  taxes 
on  the  real  estate,  $103.10,  repairs  on  real  estate 
$213.54,  income  on  legacy  of  $500  paid  to  Susan  Ven- 
able, $37.50,  the  sum  of  $500  paid  for  board  and  care 
of  Delia  Dixon,  and  in  addition  thereto  the  sum  of 
$137  as  his  compensation  as  executor,  leaving  a  bal- 
ance in  his  hands  of  $1,033.45;  that  objections  were 
filed  to  said  report  by  Delia  Dixon  and  Susan  Venable ; 
that  upon  the  hearing  of  said  objections,  said  execu- 
tor being  present  in  person  and  the  objectors  by  their 
attorneys,  the  court  found  that  said  executor  had  mis- 
managed said  estate;  that  he  claimed  to  have  loaned 
the  sum  of  $1,000  of  the  assets  thereof  but  failed  to 
advise  the  court  to  whom  the  same  was  loaned;  that 
he  should  account  for  said  sum  as  money  on  hand; 
that  because  of  his  mismanagement  he  was  not  entitled 
to  compensation  as  executor,  and  ordered  that  the  ob- 
jections to  said  report  be  sustained  and  that  said  exec- 
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utor  account  for  said  stuns  of  $1,000  and  $167;  that 
said  executor  having  stated  in  open  court  that  he  was 
unable  to  account  for  said  sums,  he  be  removed  as 
such  executor;  that  one  Sexton  be  appointed  as  ad- 
ministrator de  bonis  non  of  said  estate,  and  that  said 
Sexton  should  proceed  to  collect  from  said  former 
executor  and  his  bondsmen  said  sums  of  money.    Said 
petition  also  avers  that  on  November  18,  1910,  said 
Susan  Venable  and  Delia  Dixon  Commans  filed  another 
petition  which  set  up  that  some  question  had  arisen 
as  to  the  legality  of  the  order  of  May  1,  1909,  remov- 
ing said  Anderson  as  executor  and  appointing  an  ad- 
ministrator de  bonis  non;  that  the  petitioners  desired 
that  said  Anderson  be  again  cited  into  court  as  such 
executor  and  ordered  to  pay  to  the  petitioners  as 
legatees,  or  to  an  administrator  de  bonis  non  to  be 
appointed  by  the  court,  the  sum  of  $1,167  remaining  in 
his  hands,  and  to  show  cause  why  he  should  not  be 
removed  as  such  executor  on  account  of  his  being 
guilty  of  a  devastavit  of  said  estate.     Said  petition 
further  avers  that  pursuant  to  such  petition,  a  cita- 
tion was  issued  directed  to  the  sheriff  of  Will  county, 
Illinois,   ordering  Anderson  to   appear  in   response 
thereto  on  December  5,  1910 ;  that  he  failed  to  appear 
on  said  day  and  was  defaulted;  that  an  order  was 
thereupon  entered  finding  that  he  was  guilty  of  a 
devastavit  removing  him  as  such  executor,  and  ap- 
pointing the  present  administrator  de  bonis  non  to 
complete  the  administration.     Said  petition  still  fur- 
ther avers  that  said  default  and  order  of  December  5, 
1910,  were  void  and  prejudicial  to  the  petitioner,  and 
should  be  vacated,  for  the  reason  that  the  court  did  not 
have  jurisdiction  of  the  said  Anderson,  either  as  trus- 
tee or  executor,  or  of  said  trust  property,  at  the  time 
the  same  were  entered;  that  the  record  fails  to  show 
that  any  legal  order  was  ever  made  requiring  said  An- 
derson as  executor  to  pay  over  any  money  to  the  dis- 
tributees under  said  will,  nor  that  he  had  failed  or 
refused  to  pay  over  the  same  under  such  an  order 
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within  thirty  days  after  demand,  nor  that  any  demand 
had  ever  been  made  npon  him  to  do  so,  nor  that  any 
attachment  had  been  issued  for  him  to  the  sheriff  of 
Will  county  where  he  resided  or  might  be  found,  as  re- 
quired by  law;  that  he  was  therefore  never  legally 
removed  in  either  capacity,  but  was  still  trustee  and 
executor  under  said  will ;  that  the  petitioner  was  liable 
upon  his  bond  for  his  acts  as  such  executor,  but  not 
for  his  aforesaid  acts  as  trustee;  that  said  Anderson 
has  charged  himself  as  executor  with  moneys  with 
which  he  should  have  charged  himself  as  trustee ;  that 
said  orders  and  each  of  them  should  be  vacated,  said 
estate  opened  up,  and  the  petitioner  permitted  to  have 
said  account  corrected  according  to  law  and  the  facts ; 
that  said  report  of  January  29,  1909,  has  never  been 
approved  by  the  court,  nor  said  executor  legally  dis- 
charged ;  that  said  estate  is  still  open ;  that  said  orders 
upon  objections  to  said  report,  and  the  findings  thereon 
are  not  final,  but  are  interlocutory  only,  and  are  prej- 
udicial to  the  interests  of  the  petitioner  and  should  be 
vacated.  The  petition  prays  that  said  Delia  Dixon 
Commans,  Susan  Venable  and  George  W.  Eeid,  the 
acting  administrator  de  bonis  non,  be  required  to  an- 
swer the  same;  that  the  orders  in  question  be  de- 
clared void ;  that  said  petition  be  treated  as  objections 
to  said  report;  that  said  default  be  vacated;  that  the 
petitioner  be  permitted  to  protect  its  interests,  and 
that  the  court  shall  determine  the  true  condition  of 
said  estate  and  trust  fund. 

The  petition  was  dismissed  by  the  County  Court 
upon  motion  of  the  defendants  thereto,  and  judgment 
was  entered  against  the  petitioner  for  costs,  where- 
upon the  petitioner  appealed  to  the  Circuit  Court, 
where  a  like  order  was  entered. 

We  deem  it  unnecessary  to  discuss  or  determine  the 
propriety  of  the  proceedings  in  the  County  Court  un- 
der the  second  citation,  for  the  reason  that  the  order 
and  judgment  of  said  court  rendered  on  May  1,  1909, 
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was  final  and  conclusive  in  its  nature,  and  the 
remedy  of  any  one  prejudiced  or  aggrieved  thereby 
was  by  an  appeal  to  the  Circuit  Court  as  provided  by 
section  123  of  the  statute  relating  to  county  courts. 
The  subsequent  citation  and  proceedings  thereunder 
are  therefore  immaterial  and  may  properly  be  en- 
tirely disregarded.  There  can  be  no  question  that  the 
County  Court  had  full  and  complete  jurisdiction  over 
the  subject-matter,  as  well  as  the  person  of  Anderson ; 
that  both  he  and  the  Bonding  Company  as  surety,  al- 
though not  a  party  to  such  proceedings,  were  con- 
cluded and  bound  thereby,  and  if  dissatisfied  therewith 
should  have  prosecuted  an  appeal  from  the  orders  then 
entered.  Ralston  v.  Wood,  15  111.  160.  Anderson  hav- 
ing been  present  in  open  court  at  the  time  of  his  re- 
moval and  the  entry  of  the  order  upon  him  to  pay  over 
the  funds  in  his  hands,  neither  he  nor  his  surety  can 
complain  that  the  court  did  not  proceed  in  the  formal 
manner  prescribed  by  the  statute,  by  first  attaching 
him  for  contempt.  The  law  does  not  require  the  per- 
formance of  an  idle  act.  The  disapproval  of  the  re- 
port and  the  order  to  turn  over  the  money  found  to  be 
in  his  hands,  to  his  successor,  had  the  effect  of  closing 
the  estate  so  far  as  Anderson  and  his  surety  were 
concerned,  notwithstanding  the  estate  was  not  fully 
administered,  and  after  the  lapse  of  the  then  present 
term  could  not  be  reviewed  or  modified  except  for 
fraud  or  mistake  of  fact.  No  such  fraud  or  mistake 
here  appears.  Mere  irregularities  in  such  proceedings 
can  only  be  urged  in  a  direct  proceeding  for  reversal 
by  appeal. 

We  are  of  opinion  that  the  order  of  the  County 
Court  entered  December  5,  1908,  finding  that  Ander- 
son had  in  his  hands  as  executor  the  sum  of  $1,167 
and  ordering  him  to  pay  the  same  to  Sexton,  the  ad- 
ministrator de  bonis  non,  was  a  final  and  binding  or- 
der, not  subject  to  review  except  by  appeal  as  pro- 
vided by  the  statute.    The  issues  thus  determined  by 
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the  court  are  therefore  res  adjudicata.  There  being 
no  fraud  or  collusion  charged,  the  petitioner,  as  surety 
upon  the  bond  of  Anderson  as  executor,  is  bound  and 
concluded  by  such  order  and  judgment. 

For  the  foregoing  reasons  the  petition  of  the  Bond- 
ing Company  was  properly  dismissed,  and  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Affirmed. 


John  B.  Howell,  Appellee,  y,  Fred  S.  Wyatt  et  al., 

Appellants. 

1.  Fraud— when  representations  as  to  value,  actionable.  Where 
the  vendee  Is  wholly  Ignorant  of  the  value  of  the  property  and  the 
vendor  knows  this  and  also  knows  that  the  vendee  Is  relying  upon 
his  (the  vendor's)  representation  as  to  value  and  such  a  represen- 
tation is  not  a  mere  expression  of  opinion  but  is  made  as  a  state- 
ment of  fact,  which  statement  the  vendor  knows  to  be  untrue,  such 
a  statement  is  a  representation  by  which  the  vendor  is  bound. 

2.  Fraud — when  diligence  in  investigating  representations  not 
required.  Where  the  representations  relate  to  a  material  fact 
within  the  knowledge  of  the  person  making  them  or  which  he 
assumes  to  assert  upon  his  personal  knowledge  and  with  respect 
to  which  the  person  to  whom  the  representations  are  made  has  not 
the  present  opportunity  or  ability  to  test  or  verify,  the  latter  has 
a  right  to  rely  upon  such  representations  and  in  the  absence  of 
faots  apparent  to  reasonably  arouse  suspicion  and  throw  doubt 
upon  the  truth  of  the  statement,  he  is  not  bound  to  go  further 
and  make  inquiries  in  respect  thereof. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1911.  Affirmed  on  remittitur. 
Opinion  filed  March  15,  1912. 

Babbeb  &  Barber,  for  appellants. 

Eobbbt  H.  Patton  and  E.  E.  Bone,  for  appellee. 
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Mr.  Justice  Putbbbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  for  frand  and  deceit,  which 
in  the  trial  conrt  resulted  in  a  verdict  and  judgment 
against  the  defendants,  who  are  appellants  here,  for 
$3,000.  The  declaration  charges  that  by  two  contracts 
in  writing  dated  July  14, 1909,  and  November  30, 1909, 
respectively,  the  plaintiff  bought  from  the  defendants 
at  the  price  of  $4,500,  a  one-half  interest  in  a  stock 
of  riding  harrows,  materials  and  machinery  for  mak- 
ing riding  harrows,  together  with  the  right  to  use  the 
patent  on  the  same.  The  averments  of  fraud  are  that 
in  order  to  deceive  and  induce  the  plaintiff  to  make 
the  purchase,  the  defendants  falsely  and  fraudulently 
represented  to  him :  First,  that  they  had  at  the  time 
established  a  large  and  profitable  trade  in  the  said 
harrows;  that  they  had  in  their  place  manufactured 
over  1,000  harrows,  and  had  placed  the  same  in  the 
hands  of  users  thereof,  whereas  they  had  not  manu- 
factured more  than  about  45,  and  had  not  established 
a  large  and  profitable  trade  therein ;  second,  that  their 
credit  was  good,  that  the  financial  standing  of  Charles 
E.  Wyatt  was  first  class,  and  that  he  was  able,  ready 
and  willing  to  furnish  all  the  money  necessary  for  the 
business,  whereas  in  fact  their  credit  had  become  bad 
and  the  said  Charles  E.  Wyatt  did  not  have  such 
money  in  his  own  name;  third,  that  they  represented 
to  the  plaintiff,  who  was  then  and  there  inexperienced, 
and  without  any  knowledge  of  the  value  of  said  ma- 
terials and  business,  that  they  had  on  hand  machinery 
and  stock  of  the  value  of  $10,000,  when  in  fact  it  was 
not  worth  $1,000;  fourth,  that  the  machinery  in  ques- 
tion was  sufficient  and  in  such  condition  and  order  as 
to  enable  them  to  manufacture  30  harrows  per  day, 
whereas  it  was  then  wholly  improper  and  inadequate 
for  the  manufacture  of  harrows,  without  expensive 
alteration  thereof,  and  had  never  been  adequate,  and 
was  not  then  adequate  for  the  manufacture  of  even 
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one  harrow  per  day,  and  fifth,  that  there  was  in  the 
materials  and  steel  on  hand  sufficient  for  the  manu- 
facture of  over  200  harrows,  whereas  there  was  ma- 
terial for  the  manufacture  of  but  a  small  quantity,  and 
such  material  was  of  such  sizes  that  the  same  could 
not  be  used  without  the  purchase  of  other  materials. 
The  defendants  pleaded  the  general  issue.  Upon  mo- 
tion of  the  defendants,  special  interrogatories  were 
submitted  to  the  jury,  in  response  to  which  they 
specially  found  that  the  plaintiff  did  not  have  a  rea- 
sonable opportunity  to  examine  the  property  in  ques- 
tion before  making  the  purchase  thereof,  and  that  he 
could  not  by  the  exercise  of  reasonable  prudence  and 
diligence  have  ascertained  the  falsity  of  the  repre- 
sentations alleged  to  have  been  falsely  made  by  the 
defendants. 

The  evidence  introduced  by  the  plaintiff  tended  to 
show  that  the  representations  substantially  as  charged 
in  the  declaration,  were  made  by  the  defendants  or 
one  of  them,  to  the  plaintiff,  for  the  purpose  of  de- 
ceiving him  and  inducing  him  to  purchase  an  interest 
in  the  property  in  question,  and  that  relying  and  act- 
ing upon  such  representations,  and  believing  the  same 
to  be  true,  the  plaintiff  purchased  a  one-half  interest 
in  said  property,  paying  therefor  the  sum  of  $4,500; 
that  each  and  all  of  such  representations  were  false 
and  untrue,  and  that  the  defendants  knew  at  the  time 
the  same  were  made,  that  they  were  so  false  and  un- 
true. 

The  evidence  discloses  that  the  defendants  had  for 
several  years  prior  to  July  14,  1909,  held  the  patent 
on  a  riding  harrow  and  a  long  term  lease  on  the  build- 
ing in  which  they  manufactured  the  same ;  that  prior 
to  that  date  about  50  complete  harrows  were  con- 
structed, and  a  large  number  of  sections  and  other 
parts  and  material  were  made  ready  for  assembling; 
that  said  50  harrows  were  sold  and  a  few  others  as- 
sembled; that  about  the  date  in  question,  the  defend- 
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ants  advertised  an  interest  in  said  business  for  sale, 
in  a  newspaper,  describing  the  same  as  a  good  manu- 
facturing plant  and  "a  splendid  chance";  that  the 
plaintiff  in  response  to  such  advertisement  applied 
to  the  defendants,  and  was  told  by  them,  or  one  of 
them,  that  they  were  manufacturing  harrows;  that 
they  had  given  first  class  satisfaction,  and  the  demand 
for  the  same  was  greater  than  they  could  supply ;  that 
it  was  a  practical  machine,  endorsed  by  the  farmers, 
and  there  were  over  1,000  of  them  in  use ;  that  the  ma- 
chinery had  invoiced  at  $11,000  and  was  worth  at  least 
$9,000;  that  it  was  in  such  condition  and  order  that 
thirty  machines  per  day  could  be  manufactured  there- 
with, and  that  the  value  of  the  business,  including  the 
patent,  was  $9,000;  that  the  plaintiff,  who  had  prior 
thereto  been  a  farmer  and  grain  buyer,  and  who  had 
no  knowledge  of  machinery,  or  its  value,  and  no  ex- 
perience in  manufacturing,  on  several  occasions  in- 
spected the  plant  and  materials,  but  did  not  see  the 
machinery  in  operation  and  thereafter  purchased  a 
one-third  interest  for  $3,000,  and  was  granted  the  op- 
tion of  purchasing  a  further  one-sixth  interest  for 
$1,500 ;  that  after  making  the  purchase,  he  and  one  of 
the  defendants  made  a- complete  inventory  of  all  the 
machinery  and  parts  on  hand ;  that  thereafter  he  man- 
aged and  controlled  the  business  and  on  November  30, 
1909,  exercised  the  option  granted  him  and  purchased 
an  additional  one-sixth  interest  on  the  terms  provided 
by  the  first  contract. 

The  court  admitted  evidence  bearing  upon  the  mis- 
representation concerning  the  financial  standing  and 
ability  of  the  defendants,  as  giving  color  and  credence 
to  other  representations,  and  as  proper  to  consider 
in  connection  therewith,  but  not  as  a  substantive  ele- 
ment upon  which  to  base  damages.  We  think  such 
ruling  of  the  court  was  proper.  The  remaining  repre- 
sentations clearly  related  to  material  facts.  To  estab- 
lish the  falsity  of  the  same,  the  plaintiff  introduced 
evidence  which  tended  to  show  that  the  machinery 
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and  stock  on  hand  at  the  date  of  the  purchase  was 
worth  but  little  over  $1,000  and  was  unfit  and  unsuit- 
able for  use  in  manufacturing  harrows  and  their  neces- 
sary parts,  unless  expensive  alterations  were  made 
therein  and  other  machinery  purchased;  that  the  de- 
fendants had  not  manufactured  and  sold,  nor  was 
there  in  use,  the  number  of  harrows  represented  by 
them,  and  that  they  had  not  established  a  large  and 
profitable  trade  therein.  There  was  also  evidence 
tending  to  establish  the  truth  of  the  special  findings. 
Such  facts,  if  proven,  were  sufficient  to  warrant  a  re- 
covery. There  was  evidence  tending  to  prove  each 
and  every  of  them.  Both  the  general  and  special  is- 
sues were  properly  submitted  to  the  jury.  Their  con- 
clusions of  fact  thereupon  were  not  clearly  against 
the  weight  of  the  evidence,  and  must  be  accepted  as 
final  except  as  hereinafter  stated,  unless  some  error 
intervened  upon  the  trial  prejudicial  to  the  defend- 
ants, or  it  appears  that  the  damages  awarded  are  ex- 
cessive. 

Where  the  vendee  is  wholly  ignorant  of  the  value  of 
the  property,  and  the  vendor  knows  this,  and  also 
knows  that  the  vendee  is  relying  upon  his  (the  ven- 
dor's) representation  as  to  value,  and  such  represen- 
tation is  not  a  mere  expression  of  opinion  but  is  made 
as  a  statement  of  fact,  which  statement  the  vendor 
knows  to  be  untrue,  such  a  statement  is  a  representa- 
tion by  which  the  vendor  is  bound.  Murray  v.  Tolman, 
162  111.  417 ;  Custer  v.  Harmon,  105  HI.  App.  76 ;  Hicks 
v.  Stevens,  121  111.  186.  It  cannot  be  said  as  a  matter 
of  law  that  value  is  never  a  material  fact.  Statements 
of  value  made  in  pursuance  of  a  scheme  on  the  part 
of  the  defendant  constitute  fraud  and  deceit.  Leonard 
v.  Springer,  197  111.  532. 

Where  the  representations  relate  to  a  material  fact 
within  the  knowledge  of  the  person  making  them,  or 
which  he  assumes  to  assert  upon  his  personal  knowl- 
edge, and  with  respect  to  which  the  person  to  whom  the 
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representations  are  made  has  not  the  present  oppor- 
tunity or  ability  to  test  or  verify,  the  latter  has  a  right 
to  rely  upon  such  representations,  and  in  the  absence 
of  facts  apparent  to  reasonably  arouse  suspicion  and 
throw  doubt  upon  the  truth  of  the  statements,  he  is 
not  bound  to  go  further  and  make  inquiries  in  respect 
thereof.  Endsley  v.  Johns,  120  111.  469;  Hicks  v. 
Stevens,  supra.  As  between  the  original  parties,  when 
it  appears  that  one  has  been  guilty  of  an  intentional 
and  deliberate  fraud,  by  which,  to  his  knowledge,  the 
other  has  been  misled  and  influenced  in  his  action,  he 
cannot  escape  the  legal  consequences  of  his  fraudulent 
conduct  by  saying  that  the  fraud  might  have  been  dis- 
covered had  the  party  whom  he  deceived  exercised  rea- 
sonable care  and  diligence.  Linington  v.  Strong,  107 
111.  295 ;  Leonard  v.  Springer,  supra;  Kehl  v.  Abrams, 
210  LI.  218 ;  Antle  v.  Sexton,  137  HI.  410.  The  ques- 
tions of  fraud  and  the  degree  of  prudence  exercised 
by  appellee  in  the  present  case  were  questions  of  fact 
for  the  determination  of  the  jury.  Kehl  v.  Abrams, 
supra. 

By  the  instructions  of  the  court  the  jury  were  told 
that  if  they  believed  from  a  preponderance  of  the  evi- 
dence, that  the  defendants,  before  the  execution  of  the 
contracts  in  this  case,  represented  to  the  plaintiff  that 
they  had  placed  1,000  of  the  riding  harrows  in  ques- 
tion in  the  hands  of  farmers  before  that  time;  that 
the  financial  standing  of  Charles  Wyatt  was  good,  and 
that  he  was  worth  in  his  own  name  about  $150,000; 
that  the  machinery  in  the  plant  in  question  was  suf- 
ficient and  in  such  condition  and  order  that  they  could 
manufacture  30  harrows  per  day,  and  that  there  was 
material  and  steel  on  hand  sufficient  for  the  manufac- 
ture of  200  harrows ;  and  further,  that  the  statements 
and  representations  in  question  were  made  by  the  de- 
fendants, or  one  of  them,  were  false  in  a  material  re- 
spect, and  were  known  by  the  defendants  to  be  false, 
at  the  time  when  the  same  were  made ;  that  the  plaint- 
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iff,  at  the  time  he  entered  into  the  contract  in  question 
did  not  know  that  said  representations  were  false,  and 
could  not  by  reasonable  care  and  caution  have  ascer- 
tained the  falsity  of  such  representations,  or  that  he 
was  intentionally,  knowingly  and  fraudulently  misled 
or  influenced  by  the  defendants  to  rely  upon  the  truth 
of  the  defendants'  statements  and  not  to  make  an  in- 
vestigation as  to  the  truth  of  such  representations,  and 
relied  upon  such  representations,  and  because  thereof 
entered  into  the  contracts  in  question;  that  the  value 
of  said  materials  and  machinery  and  business  as  the 
same  was  represented  by  the  defendants  was  greater 
than  the  actual  value  of  the  same  in  the  condition  in 
which  the  same  in  truth  existed  at  that  time ;  then  the 
jury  should  find  the  defendants  guilty,  and  should 
assess  the  plaintiff's  damages,  if  any,  at  such  sum  as 
they  should  find  from  a  preponderance  of  the  evidence 
equals  the  difference  between  the  actual  value  of  said 
property  and  business  as  it  existed  at  the  time  of  the 
sale,  and  the  value  of  the  same  as  it  was  represented 
by  the  defendants,  if  any.  Under  the  foregoing  au- 
thorities the  jury  were  thus  fully  and  fairly  and  cor- 
rectly advised  as  to  the  law  applicable  to  the  issues 
involved. 

While  we  are  not  disposed  to  disturb  the  verdict  in 
so  far  as  it  finds  the  issues  in  favor  of  the  plaintiff, 
we  are  of  opinion  that  the  damages  awarded  are  ex- 
cessive. No  basis  is  afforded  by  the  evidence  for  the 
assessment  of  damages  other  than  the  misrepresenta- 
tions as  to  the  value  of  the  leasehold,  patent  right,  ma- 
chinery and  stock  on  hand.  It  appears  that  the  same 
were  represented  as  being  of  the  value  of  at  least 
$9,000  while  in  fact  the  same  were  not  worth  to  exceed 
$1,500,  making  a  difference  of  $7,500.  We  do  not  think, 
in  view  of  the  fact  that  from  the  time  of  the  purchase 
of  a  one-third  interest  until  the  subsequent  purchase 
of  an  additional  one-sixth  interest,  the  plaintiff  par- 
ticipated in  the  conduct  of  the  business  and  assisted 

Vol.  CLXVIII  42 


658  Appellate  Courts  of  Illinois. 

Bennett  v.  Bennett,  168  111.  App.  658. 

in  taking  an  inventory  of  the  tangible  property,  that 
he  can  be  said  to  have  exercised  reasonable  care  and 
caution  to  ascertain  the  value  of  such  additional  in- 
terest or  that  he  was  during  such  period  so  fraud- 
ulently misled  or  influenced  by  the  defendants  as  to 
excuse  the  exercise  of  such  diligence. 

We  are  of  opinion  that  the  damages  should  have 
been  limited  to  such  as  were  occasioned  by  the  contract 
for  the  purchase  of  a  one-third  interest,  to-wit,  $2,500. 
If  the  plaintiff  shall  within  ten  days  from  the  entry 
of  judgment  herein  remit  the  sum  of  $500  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed  in  the  sum 
of  $2,500;  otherwise  said  judgment  will  be  reversed 
and  the  cause  remanded. 

Affirmed  on  remittitur. 

Remittitur  filed  and  judgment  affirmed. 


In  the  matter  of  the  Estate  of  Julia  A.  Bennett, 

Deceased, 

Samuel  H.  Bennett,  Appellant. 

1.  Mortgages — when  assignment  treated  as  security.  If  a  debtor 
assign  his  Interest  In  an  estate,  receiving  contemporaneously  from 
the  creditor  a  right  to  re-purchase  such  interest,  the  two  instru- 
ments are  to  be  construed  together,  and  in  the  absence  of  evidence 
clearly  establishing  that  it  was  intended  by  the  parties  as  a  con- 
tract of  re-purchase  whereby  the  indebtedness  was  extinguished,  it 
must  be  treated  as  a  mortgage. 

2.  Administration  of  estates — what  within  jurisdiction  of  Pro- 
bate Court.  The  Probate  Court  has  jurisdiction  to  determine  to 
whom  a  fund  in  the  hands  of  an  administrator  shall  be  paid  if  all 
parties  to  the  controversy  over  the  fund  are  before  the  court. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
M.  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.    Affirmed.    Opinion  filed  March  15,  1912. 

Mabin  &  Morris,  for  appellant. 
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Lindley,  Pbnwbll  &  Lindley,  for  appellees. 

Mb.  Justice  Putebbattgh  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  Samuel  H.  Bennett  from  an 
order  of  the  County  Court  of  Vermilion  county,  sus- 
taining exceptions  to  his  final  report  as  administrator 
of  the  estate  of  Julia  A.  Bennett,  deceased.  The  con- 
troversy arises  from  the  following  facts:  On  Febru- 
ary 20, 1907,  Samuel  Bennett  was  acting  as  conservator 
of  the  estate  of  his  mother  Julia  A.  Bennett.  On  that 
day  William  Bennett,  his  brother,  executed  to  him  an 
assignment  of  his  prospective  interest  in  his  mother's 
estate.  Contemporaneously  therewith  Samuel  executed 
and  delivered  to  William  a  writing  reciting  in  sub- 
stance that  said  assignment  was  made  in  consideration 
of  the  fact  that  the  said  William  Bennett  was  indebted 
to  him  at  the  time  of  making  the  same  in  the  sum  of 
$1,503,  and  that  the  assignment  was  made  for  the 
purpose  of  securing  payment  of  such  indebtedness 
with  six  per  cent  interest  from  February  20,  1907, 
and  that  if  said  William  should  pay  to  him  said  sum 
and  interest  before  the  death  of  said  Julia  A.  Bennett 
or  within  six  months  after  her  death,  he  would  transfer 
to  him  his  said  interest  in  the  estate  of  said  Julia  A. 
Bennett. 

Julia  A.  Bennett  died  May  20, 1908,  leaving  Samuel, 
William,  and  a  daughter,  Laura  Oakwood,  as  her  only 
heirs.  Samuel  by  virtue  of  his  conservatorship  pro- 
ceeded to  administer  her  estate.  After  the  execution 
of  the  foregoing  assignment  to  him  by  William  he 
had,  as  conservator,  converted  her  entire  estate  into 
notes  secured  by  mortgage,  amounting  to  $8,952.26, 
and  at  the  time  of  her  death  had  securities  for  ap- 
proximately that  amount  in  his  hands,  there  being 
practically  no  indebtedness  existing  against  her.  After 
the  death  of  his  mother,  William  executed  and  de- 
livered to  one  M.  B.  Bailey  a  writing  by  which,  after 
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reciting,  in  substance,  that  there  was  due  from  him 
to  said  Bailey  the  sum  of  $1,000  or  more,  that  there 
was  then  due  to  him  from  the  estate  of  his  mother  a 
sum  of  money,  that  he  had  theretofore  executed  the 
aforesaid  assignment  to  Samuel  Bennett  to  secure  the 
payment  of  $1,503,  that  said  Samuel  had  withheld  a 
larger  sum  than  was  due  him  under  said  assignment 
and  had  refused  to  pay  him  the  balance  due;  he  as- 
signed to  said  Bailey  any  sum  which  might  be  decreed 
to  be  due  to  him  from  said  Samuel,  all  his  rights  in 
the  estate  of  said  Julia  A.  Bennett,  and  any  claim  he 
might  have  against  said  Samuel  personally  or  as  con- 
servator or  administrator  of  said  estate  of  Julia  A. 
Bennett. 

In  February,  1909,  Laura  Oakwood  procured  an 
order  to  be  entered  by  the  Probate  Court  directing 
the  administrator  to  pay  to  each  of  the  heirs  the  sum 
of  $2,000  on  account  of  their  distributive  shares.  In 
reporting  distribution  under  such  order  said  adminis- 
trator reported  that  the  share  of  William  had  been 
assigned  to  him,  whereby  the  moneys  payable  to  Will- 
iam had  become  the  property  of  him,  the  said  adminis- 
trator. Said  report  was  approved  by  the  court  on 
February  27,  1909.  On  February  16,  1910,  he  filed  in 
the  Probate  Court  what  he  termed  his  final  report  as 
administrator,  again  taking  credit  for  said  former 
distribution,  which  report  was  ordered  approved. 
Notice  of  final  settlement  to  be  made  on  November 
14,  1909,  was  afterward  given  to  the  heirs  and  parties 
in  interest,  whereupon  William  Bennett  and  said 
Bailey  filed  objections  to  all  previous  reports  of  said 
administrator,  prayed  that  the  orders  approving  the 
same  be  vacated,  and  that  upon  final  settlement  said 
administrator  be  ordered  to  deduct  from  the  distribu- 
tive share  of  William  in  said  estate  the  amount  due 
to  him,  Samuel,  to  then  pay  to  Bailey  the  balance  up 
to  $1,000  and  if  there  remained  any  balance  after 
making  such  payments,  that  he  pay  the  same  to  Will- 
iam.    The  Probate  Court  sustained  said  objections 
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and  entered  an  order  in  accordance  with  the  prayer 
of  said  petition.  Upon  an  appeal  to  the  Circuit  Court 
a  similar  order  was  entered,  whereupon  Samuel  Ben- 
nett, individually  and  as  administrator,  prosecuted 
this  appeal.  He  contends  that  the  legal  effect  of  the 
instrument  executed  by  him  to  William  was  to  give 
him  a  right  to  re-purchase  only,  and  that  William 
having  failed  to  execute  such  right  within  the  time 
prescribed  by  the  instrument,  the  transfer  should  be 
regarded  as  absolute,  while  appellees  insist  that  the 
two  instruments  when  construed  together,  as  they 
properly  should  be,  constitute  a  mortgage  only. 

We  are  of  opinion  that  the  two  instruments  should 
be  construed  together  and  that  in  the  absence  of  evi- 
dence clearly  establishing  that  it  was  intended  by  the 
parties  as  a  contract  of  re-purchase  whereby  the  in- 
debtedness was  extinguished,  it  must  be  treated  as  a 
mortgage.  Keithley  v.  Wood,  151  HI.  566;  Darst  v. 
Murphy,  119  111.  343 ;  Jeffery  v.  Bobbins,  167  111.  375. 
Such  mortgage  not  having  been  foreclosed  according 
to  law,  either  by  sale  after  notice  or  by  foreclosure 
in  equity,  the  mortgagor  and  Bailey,  his  junior  lienor 
or  encumbrancer,  had  the  unquestioned  right  to  redeem 
within  the  statute  of  limitations,  and  such  right  could 
be  asserted  in  any  court  having  equitable  jurisdiction, 
and  that  Samuel  Bennett  being  in  possession  of  the 
property  without  having  foreclosed  the  right  of  Will- 
iam to  redeem  may  properly  be  regarded  in  equity  as 
holding  the  same  in  trust  for  William,  and  as  trustee 
liable  to  account  for  the  value  of  the  same  over  and 
above  the  amount  due  to  him  from  William. 

We  are  further  of  opinion  that  the  Probate  Court 
had  jurisdiction  to  determine  and  adjust  the  equities 
of  the  parties  in  and  to  the  funds. 

The  fund  in  question  was  in  the  hands  of  the  admin- 
istrator, subject  to  the  order  of  the  Probate  Court; 
all  parties  in  interest  were  present.  The  Probate 
Court  thus  had  jurisdiction  of  both  the  subject-matter 
and  the  parties.    It  would  seem  that  upon  reason  and 
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principle,  such  court,  possessing  as  it  did,  full  equitable 
powers  in  the  administration  of  the  estates  of  de- 
ceased persons,  had  jurisdiction  to  adjust  the  equitable 
rights  of  the  parties  to  such  fund. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Ezeklel  W.  Edwards  et  aL,  Appellees,  v.  Alfred  L. 

Hamilton  et  aL,  Appellants. 

Agency — when  agent  liable  to  account  to  principal.  While  an 
agent  may  undoubtedly  buy  of  his  principal,  or  have  an  interest 
In  the  sale  of  property  belonging  to  his  principal,  in  such  ease  the 
burden  is  upon  the  agent  to  show  that  the  principal  had  knowledge 
not  only  of  the  fact  that  the  agent  was  buying,  or  Interested,  but 
also  of  every  material  fact  known  to  the  agent  which  might  affect 
the  principal,  and  that  having  such  knowledge  such  principal  freely 
consented  to  the  transaction.  If  the  agent  makes  a  secret  profit 
on  a  transaction  negotiated  for  his  principal,  his  principal  can  com- 
pel him  to  account  therefor. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.    Affirmed.    Opinion  filed  March  15,  1912. 

Edwabd  D.  Henry,  for  appellants. 

Walker  &  Woods  and  Bell  &  Burton,  for  appellees. 

Mb.  Justice  Puterbatjgh  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  assumpsit,  the  declaration  consisting 
of  the  common  counts  only.  The  issues  were  tried  by 
the  court  without  a  jury,  and  resulted  in  a  judgment 
in  favor  of  the  plaintiffs  for  $1,370.  The  controversy 
arises  out  of  the  following  facts :    The  plaintiffs,  who 
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resided  at  Carlinville,  Illinois,  had  at  some  time  prior 
to  1908  given  to  the  defendants  a  sixty  days*  agency 
to  sell  their  farm  of  130  acres  near  Modesta,  Illinois, 
under  which  nothing  was  accomplished.  On  Septem- 
ber 25,  1908,  the  plaintiff,  Ezekiel  Edwards,  agreed 
with  the  defendant  Hamilton  that  if  the  latter  would 
sell  the  farm  for  $105  an  acre  within  sixty  days,  he 
would  allow  him  $1  per  acre  as  commissions.  On 
December  14th  thereafter,  Conrtney  met  Edwards  and 
his  wife  at  Virden,  and  introduced  one  Alsbury  to 
them  as  a  prospective  buyer  for  the  farm.  Alsbury 
offered  to  buy  the  farm  at  $15,000  provided  he  could 
turn  over  property  of  the  value  of  $2,500,  in  part 
payment  therefor.  Edwards  refused  this  proposition, 
stating  that  he  wanted  all  cash.  Thereafter,  on  the 
same  day,  an  instrument  in  writing  was  executed  by 
the  plaintiffs,  but  not  by  the  defendants,  which  recited 
that  in  consideration  of  one  dollar  in  hand  paid,  the 
plaintiffs  would  at  any  time  before  March  2,  1909,  sell 
and  convey  to  the  defendants  the  farm  in  question, 
upon  the  receipt  from  them  of  $13,000;  that  such 
agreement  was  made  upon  the  express  condition  that 
the  defendants  should  pay  to  the  plaintiffs  the  sum 
of  $1,000  within  ten  days  from  that  date,  which  sum 
should  be  credited  upon  said  purchase  price  of  $13,000, 
and  that  a  failure  to  make  said  $1,000  payment  within 
ten  days  from  that  date  would  render  the  agreement 
null  and  void;  that  the  plaintiffs  should  furnish  the 
defendants  with  an  abstract  of  title  to  the  premises 
showing  them  to  be  possessed  of  a  good  merchantable 
title  thereto  and  allow  them  a  reasonable  time  in 
which  to  examine  the  same.  At  the  bottom  of  the 
said  instrument,  is  an  assignment  by  Courtney  to 
Hamilton  of  his  interest  in  the  same.  On  December 
15,  1908,  Alsbury  entered  into  a  contract  with  Hamil- 
ton for  the  purchase  of  the  property  for  $14,000; 
$2,000  of  the  purchase  price  to  be  paid  in  cash  and 
the  balance  when  a  deed  should  be  delivered  on  March 
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1,  1909.  On  December  18th,  Hamilton,  out  of  the  cash 
payment  made  by  Alsbury,  paid  to  the  plaintiffs  the 
sum  of  $1,000  for  which  they  signed  a  receipt  en- 
dorsed upon  the  agreement  heretofore  referred  to,  and 
recited  that  the  payment  was  the  amount  due  on  said 
agreement  at  that  date,  leaving  a  balance  of  $12,000 
to  be  paid  to  them  on  or  before  March  2,  1909,  and 
that  in  case  the  title  to  the  lands  described  in  the 
above  contract  proved  defective  and  a  certain  sale 
of  said  lands  to  John  C.  Alsbury  should  fail  on  that 
account,  said  sum  of  $1,000  should  be  returned  to  said 
Hamilton.  On  January  4,  1909,  at  the  request  of 
Hamilton,  the  plaintiffs  conveyed  the  farm  to  Alsbury 
by  a  deed,  which  recited  the  consideration  to  be  $14,500. 
On  January  6th  Hamilton  paid  an  additional  $3,000 
to  the  plaintiffs,  and  on  March  first  the  balance  due, 
and  the  deed  was  delivered  to  Alsbury. 

No  propositions  of  law  were  presented  to  the  trial 
judge.  The  only  error  assigned  is  that  the  finding 
and  judgment  were  contrary  to  the  evidence.  The 
defendants  contend  that  the  evidence  shows  that  they 
were  in  fact  the  real  purchasers  of  the  property  in 
question,  and  that  in  selling  the  same  at  a  profit  to 
Alsbury,  they  violated  no  duty  or  obligation  toward 
the  plaintiffs;  that  their  course  in  the  matter  was 
legitimate  and  proper;  while  the  plaintiffs  contend 
that  the  dealings  and  transactions  were  the  result  of  a 
preconceived  scheme  upon  the  part  of  the  defendants, 
while  assuming  to  be  acting  in  the  interest  of  the 
plaintiffs,  to  acquire  gains  without  assuming  financial 
risk  or  responsibility.  There  is  evidence  to  show  that 
the  plaintiff,  Ezekiel  Edwards,  repeatedly  told  the 
defendants  that  he  would  sell  the  property  for  $13,000 
only  in  case  they  could  not  get  a  better  price,  and 
that  they  as  often  assured  him  that  $100  per  acre 
was  all  they  could  get ;  that  at  the  time  the  deed  con- 
veying the  land  to  Alsbury  was  read  to  the  plaintiffs, 
they  inquired  why  the  consideration  in  the  deed  was 
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$14,500  when  they  were  only  getting  $13,000  for  the 
farm,  and  that  no  explanation  was  made  except  the 
statement  that  it  was  immaterial  what  consideration 
was  named  in  the  deed.  The  evidence  still  further 
shows  that  the  defendants  were  real  estate  dealers 
of  many  years '  experience,  one  of  them  being  an  at- 
torney at  law;  that  the  plaintiffs  were  both  aged,  and 
had  but  little  experience  in  business  affairs  of  the 
nature  here  involved;  that  Ezekiel  Edwards  was  un- 
able to  read  writing  and  could  read  print  imperfectly 
only  and  with  difficulty.  The  evidence  still  further 
tends  to  show  that  the  defendants  never  invested  any 
money  in  the  transaction ;  that  the  cash  payments  they 
made  to  the  plaintiffs,  of  $1,000  and  $2,000  respect- 
ively, were  from  payments  made  to  them  by  Alsbury. 

It  will  be  observed  that  while  under  the  terms  of 
the  contract  the  plaintiffs  bound  themselves  to  sell  at 
the  price  named,  the  defendants  were  not  bound  to 
purchase.  The  position  of  the  defendants  that  they 
were  the  real  purchasers  of  the  property  and  were 
making  a  separate  and  independent  sale  and  convey- 
ance of  the  same  to  Alsbury  is  inconsistent  with  the 
receipt  which  they  procured  to  be  signed  by  the  plaint- 
iffs at  the  time  of  making  the  cash  payment  of  $1,000 
which  recites  that  if  the  title  to  the  land  should  prove 
defective  and  the  sale  of  the  same  to  Alsbury  should 
fail  on  that  account,  the  said  sum  of  $1,000  should  be 
returned  to  the  defendant  Hamilton.  The  defendants 
do  not  claim  to  have  at  any  time  disclosed  to  the 
plaintiffs  the  facts  relative  to  their  purchase  and  the 
sale  by  them  to  Alsbury,  and  the  evidence  shows  that 
they  did  not.  The  statement  made  in  a  letter  written 
on  January  6,  1909,  by  the  defendant  Courtney  to  the 
plaintiffs,  stating  that  they  had  finally  got  Mr.  Alsbury 
to  accept  the  deed,  is  inconsistent  with  any  other  view 
than  that  the  defendants  were  acting  as  agents  of 
the  plaintiffs  in  the  transaction. 

We  shall  not  attempt  to  further  detail  or  discuss 
the  evidence.    It  will  suffice  to  say  that  the  court  was 
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fully  warranted  in  finding  that  the  relation  of  prin- 
cipal and  agent  existed  between  the  parties  at  the 
time  of  the  transaction  in  question.  It  is  well  settled 
that  an  agent  must  act  with  absolute  good  faith  and 
candor  toward  his  principal.  He  cannot  by  any  secret 
shift,  evasion  or  device  speculate  in  the  subject-matter 
of  his  sale  or  become  the  purchaser  thereof,  without 
a  full  and  candid  statement  of  the  facts  to  his  prin- 
cipal. Authority  to  an  agent  to  sell  at  a  stipulated 
figure  does  not  amount  to  a  contract  to  give  him  all 
that  he  sells  for  above  that  sum.  It  is  still  the  duty 
of  the  agent  to  make  the  property  bring  the  highest 
price  that  can  be  obtained,  and  account  to  his  prin- 
cipal for  the  whole  sum  less  his  reasonable  or  agreed 
compensation.  Kellogg  v.  Keeler,  27  111.  App.  244; 
Kerf  oot  v.  Hyman,  52  111.  512.  While  an  agent  may 
undoubtedly  buy  of  his  principal,  or  have  an  interest 
in  the  sale  of  property  belonging  to  his  principal,  in 
such  case  the  burden  is  upon  the  agent  to  show  that 
the  principal  had  knowledge  not  only  of  the  fact  that 
the  agent  was  buying,  or  interested,  but  also  of  every 
material  fact  known  to  the  agent  which  might  affect 
the  principal,  and  that  having  such  knowledge  such 
principal  freely  consented  to  the  transaction.  Tyler 
v.  Sanborn,  128  111.  136.  The  evidence  warrants  the 
conclusion  that  the  defendants,  by  devious  methods, 
attempted  to  make  and  retain  a  secret  profit  on  the 
plaintiff's  property,  which  they  had  undertaken  to  sell. 
Such  being  the  case,  the  law  will  compel  them  to 
account  for  the  same.  Helberg  v.  Nichol,  149  HI.  249 ; 
Tyler  v.  Sanborn,  supra.  It  cannot  be  said  that  the 
finding  of  the  court  in  favor  of  the  plaintiffs  is  clearly 
and  manifestly  against  the  weight  of  the  evidence. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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The  First  National  Bank  of  Danyllle,  Appellee,  v. 
Albert  Delay  et  al.,  Appellants. 

1.  Masters  in  chancery — effect  given  to  report.  While  the  re- 
port of  a  master  in  chancery  does  not  have  the  same  force  as  the 
verdict  of  a  jury  or  the  findings  of  a  chancellor  from  oral  testi- 
mony, yet  where  the  master  has  seen  the  witnesses  and  observed 
their  demeanor  while  testifying,  his  findings  of  fact  are  entitled 
to  due  weight,  particularly  where  no  question  as  to  the  competency 
of  the  evidence  is  made  and  the  findings  are  approved  by  the  chan- 
cellor. 

2.  Creditor's  bills — when  return  nulla  "bona  not  essential.  A 
bill  to  set  aside  an  alleged  fraudulent  conveyance  in  aid  of  an 
execution  may  be  instituted  and  maintained  as  soon  as  the  judg- 
ment Is  recovered. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
Morton  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  March  15,  1912. 

F.  L.  Dbapbe  and  Chaeles  Troup,  for  appellants. 
Swallow  &  Swallow,  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

The  bill  in  this  case,  while  in  form  similar  to  a 
creditor's  bill,  may  properly  be  treated  as  a  bill  to 
set  aside  an  alleged  fraudulent  conveyance  in  aid  of 
execution,  the  allegations  of  the  bill  being  sufficient. 
It  alleges  the  recovery  of  a  judgment  by  the  complain- 
ant against  the  defendants,  Albert  Delay  and  one 
Joseph  Ogden,  for  $612.41 ;  the  issuance  of  an  execu- 
tion thereon,  and  the  return  of  said  execution  by  the 
sheriff  nulla  bona.  It  further  alleges  the  insolvency 
of  both  Delay  and  Ogden,  and  that  said  Delay  was 
the  owner  of  a  certain  lot  in  the  city  of  Danville  the 
legal  title  to  which  was  in  his  wife,  the  defendant, 
Sarah  0.  Delay,  but  that  the  said  Sarah  C.  Delay  held 
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the  title  in  trust  for  the  defendant,  Albert  Delay,  the 
same  having  been  procured  by  the  said  Albert  Delay 
to  be  transferred  to  her  for  the  purpose  of  hindering, 
delaying  and  defrauding  the  complainant  and  other 
creditors  of  the  latter. 

The  answers  of  the  defendants,  Sarah  C.  and  Albert 
Delay,  deny  that  the  conveyance  to  the  former  was 
made  for  the  purpose  of  hindering  and  delaying  the 
creditors  of  Albert  Delay  or  that  she  held  the  title  to 
said  real  estate  in  trust  for  him.  The  answer  of  Sarah 
C.  Delay  admits  that  her  husband,  Albert  Delay,  con- 
ducted the  negotiations  as  the  result  of  which  the 
property  was  conveyed  to  her,  and  avers  that  he  was 
acting  as  her  agent  in  the  transaction,  and  that  the 
consideration  paid  for  the  property  was  money  which 
she  had  earned  in  the  earlier  part  of  their  married 
life,  together  with  her  share  of  moneys  earned  by  the 
joint  efforts  of  her  husband  and  herself;  that  shortly 
before  the  purchase  of  the  property  in  question,  a 
division  was  had  between  her  and  her  husband  of  the 
property  jointly  accumulated  by  them,  and  that  the 
money  used  in  paying  for  said  property  came  from  her 
separate  property  and  funds  which  she  had  after  the 
division  aforesaid. 

The  decree  finds  that  the  defendant,  Albert  Delay, 
was  the  equitable  owner  of  the  property  in  question 
and  authorizes  the  complainant  to  proceed  upon  an- 
other writ  of  execution  to  be  issued  upon  said  judg- 
ment, and  the  sheriff  to  proceed  thereunder  to  levy 
upon  and  sell  the  said  real  estate  in  satisfaction  of 
complainant's  judgment.  We  are  not  prepared  to 
hold  that  the  finding  that  the  lot  in  question  was  paid 
for  by  Albert  Delay  and  was  his  property,  and  that 
the  conveyance  of  the  same  to  his  wife,  Sarah  C. 
Delay,  was  in  fraud  of  the  rights  of  complainant,  the 
indebtedness  to  whom  existed  prior  to  the  time  of 
said  conveyance,  is  contrary  to  or  unsupported  by  the 
evidence. 
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Practically  the  only  evidence  introduced  in  support 
of  the  allegations  of  the  answers  of  the  defendants 
was  the  testimony  of  the  defendants  themselves. 
Their  stories  are  in  some  respects  unreasonable  and 
self -contradictory,  and  impeached  by  the  testimony  of 
a  number  of  witnesses  in  material  particulars.  A 
careful  examination  and  consideration  of  all  the  tes- 
timony satisfies  us  that  the  master  was  warranted  in 
refusing  to  credit  either  of  them.  While  the  report 
of  a  master  in  chancery  does  not  have  the  same  force 
as  a  verdict  of  a  jury  or  the  findings  of  a  chancellor 
from  oral  testimony,  yet  where  the  master  has  seen 
the  witnesses  and  observed  their  demeanor  while  tes- 
tifying, his  findings  of  facts  are  entitled  to  due  weight, 
particularly  where,  as  in  the  present  case,  no  question 
as  to  the  competency  of  the  evidence  is  made  and  the 
findings  are  approved  by  the  chancellor.  Keuper  v. 
Mette,  239  111.  586. 

The  contention  of  the  defendants  that  the  bill  was 
prematurely  filed  because  no  demand  for  payment  of 
the  execution  was  made  by  the  sheriff  upon  either  of 
the  debtors,  and  that  the  execution  was  not  served 
upon  them,  or  either  of  them,  is  without  merit. 

As  has  been  said,  the  present  bill  may  be  treated 
as  a  bill  to  set  aside  an  alleged  fraudulent  conveyance 
in  aid  of  an  execution,  in  which  case  the  complainant 
had  the  right  to  proceed  as  soon  as  he  recovered  his 
judgment.    Dawson  v.  Bank,  228  111.  577. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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T.  E.  Smith,  Appellee,  T.  Toledo,  St.  Louis  &  Western 

Railroad  Company,  Appellant. 

Railroads — duty  in  constructing  railway.  The  law  casts  a  duty 
upon  a  railway  company  when  constructing  its  railway  so  to  con- 
struct the  same  as  not  to  interfere  with  the  natural  drainage  of 
the  lands  over  which  and  adjacent  to  which  it  passes.  If  the  flow 
of  surface  water  in  the  natural  condition  of  the  land  before  the 
railroad  was  constructed,  is  across  the  proposed  right  of  way  of 
the  railroad,  means  must  be  furnished  whereby  it  may  flow  after 
the  construction  in  the  same  manner  as  prior  thereto.  If  an  em- 
bankment is  built,  culverts  and  drains  sufficient  in  size  and  num- 
ber must  be  constructed  to  carry  across  the  right  of  way  the 
natural  drainage  of  the  adjacent  lands;  that  is  to  say,  such  quanti- 
ties of  water  as  are  produced  by  rain-falls  common  in  the  vicinity, 
or  such  large  or  heavy  rains  as  from  the  history  of  the  community 
are  reasonably  to  be  expected  or  anticipated.  A  railway  company 
is  not  required  however  to  furnish  better  means  of  drainage  for 
surface  water  than  existed  previous  to  the  construction  of  its  rail- 
road. It  is  only  required  to  refrain  from  interfering  or  obstruct- 
ing the  means  of  drainage  provided  by  nature.  Nor  is  it  bound  to 
provide  sources  of  egress  for  accumulations  of  water  produced  by 
rains  that  are  extraordinary  in  their  nature  and  quantity  and 
without  precedent  in  the  vicinity  of  its  road,  even  though  it  might 
by  the  exercise  of  extraordinary  means  coupled  with  unusual  fore- 
sight, have  provided  against  damages  by  the  same. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  E.  R.  E.  Kimbeouoh,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1911.  Reversed.  Opinion  filed 
March  15,  1912. 

0.  E.  Pope  and  H.  M.  Steely,  for  appellant;  Chables 
A.  Schmettau,  of  counsel. 

Baenett  &  Boyle,  for  appellee. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  for  the  recovery  of  dam- 
ages alleged  to  have  been  occasioned  to  the  property 
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of  the  plaintiff,  due  to  an  overflow  of  water  upon  his 
land.  The  declaration  charges  that  on  October  15, 
1909,  the  plaintiff  was  the  owner  of  a  tract  of  land 
upon  which  was  situated  a  certain  building  and  ma- 
chinery used  by  him  in  the  manufacture  of  artificial 
ice  and  in  the  production  of  electricity;  that  the  de- 
fendant used  and  operated  a  certain  railroad  track 
and  embankment  supporting  the  same,  which  embank- 
ment was  adjacent  to  the  property  of  the  plaintiff; 
that  the  water  which  fell  upon  the  land  south  of  said 
track  naturally  flowed  toward  said  track  and  across 
the  ground  occupied  by  the  same,  and  but  for  said 
embankment  would  have  flowed  away  in  such  a  manner 
as  not  to  injure  the  premises  of  the  plaintiff;  that 
the  defendant  negligently  maintained  across  its  said 
embankment  and  tracks  a  culvert  for  the  purpose  of 
carrying  away  the  water,  which  said  culvert  was  not 
sufficient  in  size  for  that  purpose ;  by  means  whereof 
the  said  water  flowed  in  and  upon  the  premises  of  the 
plaintiff  and  thereby  damaged  his  property.  The 
second  count  of  the  declaration  charges  the  mainte- 
nance of  the  culvert  in  question,  and  that  the  plaintiff 
by  reason  thereof  was  prevented  from  carrying  on 
his  business  and  deprived  of  gains  and  profits.  A 
trial  by  jury  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  $350. 

The  evidence  shows  that  the  ground  in  the  vicinity 
of  the  manufacturing  plant  of  the  plaintiff  and  the 
railroad  of  the  defendant  is  low  in  grade,  and  that 
the  defendant  has  since  the  construction  of  its  rail- 
road maintained  an  embankment  immediately  east  of 
said  plant,  for  the  distance  of  over  1,000  feet;  that  it 
constructed  and  maintained  two  culverts  through  said 
embankment,  which  openings  were  sufficient  to  take 
care  of  all  the  water  which  flowed  to  them  prior  to 
June  25,  1909;  that  on  the  evening  of  that  day  the 
rain  fell  in  such  unusual  quantities  and  within  so  short 
a  space  of  time,  that  the  water  rushed  down  in  tor- 
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rents  from  the  south  toward  the  railroad  embankment 
and  flowed  over  the  top  thereof  into  the  plaintiff's 
plant,  flooding  the  land  both  north  and  south  of  the 
railroad  and  sweeping  away  the  embankment  in  ques- 
tion ;  that  the  railroad  tracks  were  entirely  submerged 
for  a  distance  of  2,000  feet;  that  a  huge  lake  several 
feet  in  depth  was  formed  on  both  sides  of  the  railroad 
track,  which  entirely  surrounded  plaintiff's  plant. 

The  law  casts  a  duty  upon  a  railway  company  when 
constructing  its  railway  to  so  construct  the  same  as 
not  to  interfere  with  the  natural  drainage  of  the  lands 
over  which  and  adjacent  to  which  it  passes.  If  the 
flow  of  surface  water  in  the  natural  condition  of  the 
land  before  the  railroad  was  constructed,  is  across 
the  proposed  right  of  way  of  the  railroad,  means  must 
be  furnished  whereby  it  may  flow  after  the  construc- 
tion in  the  same  manner  as  prior  thereto.  If  an  em- 
bankment is  built,  culverts  and  drains  sufficient  in 
size  and  number  must  be  constructed  to  carry  across 
the  right  of  way  the  natural  drainage  of  the  adjacent 
lands;  that  is  to  say,  such  quantities  of  water  as  are 
produced  by  rainfalls  common  in  the  vicinity,  or  such 
large  or  heavy  rains  as  from  the  history  of  the  com- 
munity are  reasonably  to  be  expected  or  anticipated. 
A  railway  company  is  not  required,  however,  to  fur- 
nish better  means  of  drainage  for  the  surface  water 
than  existed  previous  to  the  construction  of  its  rail- 
road. It  is  only  required  to  refrain  from  interfering 
or  obstructing  the  means  of  drainage  provided  by 
nature.  Nor  is  it  bound  to  provide  sources  of  egress 
for  accumulations  of  water  produced  by  rains  that 
are  extraordinary  in  their  nature  and  quantity  and 
without  precedent  in  the  vicinity  of  its  road,  even 
though  it  might  by  the  exercise  of  extraordinary 
means  coupled  with  unusual  foresight,  have  provided 
against  damages  by  the  same.  2  Woods  Railway  Law, 
1049;  R.  R.  Co.  v.  Halloreh,  53  Texas  46. 

In  Illinois  Central  R.  R.  Co.  v.  Bethel,  11  HI.  App. 
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17,  where  the  facts  involved  were  similar  to  those  at 
bar,  it  was  held  that  a  railroad  constructing  its  road 
pursuant  to  legislative  authority  over  watercourses 
on  private  land,  is  bound  to  make  suitable  bridges, 
culverts  or  other  provisions  for  the  carrying  off  of 
the  water  effectually,  and  to  keep  them  in  suitable 
repair  for  the  purpose,  if  practicable;  that  what  will 
be  deemed  reasonable  care  in  respect  to  the  construc- 
tion or  repair  of  such  bridges,  culverts,  etc.,  is  that 
the  railroad  shall  bring  to  bear  all  the  engineering 
skill,  knowledge  and  care  ordinarily  applied  to  works 
of  like  kind,  in  view  of  the  size  and  habits  of  the 
stream  and  the  character  of  its  channel — such  as  are 
deemed  sufficient  to  avoid  all  danger  from  such  stream 
in  connection  with  such  works,  in  all  ordinary  floods 
or  freshets.  The  court  lays  down  the  proposition  that 
by  ordinary  floods  is  understood  all  usual  and  ex- 
pected freshets  occurring  in  the  stream ;  by  extraordi- 
nary floods,  freshets  not  occurring  annually — such  as 
are  not  usual  and  always  to  be  expected  in  certain  sea- 
sons in  each  and  every  year.  And  where  a  railroad  has 
exercised  ordinary  care  in  the  construction  and  repair 
of  the  bridges  and  culverts  over  watercourses  on 
private  land,  and  is  not  otherwise  guilty  of  negligence, 
it  cannot  be  made  liable  for  damages  occasioned  an 
adjacent  proprietor  by  extraordinary  floods  choking 
or  washing  out  the  channel  of  the  stream.  This  case 
is  referred  to  and  cited  with  approval  in  Chicago  & 
Alton  E.  R.  Co.  v.  Calkins,  17  111.  App.  55,  and  E.  R. 
Co.  v.  Horan,  22  111.  App.  145.  See  also  People  v. 
Cement  Co.,  22  HI.  App.  159,  and  Ey.  Co.  v.  Barton, 
38  HI.  App.  469. 

The  greater  weight  of  the  evidence  in  the  case  at 
bar,  clearly  and  satisfactorily  establishes  that  a  rain- 
fall of  the  character  in  question  had  never  occurred 
in  that  vicinity  before,  and  justified  the  conclusion 
that  no  ordinarily  prudent  person  could  have  foreseen 
that  the  same  was  likely  to  occur.    It  is  further  es- 
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tablished  by  the  same  degree  of  proof,  that  the  defend- 
ant had  provided  means  of  drainage  by  the  construc- 
tion and  maintenance  of  culverts  under  and  through 
its  embankment  sufficient  in  number  and  size  for  the 
surface  water  to  drain  and  flow  across  its  right  of 
way  in  the  same  manner  as  it  had  been  accustomed 
to  flow  before  the  construction  of  the  railroad,  and 
that  the  overflow  of  the  land  upon  which  the  plaintiff's 
plant  was  situated  and  the  territory  south  of  the  rail- 
road, was  not  due  to  any  insufficiency  in  the  culverts, 
and  that  the  same  damages  would  have  been  occasioned 
had  the  railroad  not  been  there.  We  are  therefore 
of  opinion  that  the  verdict  is  not  sustained  by  the 
greater  weight  of  the  evidence;  that  it  is  clearly  con- 
trary thereto.  In  such  state  of  the  proof  it  becomes 
our  duty  to  reverse  the  judgment  rendered  thereon. 
We  find  as  a  matter  of  fact  that  the  defendant  was 
not  guilty  of  the  negligence  charged  in  the  declaration, 
and  the  clerk  of  this  court  will  incorporate  such  finding 
in  the  judgment. 
The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed. 


Commissioners  of  Road  Districts  etc.,  Appellees,  v. 

Jane  A.  Swain,  Appellant. 

1.  Roads  and  bbidges — effect  of  prescriptive  use.  Where  there 
has  been  an  adverse,  uninterrupted  user  for  a  period  of  twenty 
years,  the  public  acquires  an  easement  in  the  land  over  which  the 
highway  passes,  and  the  right  of  entry  of  the  landowner  is  barred, 
and  if  he  obstructs  the  highway  he  will  be  liable.  The  fact  that 
the  highway  may  have  been  laid  out  in  the  first  instance  by  the 
town  authorities  does  not  change  the  principle. 

2.  Roads  and  bridges — when  question  of  jurisdiction  in  action  to 
recover  penalty  for  obstruction  of  highway,  waived.  If  such  an  ac- 
tion be  instituted  in  the  individual  names  of  the  commissioners 
rather  than  in  the  name  of  the  district  in  which  the  offense  was 
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committed,  the  question  is  waived  by  the  defendant  proceeding  to 
trial  upon  the  merits. 

3.  Justices  op  the  peace — jurisdiction  in  action  to  recover  pen- 
alty for  obstruction  of  highway.  Justices  of  the  peace  within  the 
county  where  the  district  is  located  have  jurisdiction  to  determine 
such  an  action. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1911.    Affirmed.    Opinion  filed  March  15,  1912. 

Wobthington  &  Eeevb,  f  or  appellant. 
Kirby,  Wilson  &  Baldwin,  for  appellees. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

The  plaintiffs,  who  were  road  commissioners  of 
road  districts  7  and  8,  in  Morgan  county,  instituted 
this  proceeding  before  a  justice  of  the  peace,  to  re- 
cover from  the  defendant  the  statutory  penalty  for 
obstructing  a  public  highway.  The  cause  was  ap- 
pealed therefrom  to  the  Circuit  Court,  and  a  verdict 
returned  against  the  defendant  for  $3,  for  obstructing 
the  public  highway  after  notice  to  remove  the  same, 
and  $196  for  suffering  the  obstruction  to  remain  for 
a  period  of  196  days  after  notice  to  remove  the  same. 
Upon  motion  for  new  trial  the  plaintiffs  entered  a 
remittitur  of  $157  of  the  penalty,  theretofore  fixed  by 
the  jury,  for  suffering  the  obstruction  to  remain  after 
being  duly  notified  to  remove  the  same,  and  judgment 
was  rendered  against  the  defendant  for  $42  and  costs. 

It  is  admitted  that  a  public  highway  had  existed 
for  many  years  somewhere  along  the  line  of  the  east 
side  of  the  defendant's  land,  the  controverted  ques- 
tion upon  the  trial  being  whether  the  obstruction  com- 
plained of  was  upon  a  part  of  such  public  highway. 
The  evidence  discloses  that  for  some  time  prior  to 
the  year  1861  and  to  the  date  of  the  construction  of 
the  alleged  obstruction,  the  public  highway  which  lay 
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along  the  boundary  line  between  road  districts  7  and  8, 
was  fenced  on  both  sides  by  hedge  fences,  and  from 
hedge  to  hedge  averaged  about  50  feet  in  width ;  that 
next  to  the  hedge  fences  strips  seven  or  eight  feet  in 
width  were  set  apart  as  'grass  plats;  that  next  to  the 
grass  plats  on  either  side  of  the  road,  there  were 
ditches  from  two  to  three  feet  in  width,  for  carrying 
off  surface  water,  and  that  between  the  ditches  lay 
the  main  traveled  wagon  road.  The  evidence  further 
discloses  that  this  condition  existed  for  the  full  length 
of  the  road.  The  evidence  further  shows  that  in  the 
year  1906,  a  portion  of  the  hedge  fence  along  the  west 
side  of  the  road  was  damaged  by  fire,  and  that  the 
defendant  thereupon  removed  the  same,  for  a  distance 
of  89  rods,  and  built  a  fence  some  ten  feet  east  of  the 
line  of  the  hedge  fence,  thus  taking  into  her  field  a 
part  of  the  grass  plat  on  the  west  side  of  the  road 
On  June  13,  1910,  the  defendant  was  notified  by  the 
plaintiffs  to  remove  such  fence,  and  upon  her  failure 
to  do  so,  on  June  27th,  filed  the  complaint  upon  which 
the  present  proceeding  is  founded,  before  a  justice  of 
the  peace  who  resided  in  Morgan  county  but  outside 
of  the  road  districts  in  question. 

The  defendant  offered  in  evidence  a  record  of  the 
proceedings  of  the  county  commissioners  of  Morgan 
county,  which  tended  to  show  that  a  highway  forty 
feet  wide  and  within  the  boundaries  of  the  alleged 
existing  highway,  was  established  and  located  by  the 
county  commissioners  in  1852,  but  the  court  held  such 
record  to  be  incompetent  and  immaterial  and  refused 
to  admit  the  same.  The  issue  presented  and  tried 
was  whether  the  strip  fenced  in  by  the  defendant  was 
a  part  of  the  public  highway.  The  evidence  introduced 
by  the  plaintiffs  showed  that  for  over  forty  years  the 
strip  of  land  bounded  by  the  hedge  fences  had  been  a 
public  highway;  that  the  road  had  been  graded,  tiled, 
ditched  and  maintained  in  the  usual  manner;  that  the 
public  had  used  or  had  the  right  to  use  at  will,  without 
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interference,  all  of  the  road  between  the  hedge  fences. 
The  plaintiffs  contend  that  by  reason  thereof  a  high- 
way, the  boundaries  of  which  were  not  co-extensive 
with  the  highway  as  originally  laid  out,  had  been 
established  by  prescription.  The  defendant  insists 
that  the  evidence  shows  that  any  ijse  by  the  public  of 
the  strip  of  ground  outside  of  the  line  of  the  highway 
as  located  by  the  county  commissioners,  was  merely 
permissive  and  not  adverse  to  her  right,  and  was  not 
continued  for  a  period  of  twenty  years;  that  there  is 
no  evidence  in  the  record  to  show  that  the  strip  of 
land  upon  which  the  obstruction  was  located,  was  ever 
used  by  the  public  under  any  claim  of  right,  or  that 
any  road  commissioner  or  other  person  ever  asserted 
a  right  in  the  public  to  said  strip,  until  about  four 
years  after  the  alleged  obstruction  was  erected.  Upon 
the  question  of  fact  thus  presented,  as  to  whether 
there  had  been  an  adverse,  uninterrupted  user  for  a 
period  of  twenty  years,  the  evidence  was  in  conflict. 
We  cannot  say  that  the  finding  of  the  jury  in  favor 
of  the  plaintiffs  was  clearly  against  the  weight  of  the 
evidence.  We  are,  therefore,  not  at  liberty  to  disturb 
the  same. 

Under  the  facts  established  by  the  plaintiffs'  evi- 
dence, the  law  presumes  that  all  the  land  lying  between 
the  hedges  has  been  dedicated  for  the  use  of  the  public, 
and  the  same  became  a  public  road  to  the  same  extent 
as  though  it  had  been  laid  out  under  the  statute,  with- 
out regard  to  the  location  of  the  highway  as  originally 
laid  out.  It  is  well  settled  that  where  there  has  been 
an  adverse,  uninterrupted  user  for  a  period  of  twenty 
years,  the  public  acquires  an  easement  in  the  land 
over  which  the  highway  passes,  and  the  right  of  entry 
of  the  land-owner  is  barred,  and  if  he  obstructs  the 
highway  he  will  be  liable.  The  fact  that  the  highway 
may  have  been  laid  out  in  the  first  instance  by  the 
town  authorities  does  not  change  the  principle.  The 
right  of  the  public  arises  from  the  adverse,  uninter- 
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rupted  user  of  the  land  for  a  highway  for  twenty 
years.  It  is  the  adverse  possession  and  use  which  bar 
the  right  of  entry  of  the  owner,  and  whether  the  user 
begins  under  proceedings  to  lay  out  a  highway,  or 
where  the  owners  of  lands  voluntarily  remove  their 
fences  and  turn  the  land  over  to  public  use,  can  make 
no  difference  in  principle.  Landers  v.  Town,  154  111. 
630 ;  Town  v.  Clark,  250  111.  57.  Although  the  records 
of  the  county  commissioners  offered  in  evidence  might 
properly  have  been  admitted  we  are  convinced  the 
probative  force  of  the  same  would  have  been  so  slight 
as  not  to  have  affected  the  verdict4.  The  instructions 
given  by  the  court,  when  taken  as  a  whole,  are  in 
harmony  with  the  foregoing  rule.  We  do  not  regard 
the  authorities  cited  by  counsel  for  the  defendant  as 
adverse  thereto. 

It  appears  from  the  original  complaint,  that  this 
suit  was  instituted  in  the  individual  names  of  the 
commissioners,  and  not  in  the  name  of  the  districts  in 
which  the  offense  was  committed  as  is  provided  by 
paragraph  139,  chapter  121  of  the  statutes.  Eev.  Stat. 
1909,  page  1937.  While  a  motion  for  a  new  trial  was 
pending  in  the  Circuit  Court,  the  plaintiffs  were 
granted  leave  to  amend  such  complaint  and  process, 
so  as  to  obviate  this  objection,  but  the  abstract  fails 
to  show  that  such  amendment  was  formally  made.  It 
is  urged  that  inasmuch  as  the  suit  was  not  properly 
instituted  in  the  name  of  the  districts,  the  justice  of 
the  peace  before  whom  it  was  instituted  was  without 
jurisdiction  to  hear  the  same.  We  are  of  opinion  that 
having  failed  to  raise  the  question  of  the  jurisdiction 
of  the  Circuit  Court,  and  proceeded  to  trial  upon  the 
merits,  the  defendant  must  be  regarded  as  having 
waived  the  objection,  the  basis  of  which  is  more  tech- 
nical than  substantial.  Cox  v.  Com.,  194  HI.  355.  For 
the  same  reason,  the  contention  that  the  judgment 
should  be  reversed  because  the  proceeding  was  not 
instituted  before  a  justice  of  the  peace  of  the  district 
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in  which  the  alleged  offense  was  qpmmitted,  the  justice 
who  heard  the  case  was  without  jurisdiction,  is  without 
merit.  Justices  within  the  county  where  the  district 
is  located  have  jurisdiction  to  try  and  dispose  of  mat- 
ters of  this  character.  The  object  and  purpose  of  the 
requirement  of  paragraph  243  of  the  Eoads  and 
Bridges  Act,  are  but  to  confer  upon  those  charged 
with  the  violation  of  the  provisions,  the  right  to  be 
sued  within  the  road  district  in  which  the  offense  is 
alleged  to  have  been  committed,  and  not  to  limit  the 
jurisdiction  of  justices  of  the  peace  over  the  subject- 
matter.  It  affects  the  jurisdiction  of  the  person 
merely.  While  the  right  of  the  defendant  to  be  sued 
before  a  justice  residing  within  the  district  was  a 
substantial  one,  it  was  nevertheless  one  which  could 
be  and  was  waived  by  her  failure  to  raise  the  question 
in  apt  time. 

It  is  conceded  by  the  plaintiffs  that  the  right  to 
recover  for  the  original  obstruction  is  barred  by  the 
statute  of  limitations,  and  it  is  urged  that  the  verdict 
was  therefore  erroneous  in  that  the  sum  of  $3  was 
assessed  as  a  penalty  for  the  original  obstruction.  We 
do  not  so  understand  the  verdict.  By  its  terms  it  finds 
the  defendant  guilty  of  obstructing  the  public  road 
after  notice  to  remove  the  same,  as  charged  in  the 
complaint,  and  assesses  "the  penalty  for  the  same  at 
the  sum  of  $3.00,"  and  further  assesses  a  penalty  of 
$196  "for  suffering  said  obstruction  to  remain  196 
days  after  notice  to  remove  the  same. ' '  The  complaint 
is  that  the  defendant  "has  unlawfully  obstructed  and 
now  obstructs  unlawfully  the  public  highway"  (de- 
scribing same)  "by  encroaching  on  said  public  high- 
way with  a  post  and  wire  fence  and  wooden  gates," 
etc.,  and  that  the  defendant  "although  notified  by 
these  complainants  to  remove  the  said  obstruction 
from  said  public  highway  has  refused  and  still  does 
refuse  to  remove  the  same." 

Notwithstanding   two   different   penalties   are   as- 
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sessed,  the  verdict,  though  awkwardly  drafted,  in 
effect  found  the  defendant  guilty  of  the  latter  charge 
only.  The  jury  had  the  right  to  fix  the  penalty  for 
maintaining  the  obstruction  for  fourteen  days  after 
notice,  at  the  sum  of  $3  per  day,  and  such  is  the  amount 
of  the  verdict  and  judgment  after  remittitur.  The 
refusal  of  the  defendant's  24th  instruction  was  there- 
fore not  prejudicial. 
The  judgment  is  affirmed. 

Affirmed. 
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ABATEMENT. 


Former  proceedings  in  equity— when  plea  setting  up,  insufficient, 
p.  142. 

ACCORD  AND   SATISFACTION. 
Essential  to  establish — what  is.    p.  581. 

ACCOUNTING. 

Fair  cash  rental  value — when  may  be  shown,    p.  142. 
Partnership — when  not  established,    p.  379. 

ACTIONS  AND   DEFENSES. 

Accord  and  satisfaction — what  essential  to  establish,    p.  581. 

Administration  of  estates — when  laches  no  defense  to  application  to 
sell  real  estate  to  pay  debts,    p.  115. 

Assumpsit — when  lies.    p.  152. 

when  lies  to  recover  legacy,    p.  151. 

when  propriety  of  action  cannot  be  questioned,    p.  151. 

Bills  of  review— what  considered,  where  errors  of  law  charged, 
p.  267. 

when  lie.    p.  267. 

Bills  to  remove  cloud — when  option  should  be  canceled  of  record, 
p.  314. 

Brokers  and  factors — what  essential  to  recovery  of  real  estate  com- 
missions,   p.  569. 

Certiorari — what  not  subject  to  review  under  writ  of.    p.  225. 

Contracts — when  estoppel  to  deny  arises,    p.  78. 

when  full  performance  excused,    p.  64. 

when  section  6  of  State  anti-trust  act  of  1891  no  defense. 

p.  585. 
when  violation  of  anti-trust  laws  constitutes  no  defense;  when 

such  defense  available,    p.  585. 
Contribution — when  doctrine  of,  enforced,    p.  437. 
Creditors1  bills — when  return  nulla  bona  not  essential,    p.  667. 
Damages — what  may  be  recovered  in  action  for  wrongful  discharge, 

p.  210. 
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Dram-shops — effect  of  failure  of  proof  as  to  part  of  defendants  In 
action  for  loss  of  means  of  support,    p.  204. 

what  does  not  preclude  recovery  In  action  for  loss  of  means 

of  support,    p.  203. 

what  proof  essential  to  conviction  for  maintaining  saloon  In 

anti-saloon  territory,    p.  637. 

what  proof  sufficient  in  action  to  recover  for  loss  of  means  of 

support,    p.  203. 

when  defendant  not  liable  for  sales  made  without  his  author- 
ity,   p.  298. 


Forcible  entry  and  detainer — what  does  not  show  right  of  pos- 
session,   p.  302. 

what  essential  to  recovery,    p.  302. 

what  not  defense,    p.  304. 

Fraud — when  diligence  in  investigating  representations  not  required, 
p.  651. 

when  representations  as  to  value,  actionable,    p.  651. 

Injunctions — what  essential  to  maintenance  of  action  to  restrain 
enforcement  of  judgment  at  law.    p.  163. 

— —  what  essential  to  restrain  expenditure  of  taxes  collected  on 
account  of  illegality  of  school  district,    p.  174. 

when  temporary,  cannot  be  made  permanent,    p.  163. 

Insurance — when  defense  of  encumbrance  existing  prior  to  applica- 
tion unavailing,    p.  214. 

when  estoppel  to  enforce  forfeiture  arises,    p.  603. 

when  existence  of  mortgage  at  time  of  issuance  no  defense. 

p.  214. 

when  mortgaging  after  issuance  no  defense,    p.  214. 

when  second  mortgaging  after  Issuance  no  defense,    p.  214. 

Landlord  and  tenant — extent  of  lien  of  former,    p.  445. 

what  constitutes  eviction,    p.  573. 

what  does  not  bar  action  for  rent.    p.  559. 

Limitations  of  liability — burden  to  establish  assent  to.    p.  66. 

when,  valid  in  sister  state,  enforced,    p.  67. 

Mandamus — when  judgment  compelling  payment  of  commissioners' 
fees  sufficient    p.  617. 

when  lies  against  drainage  commissioners,    p.  630. 

when  petition  to  compel  payment  of  commissioners'  fees  suffi- 
cient,   p.  617. 

when  writ  does  not  issue,    p.  32. 

Pleading — when  estoppel  available,    p.  120. 

Railroad — when  not  liable  for  destruction  of  building  by  fire.    p.  310. 

Rebates — when  cannot  be  set-off.    p.  585. 

Remedies — effect  of  election,    p.   358. 

Res  judicata— when  judgment  not.    pp.  19,  549. 

Statute  of  Limitations — when  two-year  period  inapplicable,    p.  549. 

Trover — when  action  does  not  lie.    p.  446. 

when  lies.    p.  358. 

Ultra  vires — when  defense  of,  unavailing,    p.  120. 
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Vendor  and  vendee — remedies  of  vendor  upon  refusal  of  delivery 
tendered,    p.  347. 

ADMINISTRATION  OP  ESTATES. 

Admission* — what  not  binding,    p.  276. 

Assumpsit — when  lies  to  recover  legacy,    p.  151. 

County  Court — when  has  jurisdiction  to  set  aside  order  after  term. 

p.  152. 
Executor — effect  of  order  removing,  and  ordering  payment  over  of 

funds,    p.  646. 
Laches — when  no  defense  to  application  to  sell  real  estate  to  pay 

debts,    p.  115. 
Probate  courts — what  within  jurisdiction  of.    p.  658. 
Widow' 8  award — when  allowance  of  interest  upon  balance  of,  proper. 

p.  115. 

ADOPTION   OF  CHILDREN. 
Consent  of  toi/e— effect  of  adoption  of  child  without    p.  287. 

AGENCY. 

General  agent — who  not    p.  428. 

Negotiable  instruments — who  not  agent  to  execute,  etc.    p.  429. 
Principal — liability  of  agent  to  account  to.    p.  662. 
Principal  and  agent — extent  of  authority,    p.  428. 
Ratification — doctrine  of,  stated,    p.   429. 

ALIMONY. 
See  Divorce. 

ALTERATIONS   AND   INTERLINEATIONS. 
Negotiable  instruments — what  material  alteration,    p.  420. 

AMENDMENTS  AND  JEOFAILS. 
Municipal  Court — when  without  jurisdiction  to  amend,    p.  27. 
Verified  plea — when  leave  to  file,  at  close  of  all  evidence  will  not 
reverse,    p.  429. 

APPEALS  AND  ERRORS. 

Abstract — effect  of  failure  to  abstract  pleadings,    p.  240. 
Admission  of  evidence — when  erroneous,  will  not  reverse,    pp.  95, 

317. 
Affirmance — when  pro  forma  justified,    p.  38. 
—  when  results  by  operation  of  law.    p.  113. 
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Amendments  and  jeofails — when  leave  to  file  verified  plea  at  close 
of  all  evidence  will  not  reverse,    p.  429. 

Assignments — when  deemed  waived,    pp.  114,  405. 

Certificate  of  evidence — when  stricken,    p.  114. 

Conduct  of  counsel — when  will  not  reverse,    p.  593. 

Decree — when  presumed  supported  by  evidence,    p.  462. 

Dismissal — when  not  allowed  on  appeal,    p.  302. 

Exclusion  of  evidence — when  erroneous  will  not  reverse,    p.  6L 

Failure  to  return  summons — effect  of,  by  justice,    p.  341. 

Finding  oy  chancellor — when  not  disturbed,    p.  462. 

Finding  by  court — when  not  disturbed,    p.  82. 

when  presumed  supported  by  evidence,    p.  114. 

Instructions — effect  of  motion  to  direct  verdict    p.  368. 

refusal  of,  containing  theory  of  defense,    p.  284. 

when  as  to  damages  will  not  reverse,    p.  593. 

when  as  to  evidence  to  be  considered  improper,    p.  353. 

when  as  to  right  of  recovery  will  not  reverse,    p.  89. 

— -  when  cannot  be  complained  of  as  authorizing  excessive  allow- 
ance,   p.  134. 

when  error  cannot  be  complained  of.    p.  255. 

when  errors  will  not  reverse,    p.  120. 

when  giving,  calculated  to  mislead,  will  not  reverse,    p.  188. 

when  inaccuracy  in  death  case  ground  for  reversal,    p.  862. 

when  motion  for  peremptory  should  be  denied,    p.  386. 

when  omission  of  element  of  notice  will  not  reverse,    p.  134. 

when  refusal  as  to  effect  of  failure  to  introduce  evidence  re- 
versible error,    p.  533. 

when  refusal  of  correct,  will  not  reverse,    pp.  188,  295,  415, 

606. 

when  rulingB  upon,  saved  for  review,    p.  386. 

when  special  accuracy  required,    p.  393. 

when  technical  errors  will  not  reverse,    p.  451. 

Interest — when  cross-errors  assigned  for  failure  to  allow,  upon 
verdict,  not  sustained,    p.  429. 

Interruptions  and  improper  arguments — when  will  not  reverse, 
p.  89. 

Judgment— when  against  one  defendant  improper,    p.  27. 

when  not  deemed  to  have  been  entered  at  instance  of  party 

appealing,    p.  245. 

Jurisdiction — when  question  of,  may  be  raised  on  appeal    p.  142. 

Justice  of  the  peace— function  of  transcript  on  appeal,    p.  341. 

Masters  in  chancery— effect  given  to  report,    p.  667. 

when  findings  of  fact  not  disturbed,    pp.  614,  642. 

Motion  to  exclude — how  should  be  made.    p.  410. 

Motion  to  strike — when  properly  denied,    p.  419. 

New  trial — when  scurrilous  newspaper  articles  charging  Impeding 
administration  of  justice  require,    p.  1. 

Propositions  of  law — effect  of  failure  to  present    p.  88. 
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Propositions  of  law  or  fact — effect  of  non-submission  of.    p.  72. 

Record — what  not  part  of.    p.  393. 

Rulings  upon  evidence — when  not  saved  for  review,    p.  410. 

Saved  for  review — when  question  not    p.  302. 

Sufficiency  of  evidence — when  not  saved  for  review,    p.  386. 

Supplemental  decree — effect  of  appeal  from.    p.  142. 

Transcript — when  not  stricken,    p.  114. 

Trial  de  novo — effect    p.  162. 

Two  judgments — when  improper,    p.  27. 

Verdicts — effect  of  inconsistency  with  evidence,    p.  519. 

how  excessiveness  may  be  cured,    p.  538. 

province  of  court  in  reviewing  size.    p.  475. 

when  answer  to  special  interrogatory  not  inconsistent  with. 

p.  188. 

when  excessive,    p.  335. 

when  not  disturbed,    pp.  95,  166,  172,  188,  220,  283,  312,  326, 

835,  555,  561,  577,  606,  609. 

when  not  disturbed  where  two  juries  have  concurred,    p.  89. 

when  not  excessive,    pp.  134, 188,  410,  467. 

when  set  aside,    p.  390. 

Writ  of  error — effect  of  appeal  as  distinguished  from.    p.  179. 
when  dismissal  will  be  ordered,    p.  55. 

ASSIGNMENTS. 
Mortgage— when  assignment  treated  as  security,    p.  668. 

ASSUMPSIT. 

Legacy— when  lies  to  recover,    p.  151. 

Propriety  of  action— when  cannot  be  questioned,    p.  161. 

When  lies.    p.  152. 

ATTORNEY   AND   CLIENT. 
Statutory  lien— what  does  not  affect    p.  609. 

AUTOMOBILES. 

Driver — duty  to  stop.    p.  410. 

who  liable  for  acts  of.    p.  66. 

Ordinary  care— what  not  essential  to  exercise  of.    p.  66. 

BASTARDY. 
Jurisdictional  discrepancy— when,  cannot  be  availed  of.    p.  254. 
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BILLS   AND   NOTES. 
See  Negotiable  Instruments. 

BILLS  OF  EXCEPTIONS. 
See  Certificates  of  Evidence. 

BILLS  OF  LADING. 

Common  carriers — burden  to  establish  termination  of  relation  by 

carrier,    p.  599. 
Delay  in  transportation — burden  to  excuse,    p.  696. 
Limitations  of  liability — burden  to  establish  assent  to.    pp.  66,  62L 
when,  valid  in  sister  state,  enforced,    p.  67. 

BILLS   OF  REVIEW. 

Errors  of  lav*— what  considered,    p.  267. 
When  He.    p.  267. 

BILLS   TO  REMOVE   CLOUDS. 
Option — when  should  be  cancelled  of  record,    p.  314. 

BONDS. 

Counties— extent  of  right  to  recover  upon  treasurer's  bond.    p.  397. 
County  treasurer — when  in  default    p.  397. 

BROKERS   AND   FACTORS. 

Authority— when  revocation  of,  may  be  made.    p.  575. 

Real  estate  commissions — what  essential  to  recovery  of.    p.  669. 

CERTIFICATES  OF  EVIDENCE. 

County  Court — when  certificate  of  evidence  proper  in.    p.  116. 
Signed — when  certificate  of  evidence  must  be.    p.  115. 
Stricken — when  certificate  of  evidence  will  be.    p.  114. 

CERTIORARI. 

Motion  to  quash-- what  proper  upon.    p.  225. 
Subject  to  review?— what  not,  under  writ  of.    p.  226. 
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CHANCERY. 

Bills  of  review — what  considered,  where  errors  of  law  charged, 
p.  267. 

when  lie.    p.  267. 

Contribution — when  doctrine  of,   enforced,    p.  437. 
Decrees — jurisdiction  to  enforce,    p.   397. 

upon  what  must  be  predicated,    p.  525. 

Discretion  of  officials — when  not  interfered  with.    p.  262. 

Lis  pendens — when  chancery  action  not.    p.  462. 

Masters  in  chancery — when  findings  of  fact  not  disturbed,    p.  614. 

Predicated — upon  what  decree  must  be.    p.  525. 

Reformation — jurisdiction  of  chancery,    p.  397. 

Supplemental  decree — effect  of  appeal  from.    p.  142. 

CITIES,  VILLAGES   AND  TOWNS. 

Negligence — obligation  of  city  with  respect  to  its  streets,    p.  321. 

when  city  cannot  escape  liability,    p.  320. 

Notice — when,  of  injury  received  upon  sidewalk,  sufficient,    p.  52. 
Ordinance — providing  for  protection  of  employes  construed,    p.  488. 

CLOUDS. 
See  Bills  to  Remove  Clouds. 

COMITY. 
Sister  state — how  law  of,  determined,    p.  67. 

COMMON  CARRIERS. 

Contract  of  shipment — when  law  of  sister  state  ,  overns.    p.  66. 

Delay  in  transportation — burden  to  excuse,    p.  6C*5. 

Limitations  of  liability — burden  to  establish  assent    o.    pp.  66,  621. 

when,  valid  in  sister  state,  enforced,    p.  67. 

Safety  Appliance  Act — who   common  carrier  within   meaning  of. 

p.  450. 
Termination  of  relation— burden  to  establish,    p.  599. 

CONTEMPT. 

Discharge — when  Bworn  answer  does  not  require,    p.  41. 
Jury  trial — when  respondent  not  entitled  to.    p.  41. 
Punishment — what  essential  to  infliction  of.    p.  41. 

CONTRACTS. 
Anti-trust  act — when  section  6  of  State  act  no  defense,    p.  585. 
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Consideration — when  must  be  proved,    p.  627. 

Contract  of  shipment — when  law  of  sister  state  governs,    p.  66. 

Estoppel — when  to  deny  contract  arises,    p.  78. 

Filling  of  blanks — what  essential  to  authorize,    p.  627. 

Insurance — what  validates  void  policy,    p.  625. 

Interpretation — when  words  employed  in  written  contract  not  sub- 
ject to.    p.  72. 

Lease — when  execution  of,  sufficient  to  bind  tenant,    p.  36. 

Local  trade  meaning  of  words — when  may  be  established  by  paroL 
p.  71. 

Offer  to  rebate — when  not  illegal,    p.  586. 

Performance — when  excused,    p.  64. 

Pleading — when  contract  inadmissible,    p.  530. 

Public  policy — what  void  as  against    p.  630. 

Purchase  price — what  not  essential  to  recovery  of.    p.  347. 

Ratification — effect  of,  of  manner  of  performance,    p.  9. 

Rebates — when  cannot  be  set-off.    p.  585. 

Rescission — when  right  of,  does  not  exist    p.  347. 

Violation  of  anti-trust  laws — when  constitutes  no  defense;  when 
such  defense  available,    p.  585. 

CONTRIBUTION. 
Doctrine— when  enforced,    p.  437* 

CONTRIBUTORY  NEGLIGENCE. 

Encountering  known  danger — effect  of.    p.  281. 

Falling  through   hole — when   constitutes  contributory  negligence. 

p.  511. 
Question  of  law — when  contributory  negligence  not    p.  566. 

CORPORATIONS. 

By-laws — how  cannot  be  amended,    p.  479. 

Foreign  corporation — what  not  doing  business  In  this  state,    p.  639. 
Fraternal  benefit  societies — how  by-laws  construed,    p.  344. 
Ultra  vires — when  defense  of,  unavailing,    p.  120. 

COSTS. 

Affidavit  of  witness — what  claiming  fees,  need  not  set  forth,    p.  482. 
Attorney's  fees — when  may  be  Included  In  judgment    p.  519. 
Counter-affidavits — propriety  of,  upon  motion  to  retax.    p.  483. 
County  treasurer — when  not  entitled  to  extra  compensation,    p.  397. 
Mandamus — when  judgment  compelling  payment  of  commissioners' 
fees  sufficient    p.  617. 
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Mandamus — when  petition  to  compel  payment  of  commissioners' 

fees  sufficient    p.  617. 
Mileage — statute  as  to,  construed,    p.  482. 
Witness  fees — what  not  essential  to  taxation  of.    p.  483. 

COUNTIES. 

County  hoards — presumptions  as  to  proceedings  of.    p.  397. 
County  treasurer — when  In  default,    p.  397. 
Expenses — for  what,  county  not  liable,    p.  293. 
Interest — money  appropriated  by  public  officer,    p.  397. 
Treasurer — when  not  entitled  to  extra  compensation,    p.  397. 
Treasurer's  bond — extent  of  right  to  recover  upon.    p.  397. 

COUNTY  COURTS. 
Jurisdiction— "when  has,  to  set  aside  order  after  term.    p.  152. 

COURTS. 

County  Court — when  has  jurisdiction  to  set  aside  order  after  term. 

p.  152. 
Probate  courts — what  within  Jurisdiction  of.    p.  658. 

CREDITORS'  BILLS. 
Return  nulla  bona— when  not  essential,    p.  667. 

CRIMINAL  LAW. 

Dram-shops — what  proof  essential  to  conviction  for  maintaining 

saloon  in  anti-saloon  territory,    p.  637. 
Dying  declaration — what  not  competent  as.    p.  204. 
Information — what  deflnlteness  required  of.    p.  502. 
when  fatally  defective,    p.  502. 

DAMAGES. 

Injunction — what  damages  Improper  upon  dissolution,    p.  175. 
what  proper  upon  assessment  of  damages  after  dissolution. 

p.  174. 
Instructions — when  not  erroneous  in  failing  to  limit  jury  to  actual 

pecuniary  damages,    p.  410. 
Pecuniary  loss — what  competent  upon  question  of.    p.  593. 
Profits — when  loss  of,  may  be  shown,    p.  56. 
Verdicts — province  of  court  in  reviewing  size.    p.  475. 

when  excessive,    p.  335. 

when  not  excessive,    pp.  134,  188,  410,  467. 

Wrongful  discharge — what  may  be  recovered  in  action  for.    p.  210. 
You  CLXVIII  44 
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DECLARATIONS. 

Statute  of  Limitations — when  new  cause  of  action  not  set  up. 
p.  642. 

DECREES. 

Enforcement— Jurisdiction,    p.  397. 

Judgment — when  against  one  defendant  improper,    p.  27. 

Presumption — as  to  decree  supported  by  evidence,    p.  462. 

Res  judicata — when  Judgment  not    p.  19. 

Supplemental  decree — effect  of  appeal  from.    p.  142. 

Ttoo  judgments — when  improper,    p.  27. 

DELIVERY. 
Sales— when  title  passes  without  delivery,    p.  347. 

DESCENT. 

Adoption  of  child — effect  of,  without  consent  of  wife.    p.  287. 
Widow— effect-  of  renunciation  by.    p.  287. 

DIVORCE. 

Alimony — when  order  granting  not  reduced,    p.  179. 
Impotency— what  essential  to  establish,    p.  333. 

DRAINAGE. 

Mandamus — what  essential  to  petition  where  specific  mandate  to 
drainage  commissioners  required,    p.  631. 

when  lies  against  drainage  commissioners,    p.  630. 

Railroads — duty  in  constructing  railway,    p.  670. 

DRAM-SHOPS. 

Act— section  49  construed,    p.  291. 

Anti-saloon  territory— what  proof  essential  to  conviction  for  main- 
taining saloon  in.    p.  637. 

Loss  of  means  of  support — effect  of  failure  of  proof  as  to  part  of 
defendants  in  action  for.    p.  204. 

what  does  not  preclude  recovery  in  action  for.    p.  203. 

what  proof  sufficient  in  action  to  recover  for.    p.  203. 

Sales — when  defendant  not  liable  for,  made  without  his  authority, 
p.  298. 

ELECTIONS. 
Expenses— for  what,  county  not  liable,    p.  293. 
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EMPLOYER  AND  EMPLOYE. 

Damages — what  may  be  recovered  in  action  for  wrongful  discharge, 
p.  210. 

EQUITY.  * 

See  Chancery. 

ESTOPPEL. 

Contracts — when  estoppel  to  deny  arises,    p.  78. 
Instructions — what  estops  theory  of  defense,    p.  362. 
Insurance — when  estoppel  to  enforce  forfeiture  arises,    p.  603. 
Pleading — when  estoppel  available,    p.  120. 

EVIDENCE. 

Admission  of  evidence — when  erroneous,  will  not  reverse,    pp.  95, 

317. 
Admissions — husband  cannot  bind  wife.    p.  16L 
Age — how  may  be  established,    p.  693. 

what  competent  upon  question  of.    p.  328. 

Books — when,  not  of  original  entry,  competent,    p.  621. 

Certificate  to  records — when  not  vitiated  by  clerical  error,    p.  396. 

Contracts — when  Inadmissible,    p.  530. 

Cross-examination — what  not  proper,    pp.  369,  621. 

Dying  declaration — what  not  competent  as.  *'  p.  204. 

Exclusion  of  evidence — when  erroneous  will  not  reverse,    p.  6L 

Fair  cash  rental  value — when  may  be  shown,    p.  142. 

Fraternal  benefit  societies— competency  of  statements  of  insured. 

p.  329. 
Genuineness  of  note — what  competent  upon.    p.  419. 

when  will  competent  upon  question  of.    p.  419. 

Hearsay— effect  of.    p.  541. 

Identity  of  persons — presumption  as  to.    p.  225. 

Impeachment — how  cannot  be  made.    p.  419. 

Instruction— when  upon  quantum  of  proof  proper,    p.  368. 

Judicial  notice— of  what  taken,    pp.  142,  240. 

Local  trade  meaning  of  words — when  may  be  established  by  parol. 

p.  71. 
Material — what  not    p.  317. 
Motion  to  exclude — how  should  be  made.    p.  410. 
Offer  of  proof — when  insufficient,    p.  254. 
Partnership — when  not  established,    p.  379. 
Pecuniary  loss — what  competent  upon  question  of.    p.  593. 
Ruling 8  upon  evidence — when  not  saved  for  review,    p.  410. 
Bcales— how  accuracy  or  inaccuracy  of,  cannot  be  shown,    p.  621. 
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Subpoena — when  contents  of,  cannot  be  shown,    p.  254. 
Variances— how  objection  must  be  raised,    p.  671. 

EXECUTIONS. 
Judicial  sales — wjiat  interest  acquired  by  purchaser,    p.  310. 

EXECUTORS  AND  ADMINISTRATORS. 

Administration  of  estates — effect  of  order  removing  executor  and 

ordering  payment  over  of  funds,    p.  646. 
Admissions — what  not  binding,    p.  276. 

EXEMPTIONS. 
Homestead — who  not  entitled  to.    p.  267. 

FEES  AND  SALARIES. 

See  Costs. 

FINDINGS   BY   COURT. 

Masters  in  chancery— when  findings  of  fact  not  disturbed,    pp.  614, 

642. 
Presumption — as  to  support  by  evidence,    p.  114. 
When  not  disturbed,    pp.  82,  462. 

FORCIBLE   ENTRY  AND   DETAINER. 

Defense — what  not    p.  304. 

Possession — what  does  not  show  right  of.    p.  302. 

Recovery — what  essential  to.    p.  302. 

FORFEITURES  AND  PENALTIES. 
Insurance— -when  estoppel  to  enforce  forfeiture  arises,    p.  603. 

FORMER  SUIT  PENDING. 

Pleading— when  plea  setting  up  former  proceeding  In  equity  in- 
sufficient   p.  142. 

FRATERNAL  BENEFIT  SOCIETIES. 

By-laws — how  construed,    p.  344. 

Insurance  benefits — when  rights  to  established,    p.  344. 
Proof 8s  of  death — when  competent    p.  328. 
Statements  of  insured — competency  of.    p.  829. 
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FRAUD. 

Diligence — when,    in    Investigating    representations    not    required. 

p.  651. 
Representation* — when,  as  to  value,  actionable,    p.  651. 

HOMESTEADS. 
Who  not  entitled  to.    p.  267. 

HUSBAND   AND  WIFE. 
Admission* — husband  cannot  bind  wife.    p.  161. 

INDICTMENTS. 

Information— vrh&t  deflniteness  required  of.    p.  502. 
when  fatally  defective,    p.  502. 

INFORMATIONS. 

Defective— when  information  fatally,    p.  502. 
Deflniteness — what  required,    p.  502. 

INJUNCTIONS. 

Assessment  of  damages — what  proper  upon,  after  dissolution,    p.  174. 

Discretion  of  officials — when  not  interfered  with.    p.  262. 

Dissolution — what  damages   improper  upon.    p.   175. 

when  defendant  made  such  at  its  own  request  entitled  to 

damages  upon.    p.  174. 

when  services  deemed  to  have  been   rendered  in  obtaining. 

p.  174. 

Expenditure  of  taxes — what  essential  to  restrain,  collected  on  ac- 
count of  illegality  of  school  district    p.  174. 

Judgment — what  essential  to  maintenance  of  action  to  restrain 
enforcement  of  Judgment  at  law.    p.  163. 

when   injunction   does   not   lie    to   restrain   enforcement   of. 

p.   163. 

Temporary  injunction — when  cannot  be  made  permanent    p.  163. 

INSTRUCTIONS. 

Accuracy — when  required,    p.  582. 

Allegations  of  declaration— instructions  must  be  confined  to.    p.  582. 

Calculated  to  mislead— when  giving  instruction,  will  not  reverse. 

p.  188. 
Cautionary— effect  of  refusal  of.    p.  368. 
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Construction — how  made.    pp.  134,  166,  335. 

Damages — when  instruction  as  to,  will  not  reverse,    p.  693. 

Error — when  cannot  be  complained  of.    p.  255. 

Errors — when  will  not  reverse,    p.  120. 

Evidence— when  instruction  as  to,  to  be  considered,  improper,  p.  353. 

Excessive  allowance — when  instruction  cannot  be  complained  of  as 

authorizing,    p.  134. 
Failure  to  introduce  evidence — when  refusal  of  instruction  as  to 

effect  of,  reversible  error,    p.  533. 
Inaccuracy— when,  in  death  case,  ground  for  reversal,    p.  362. 
Materia}  fact — effect  of  instruction  ignoring,    p.  393. 
Material  issue — effect  of  ignoring,    p.  599. 
Motion  for  peremptory — when  should  be  denied,    p.  386. 
Motion  to  direct  verdict — effect  of.    p.  368. 
Notice-^when  omission  of  element  of,  will  not  reverse,    p.  134. 
Obligation  of  city — when  Instruction  defining,  with  respect  to  its 

streets,  not  erroneous,    p.  134. 
Particular  counts — effect  of  refusal  of  Instruction  directing  Jury  to 

disregard,    p.  368. 
Particular  issue — effect  of  emphasizing,    p.  562. 
Pecuniary  damages — when  not  erroneous  in  failing  to  limit  Jury  to 

actual,    p.  410. 
Plaintiff — effect  of  use  of,  where  defendant  was  intended,    p.  172. 
Predicated  upon  evidence — instructions  must  be.    p.  298. 
Quantum  of  proof — when  instruction  upon,  proper,    p.  368. 
Refusal  of  correct — when  will  not  reverse,    pp.  188,  295,  415,  606. 
Right  of  recovery — when  instruction  as  to  will  not  reverse,    p.  89. 
Sales — when  instruction  as  to  warranty  proper,    p.  172. 
Saved  for  review — when  rulings  upon  instructions  are.    p.  386. 
Singling  out  expert  evidence — when  not  error,    p.  420. 
Special  accuracy — when  required,    p.  393. 
Technical  errors — when  will  not  reverse,    p.  451. 
Theory  of  defense — effect  of  refusal  of  instruction  containing,  p.  284. 

what  estops,    p.  362. 

Verdict  directed— what  essential,    p.  393. 

INSURANCE. 

Encumbrance-^ when  defense  of,  existing  prior  to  application  un- 
availing,   p.  214. 

Forfeiture— when  estoppel  to  enforce,  arises,    p.  603. 

Fraternal  benefit  societies — competency  of  statements  of  insured, 
p.  329. 

how  by-laws  construed,    p.  344. 

when  proofs  of  death  competent    p.  328. 

when  right  to  Insurance  benefits  established,    p.  344. 

Mortgage — when  existence  of,  at  time  of  issuance,  no  defense, 
p.  214. 
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Mortgaging  after  issuance — when  no  defense,    p.  214. 
Second  mortgaging  after  issuance — when  no  defense,    p.  214. 
Void  policy — what  validates,    p.  625. 

INTEREST. 

Cross-error— when  assigned,  for  failure  to  allow  interest  upon  ver- 
dict, not  sustained,    p.  429. 
Public   officer— allowance    of    interest    upon    money    appropriated. 

p.  397. 
Widow's  award— when  allowance  of  interest  upon  balance  of,  proper. 

p.  115. 

JUDGMENTS. 

Appealing  party— when  judgment  appealed  from  not  deemed  to  have 

been  entered  at  instance  of.    p.  245. 
Attorney's  fees — when  may  be  included  in  judgment    p.  519. 
County  Court — when  has  jurisdiction  to  set  aside  order  after  term. 

p.  152. 
Injunctions— what  essential  to  maintenance  of  action  to  restrain 

enforcement  of  judgment  at  law.    p.  163. 

when  does  not  lie  to  restrain  enforcement  of  judgment,    p.  163. 

Municipal  Court — when  without  jurisdiction  to  amend,    p.  27. 
One  defendant— when  judgment  against  improper,    p.  27. 
Receiver — when  judgment  against  erroneous,    p.  542. 
Res  judicata— when  judgment  not.    pp.  19,  549. 
Two  judgments — when  improper,    p.  27. 

JUDICIAL  NOTICE. 
See  Evidbngb. 

JURISDICTION. 

Administration  of   estates— what   within   jurisdiction   of   Probate 

Court    p.  658. 
Bastardy— when  jurisdictional  discrepancy  cannot  be  availed  of. 

p.  254. 

Contempt— when  respondent  not  entitled  to  jury  trial,    p.  41. 

Decrees — jurisdiction  to  enforce,    p.  397. 

Justices  of  the  peace— Jurisdiction  in  action  to  recover  penalty  for 
obstruction  of  highway,    p.  675. 

Roads  and  bridges — when  question  of  jurisdiction  in  action  to  re- 
cover penalty  for  obstruction  of  highway,  waived,    p.  674. 

JUSTICES  OP  THE  PEACE 

Failure  to  return  summons — effect  of,  by  justice,    p.  841. 
Form  of  action— how  determined,    p.  445. 
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Jurisdiction — in  action  to  recover  penalty  for  obstructing  highway. 

p.  675. 
Transcript— function  of,  on  appeal,    p.  341. 

LACHES. 

Administration  of  estates — when  laches  no  defense  to  application  to 

sell  real  estate  to  pay  debts,    p.  115. 
Schools — 'when    laches   bars    irregularity    in   detaching   territory. 

p.  225. 

LANDLORD  AND  TENANT. 

Defective  condition— when  landlord  liable  for,  resulting  in  personal 

injuries,    p.  362. 
Eviction — what  constitutes,    p.  673. 

Lease— when  execution  of,  sufficient  to  bind  tenant,    p.  36. 
.Lien— extent  of.    p.  445. 
Rent — what  does  not  bar  action  for.    p.  559. 

LIENS. 

Attorney  and  client — what  does  not  affect  statutory  lien  of  former, 
p.  609. 

Landlord  and  tenant — extent  of  lien  of  former,    p.  445. 

Mechanic's  liens — how  act  construed,    p.  77. 

what  contractors  proper  to  be  named  in  notice  of  subcontrac- 
tor,   p.  77. 

what  notice  of  subcontractor  need  not  recite,    p.  85. 

when  notice  of  subcontractor  sufficient    p.  85. 

when  subcontractor  entitled  to  recover  at  law.    p.  77. 

when  subcontractor's  notice  sufficient    p.  77. 

who  not  necessary  party  in  action  at  law  by  subcontractor. 

p.  85. 

MANDAMUS. 

Drainage  commissioners — when  mandamus  lies  against    p.  630. 

Judgment — when,  compelling  payment  of  commissioner's  fees  suf- 
ficient   p.  617. 

Petition — what  essential  to,  where  specific  mandate  to  drainage 
commissioners  required,    p.  631. 

when  to   compel  payment  of  commissioners'   fees  sufficient 

p.  617. 

Writ — when  does  not  issue,    p.  32. 

MASTER  AND  SERVANT. 
Assumed  rish — limits  of  application  of  doctrine  of.    p.  868. 
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Assumed  risk — what  not    p.  "368. 

when  doctrine  of,  applies,    pp.  23,  511. 

Contributory  negligence — encountering  known  danger,    p.  281. 

falling  through  hole.    p.  511. 

when  not  question  of  law.    p.  566. 

Damages — what  competent  upon  question  of  pecuniary  damages, 
p.  593. 

Instructions — when  not  erroneous  in  falling  to  limit  Jury  to  actual 
pecuniary  damages,    p.  410. 

Medical  expert— -when  may  predicate  opinions  upon  subjective  symp- 
toms,   p.  410. 

Negligence — what  essential  to  recover,    p.  533. 

when  burden  upon  master  to  show  absence  of.    p.  467. 

when  gas  company  not  guilty  of.    p.  353. 

Obedience  of  order — what  essential  to  recovery  where  injury  fol- 
lowed,   p.  46. 

Ordinance — providing  for  protection  of  employes  construed,    p.  488. 

Personal  injuries — what  essential  to  recover  in  action  for.    p.  307. 

Bafe  place — duty  of  master  to  furnish,    p.  295. 

when  obligation  to  furnish,  suspended,    p.  511. 

Safety  Appliances  Act — who  common  carrier  within  meaning  of. 
p.  450. 

Bcaffoldr- liability  for  injury  occasioned  by  fall  of.    p.  488. 

Vice-principal — what  does  not  render  servant,    p.  46. 

Vic  ,vjft')%>^  irdinance—wtoen  constitutes  negligence,    p.  488. 

WariHrAa,  j  rf  master  to.    p.  467. 

MASTERS  IN  CHANCERY. 

Findings  of  fact— when  not  disturbed,   pp.  614,  642. 
Report— effect  given  to.    p.  667. 

MEASURE  OF  DAMAGES. 

Instructions— when  not  erroneous  in  failing  to  limit  Jury  to  actual 

pecuniary  damages,    p.  410. 
Profits— when  loss  of,  may  be  shown,    p.  56. 
Wrongful  discharge— what  may  be  recovered  in  action  for.   p.  210. 

MECHANICS'  LIENS. 
See  Liens. 

MINES  AND  MINERS. 

Act— when  does  not  apply,   p.  147. 

Wilful  violation— what  does  not  bar  recovery  for.   p.  272. 
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MORTGAGES. 

Assignment — when  treated  as  security,    p.  668. 
Trust  deeds — effect  of  payment  of  debt    p.  525. 

MOTIONS  FOR  NEW  TRIALS. 

New  trial — when  scurrilous  newspaper  articles  charging  impeding 

administration  of  justice  require,    p.  1. 
Verdicts— when  not  excessive,    pp.  134,  188,  410,  467, 
when  excessive,    p.  335. 

—  when  not  disturbed,    pp.  95,  166,  172,  188,  220,  283,  312,  826, 
335,  555,  561,  577,  606,  609. 

when  not  disturbed  where  two  juries  have  concurred,    p.  89. 

when  set  aside,   p.  390. 

MUNICIPAL  CORPORATIONS. 

Counties — extent  of  right  to  recover  upon  treasurer's  bond.    p.  397. 
County  boards — presumptions  as  to  proceedings  of.    p.  397. 
County  treasurer — when  in  default,    p.  397. 

when  not  entitled  to  extra  compensation,    p.  397. 

Elections — for  what  expenses  county  not  liable,  p.  293. 
Interest — money  appropriated  by  public  officer,  p.  397. 
Negligence — obligation  of  city  with  respect  to  its  street*.  #>.tf?l. 

when  city  cannot  escape  liability,    p.  320. 

Notice— when,  of  injury  received  upon  sidewalk,  sufficient,    p.  52. 

when  omission  of  element  of,  will  not  reverse,    p.  134. 

Obligation  of  city — when  instruction  defining,  with  respect  to  its 

streets,  not  erroneous,    p.  134. 
Ordinance— providing  for  protection  of  employes  construed,    p.  488. 

MUNICIPAL  COURT. 

Amendment— when  Jurisdiction  lacking,    p.  27. 

Finding  and  judgment— when  proper  at  close  of  plaintiffs  case. 

p.  569. 
Form  of  action — how  determined,    p.  36. 
how  determined  in  cases  of  fourth  class,    p.  19. 

NEGLIGENCE. 

Automobiles— what  not  essential  to  exercise  of  ordinary  care.   p.  56. 

when  duty  of  driver  to  stop.    p.  410. 

who  liable  for  acts  of  driver,    p.  56. 

City— when  cannot  escape  liability,    p.  320. 

Contributory  negligence — encountering  known  danger,    p.  28L 

falling  through  hole.    p.  511. 

— -  when  not  question  of  law.    p.  566. 
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Damages — what  competent  upon  question  of  pecuniary  damages. 

p.  593. 
Oas  company— when  not  guilty  of  negligence,    p.  353. 
Instructions — when  not  erroneous  in  failing  to  limit  Jury  to  actual 

pecuniary  damages,    p.  410. 
Landlord  and  tenant — when  former  liable  for  defective  condition 

resulting  in  personal  injuries,    p.  362. 
Master — when  burden  upon,  to  show  absence  of  negligence,    p.  467. 
Master  and  servant — duty  of  former  to  warn.    p.  467. 

duty  to  furnish  safe  place,    p.  295. 

liability  for  injury  occasioned  by  fall  of  scaffold,    p.  488. 

limits  of  application  of  doctrine  of  assumed  risk.    p.  368. 

what  does  not  render  servant  vice-principal,    p.  46. 

what  essential  to  recovery  where  injury  followed  obedience  of 

order,    p.  46. 

what  risks  not  assumed,    p.  368. 

when  doctrine  of  assumed  risk  applies,    pp.  23,  511. 

when  obligation  to  furnish  safe  place  suspended,    p.  511. 

Medical  expert — when  may  predicate  opinions  upon  subjective  symp- 
toms,   p.  410. 
Notice — when,  of  injury  received  upon  sidewalk,  sufficient,    p.  52. 

when  omission  of  element  of,  will  not  reverse,    p.  134. 

Obligation  of  city — when  Instruction  defining,  with  respect  to  its 

streets,  not  erroneous,    p.  134. 

with  respect  to  its  streets,    p.  321. 

Ordinance — providing  for  protection  of  employes  construed,    p.  488. 
Personal  injuries — what  essential  to  recover  in  action  for.    p.  307. 
Recovery — what  essential  to.    p.  533. 
Safety  Appliances  Act — who  common  carrier  within  meaning  of. 

p.  450. 
Traction  car — operation  of.    p.  666. 
Violation  of  ordinance — when  constitutes  negligence,   p.  488. 

NEGOTIABLE  INSTRUMENTS. 

Agent — who  not,  to  execute,    p.  429. 

Checks — to  what  classification,  belong,    p.  240. 

Demand  for  payment — how  proof  of,  made.    p.  240. 

Direct  forwarding — rule  requiring,  defined,    p.  240. 

Genuineness  of  note — when  will  competent  upon  question  of.    p.  419. 

what  competent  upon.    p.  419. 

Illegible  endorsement — effect  of.    p.  240. 

Material  alteration— what  is.    p.  420. 

Verified  denial— section  52  of  the  Practice  Act  construed,    p.  220. 

What  not.    p.  627. 

NEW  TRIALS. 
See  Motions  won  New  Trial.. 
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non-suits. 

Statute  of  Limitations— wh&t  non-suit  within  meaning  of  section  25. 
p.  246. 

NOTICES. 

Mechanic' $   Hens — what  notice   of   subcontractor  need   not   recite, 
p.  85. 

when  notice  of  subcontractor  sufficient,    pp.  77,  85. 

Sidewalk — when  notice  of  injuries  received  upon,  sufficient,    p.  52. 

ORDINANCES. 
Protection  of  employes — ordinance  providing  for,  construed,    p.  488. 

PARTIES. 

Mechanic's  liens — who  not  necessary  party  in  action  at  law  by  sub- 
contractor,   p.  85. 

PARTNERSHIP. 
When  not  established,    p.  379. 

PERSONAL  INJURIES. 

Automobiles — what  not  essential  to  exercise  of  ordinary  care.    p.  56. 

when  duty  of  driver  to  stop.    p.  410. 

who  liable  for  acts  of  driver,    p.  56. 

Contributory  negligence — encountering  known  danger,    p.  281. 

falling  through  hole.    p.  511. 

when  not  question  of  law.    p.  566. 

Damages — what  competent  upon  question  of  pecuniary  damages. 

p.  593. 
Instructions — when  not  erroneous  in  failing  to  limit  jury  to  actual 

pecuniary  damages,    p.  410. 
Landlord  and  tenant — when  former  liable  for  defective  condition 

resulting  in  personal  Injuries,    p.  362. 
Master  and  servant — duty  of  former  to  warn.    p.  467. 

duty  to  furnish  safe  place,    p.  295. 

liability  for  injury  occasioned  by  fall  of  scaffold,    p.  488. 

limits  of  application  of  doctrine  of  assumed  risk.    p.  368. 

what  does  not  render  servant  vice-principal,    p.  46. 

what  essential  to  recovery  where  injury  followed  obedience  of 

order,    p.  46. 
what  risks  not  assumed,    p.  368. 
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Master  and  servant — when  doctrine  of  assumed  risk  applies,    pp.  23, 

611. 
when  obligation  to  furnish  safe  place  suspended,    p.  511. 

Medical  expert— when  may  predicate  opinions  upon  subjective  symp- 
toms,   p.  410. 

Negligence — obligation  of  city  with  respect  to  its  streets,    p.  321. 

—  operation  of  traction  car.    p.  566. 

what  essential  to  recover,    p.  633. 

when  burden  upon  master  to  show  absence  of.    p.  467. 

when  city  cannot  escape  liability,    p.  320. 

when  gas  company  not  guilty  of.    p.  853. 

Notice — when,  of  Injury  received  upon  sidewalk,  sufficient    p.  62. 

when  omission  of  element  of,  will  not  reverse,    p.  134. 

Obligation  of  city — when  instruction  defining,  with  respect  to  its 
streets,  not  erroneous,    p.  134. 

Ordinance — providing  for  protection  of  employes  construed,    p.  488. 

Recovery — what  essential  to.    p.  307. 

Safety  Appliances  Act — who  common  carrier  within  meaning  of. 
p.  450. 

Verdicts — when  not  disturbed,    p.  95. 

Violation  of  ordinance — when  constitutes  negligence,    p.  488. 

PERSONAL  PROPERTY. 

Sales — how  warranty  cannot  be  established,    p.  71. 

what  not  waiver  of  right  of  inspection,    p.  405. 

when  instruction  as  to  warranty  proper,    p.  172. 

when  title  passes  without  delivery,    p.  347. 

Vendor  and  vendee— remedies  of  vendor  upon  refusal  of  delivery 
tendered,    p.  347. 

PLEADING. 

Abandonment  of  cause  of  action — how  question  of,  stated  in  original 

declaration  determined,    p.  245. 
Cause  of  action — when  proof  of  incompetent,    p.  272. 
Contracts — when  Inadmissible,    p.  530. 
Estoppel — when  available,    p.  120. 
Former  proceeding  in  equity — when  plea  setting  up,  Insufficient. 

p.  142. 
General  issue — what  defense  available  under,    p.  195. 

what  does  not  deny.    p.  488. 

Information—  what  deflnlteness  required  of.    p.  502. 

when  fatally  defective,    p.  502. 

Instrument  in  haec  verba — effect  of  setting  out.    p.  152. 

Instruments — how  must  be  set  forth,    p.  245. 

Nul  tiel  corporation — when  plea,  not  essential,    p.  639. 

Replication — effect  of  failure  to  file.    p.  415. 

Similiter — effect  of  failure  to  file.    p.  152. 

Statute  of  Limitations — when  new  cause  of  action  not  set  up.    p.  642. 
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Amendments  and  jeofails — when  leave  to  file  verified  plea  at  close 
of  all  evidence  will  not  reverse,    p.  429. 

Instructions — effect  of  motion  to  direct  verdict    p.  368. 

Medical  expert — when  may  predicate  opinions  upon  subjective  symp- 
toms,   p.  410. 

Proposition  of  law — effect  of  failure  to  present    p.  38. 

Propositions  of  law  or  fact — effect  of  non-submission  of.    p.  72. 

Verified  denial— section  62  of  Practice  Act  construed,    p.  220. 

PROBATE  COURTS. 

Administration  of  estates — what  within  jurisdiction  of  Probate 
Court   p.  658.. 

PRESUMPTIONS. 

County  boards — presumptions  as  to  proceedings  of.    p.  397. 
Decree — when  presumed  supported  by  evidence,    p.  462. 
Finding  by  court — when  presumed  supported  by  evidence,    p.  114. 
Identity  of  persons — presumption  as  to.    p.  225. 
Official  duties — presumption  as  to  performance  ot    p.  896. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PROPOSITION?  OF  LAW. 

yon-submission — effect  of.    p.  72. 

Practice— effect  of  failure  to  present  propositions  of  law.    p.  38. 

PUBLIC  POLICY. 

Contracts — what  void  as  against  public  policy,   p.  630. 
when  offer  to  rebate  not  illegal,    p.  585. 

RAILROADS. 

Common  carrier*— burden  to  establish  termination  of  relation  by 

carrier,    p.  599. 
Constructing  railway — duty  in.    p.  670. 
Delay  in  transportation — burden  to  excuse,    p.  596. 
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Fire — when   railroad    not   liable   for   destruction   of   building   by. 

p.  810. 
Limitations  of  liability— burden  to  establish  assent  to.    pp.  66,  621. 

when,  valid  In  sister  state,  enforced,    p.  67. 

Safety  Appliances  Act — who  common  carrier  within  meaning  of. 

p.  450. 

REAL  PROPERTY. 

Homestead — who  not  entitled  to.    p.  267. 
Widow — effect  of  renunciation  by.    p.  287. 

RECEIVERSHIPS. 
Judgment— when  against  receiver  erroneous,    p.  642. 

RECOUPMENT. 
See  Set-Off. 

REFORMATION. 
Jurisdiction— of  equity,   p.  397. 

RELEASES. 
Avoidance— what  essential  at  law.    p.  196. 

REMEDIES. 

Election— effect  of.    p.  368. 

REMITTITURS. 

Verdicts — how  ezcessiveness  may  be  cured,    p.  53. 

RENUNCIATIONS. 
Widow— effect  of  renunciation  by.    p.  287. 

RES  JUDICATA. 
Judgment— when  not   pp.  19,  54#. 

REVENUE. 

Injunction— what  essential  to  restrain  expenditure  of  taxes  collected 
on  account  of  illegality  of  school  district    p.  174. 
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ROADS  AND  BRIDGES. 

Jurisdiction — when  question  of,  in  action  to  recover  penalty  for 

obstruction  of  highway,  waived,    p.  674. 
Justices  of  the  peace — jurisdiction  in  action  to  recover  penalty  for 

obstruction  of  highway,    p.  675. 
Prescriptive  use — effect  of.    p.  674. 

SALES. 

Inspection— what  not  waiver  of  right  of.    p.  405. 

Instruction — when  as  to  warranty  proper,    p.  172. 

Judicial  sales — what  interest  acquired  by  purchaser,    p.  310. 

Title — when  passes  without  delivery,    p.  347. 

Vendor  and  vendee — remedies  of  vendor  upon  refusal  of  delivery 

tendered,    p.  347. 
Warranty— how  cannot  be  established,    p.  71. 

SCHOOLS. 

Act  of  i889— section  53  of  article  3  construed,    p.  225. 

Injunction — what  essential  to  restrain  expenditure  of  taxes  collected 

on  account  of  illegality  of  school  district    p.  174. 
Laches — when  bars  irregularity  in  detaching  territory,    p.  225. 
Records — when  amendment  of,  by  trustees,  proper,    p.  225. 
Transfer  of  territory — how  illegality  of,  from  one  district  to  another, 

cannot  be  determined,    p.  175. 

SEPARATE  MAINTENANCE. 
Alimony— when  order  granting  not  reduced,    p.  179. 

SET-OFF. 
Rebates — when  cannot  be  set-off.    p.  585. 

SPECIAL  INTERROGATORIES. 

Verdicts — when  answer  to  special  interrogatory  not  inconsistent 
with.    p.  188. 

STATUTORY  LAW. 

Costs — statute  as  to  mileage  of  witnesses  construed,    p.  482. 
Dram-shops — section  49  of  act  construed,    p.  291. 
Inconsistent  provisions — rule  of  construction  as  to.    p.  220. 
Mines  and  miners — when  act  does  not  apply,    p.  147. 
Practice — section  52  of  Act  construed,    p.  220. 
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Safety  Appliances  Act— construed,    p.  450. 

Schools — section  53  of  article  3  of  Act  of  1889  construed,    p.  225. 
Statute  of  Limitations — what  non-suit  within  meaning  of  section  25. 
p.  246. 

STATUTE  OP  LIMITATIONS. 

Abandonment  of  cause  of  action — how  question  of,  stated  in  original 

declaration  determined,    p.  245. 
New  cause  of  action — when  not  set  up.    p.  542. 
Non-suit — what  within  meaning  of  section  25.    p.  246. 
Two-year  period-— when  inapplicable,    p.  549. 


STREETS  AND  ALLEYS. 
Negligence — obligation  of  city  with  respect  to  its  streets,    p.  321. 

SUBPOENAS. 
Contents  of  subpoena— when  cannot  be  shown,    p.  254. 

SURETYSHIPS. 

f    Contribution — when  doctrine  of,  enforced,    p.  437. 
Obligation — when  arises,    p.  437. 

TAXATION. 
See  Revenue. 

TORTS. 
Railroad — when  not  liable  for  destruction  of  building  by  fire.    p.  310. 

TRIALS. 

Conduct  of  counsel — when  will  not  reverse,    p.  593. 

Contempt — when  respondent  not  entitled  to  Jury  trial,    p.  41. 

Interruptions  and  improper  arguments — when  will  not  reverse,     p.  89. 

Trial  de  novo — effect,    p.  152. 

Variances — how  objection  must  be  raised,    p.  67L 


TROVER. 


When  does  not  lie.    p.  445. 
When  lies.    p.  358. 

Vol.  CLXVIII  45 
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TRUST  DEEDS. 

Debt — effect  of  payment  of.    p.  525. 

Mortgage — when  assignment  treated  as  security,    p.  658. 

TRUSTS  AND  COMBINATIONS. 

Contracts — when  section  6  of  State  anti-trust  act  of  1891  no  defense. 

p.  585. 
when  violation  of  anti-trust  laws  constitutes  no  defense;  when 

such  defense  available,    p.  585. 

VARIANCES. 
Objection — how  must  be  raised,    p.  571. 

VENDOR  AND  VENDEE. 
Remedies  of  vendor — upon  refusal  of  delivery  tendered,    p.  347. 

VERDICTS. 

Excessiveness — how  may  be  cured,    p.  588. 

Inconsistency  with  evidence — effect  of.    p.  519. 

Province  of  court — in  reviewing  size.    p.  475.  % 

Special  interrogatories — when  answers  to  not  inconsistent  with  ver- 
dict,   p.  188. 

Two  juries — when  verdict  not  disturbed  where,  have  concurred, 
p.  89. 

When  excessive,    p.  335. 

When  not  disturbed,  pp.  95,  166,  172,  188,  220,  283,  312,  326,  335,  555, 
561,  577,  606,  609. 

When  not  excessive,    pp.  134,  188,  410,  467. 

When  set  aside,    p.  390. 

WAREHOUSEMEN. 
Liability  o/— extent  of.    p.  599. 

WARRANTIES. 

Sales — how  warranty  cannot  be  established,    p.  71. 

what  not  waiver  of  right  of  inspection,    p.  405. 

when  instruction  as  to  warranty  proper.    p»172. 

WATERCOURSES. 
Railroads — duty  in  constructing  railway,    p.  670. 
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WIDOW'S  AWARD. 

Interest — when  allowance  upon  balance  of  widow's  award  proper. 

p.  115. 
Renunciation  by  widow — effect  of.    p.  287. 

WITNESSES. 

Affidavit  of  witness — what,  claiming  fees,  need  not  set  forth,    p.  482. 
Costs — statute  as  to  mileage  of  witnesses  construed,    p.  482. 
Counter-affidavits — propriety  of,  upon  motion  to  retax.    p.  483. 
Fees — what  not  essential  to  taxation  of.    p.  483. 

WRITS  OF  ERROR. 

Appeal — effect  of,  as  distinguished  from  writ  of  error,    p.  179. 
Dismissal — when  will  be  ordered,    p.  55. 
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